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Tenancy in Common. A right of possession of the common 
property by each cotenant is an essential characteristic of a 
tenancy in common. 

Estates. A remainderman does not have the right of posses- 
sion of real estate during the existence of a life tenancy therein. 
The contract of a life tenant purporting to include the 
entire property affected by his life estate extends to and is 
effective as to all his interest in the property. 

A tenant in remainder may sell, convey, encumber, or 
contract in reference to his interest in the real estate during 
the continuance of a life estate therein. 

Landlord and Tenant: Estates. If the interest of a lessor in 
real estate is only a life tenancy his death during the term of 
a lease between him and his lessee terminates the lease. If 
the lessee thereafter remains in possession of the property he 
becomes a tenant by sufferance. 

A lease made by a lessor, the owner of a 
life tenancy in a parcel of real estate and an undivided part of 
the remainder in fee, is not terminated by the death of the 
lessor during the term of the lease as to the fee interest of 
the lessor in the real estate. 

Landlord and Tenant: Crops. A lessee of a life tenant has a 
right to enter the premises after termination of the lease to 
care for, harvest, and remove any crop planted during the life 
of the lessor, and to enter the premises and remove within a 


(1) 
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reasonable time after the termination of the lease any personal 
property thereon belonging to him. 


APPEAL from the district court for Stanton County: 
Fay H. Pottock, Jupce. Affirmed in part, and in part 
reversed and remanded with directions. 


T. L. Grady, for appellant. 
Robert J. Swanson, for appellee. 


Heard before Smuumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


BoSLAUGH, J. 

Matilda E. Watson was the owner of a life estate in 
the northwest quarter of Section 15, Township 23 North, 
Range 3 East of the 6th P. M., in Stanton County, Ne- 
braska, and she was the owner of an undivided one- 
fourth thereof subject to her life estate therein. Tonie 
I. Statler, named appellee herein, was the owner of an 
undivided three-fourths of the described land subject 

to the life estate of her mother Matilda E. Watson. 

' Matilda E. Watson, hereinafter designated deceased, 
entered into a written lease with Ivo Kleinschmit, here- 
in identified as appellant, by the terms of which the 
land was leased to him for a term of 11 years com- 
mencing March 1, 1948, and continuing to March 1, 1959. 
He went into possession of the land at the commence- 
ment of the term, and maintained his possession until 
after the death of the lessor. 

The deceased died testate a resident of Antelope 
County, January 21, 1954. Her will was probated Feb- 
ruary 16, 1954. It devised the undivided one-fourth of 
the land owned by the deceased at the time of her death 
to appellee, Gilbert H. Watson, and Edwin L. Watson in 
equal shares. Appellee deprived appellant of the pos- 
session of the land February 15, 1954, and she has since 
maintained and had exclusive possession thereof. 

Appellee commenced an action February 19, 1954, to 
partition the land. She was then the owner of an un- 
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divided five-sixths of it and the other devisees of the 
deceased were each the owners of an undivided one- 
twelfth thereof subject to any existing rights of appel- 
lant because of the lease on the land. Appellee alleged 
in the partition case that appellant was before the death 
of deceased the tenant in possession of the land; that 
his tenancy terminated on the death of deceased; and 
that he claimed some interest in the land but that he 
had no interest therein. Appellant pleaded the facts 
concerning the lease of the land to him by deceased for 
a term of 11 years commencing March 1, 1948; that he 
was forcibly and wrongfully dispossessed of the land; 
that he was entitled to the possession of the land by 
' virtue of the lease; and he asked the court to restore 
him to the possession thereof. Appellee denied the new 
matter in the pleading of appellant. 

There is no conflict in the proof as to any material 
matter. The existence of the lease and the performance 
of the requirements of it by the parties thereto until 
the time of the death of the lessor were conceded. Ap- 
pellant planted a part of the land to wheat in the fall 
of 1953 and it produced a crop of wheat in 1954. He con- 
structed and repaired fences on the land and the lease as- 
sured him a right to remove any “fence posts and wire 
installed” thereon. Appellant was deprived of possession 
of the land as above stated herein. Appellee by the 
operation of a disk injured or destroyed a part of the 
growing wheat on the land that was planted by the 
appellant in the fall of 1953. 

The trial court determined that appellant was en- 
titled to reenter the land for the purpose of harvesting 
the wheat planted by him on a part of the land in the 
fall of 1953, for the purpose of removing from the land 
his hay in stack thereon, and for the purpose of re- 
moving all fence posts and wire placed by him on the 
leased premises; that he had no other right to the pos- 
session of the land and no interest therein; that appellee 
damaged or destroyed a part of the growing wheat on 
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the land that was planted by appellant in the fall of 
1953 and appellee was liable for the amount of the 
damages caused thereby; and that the court should re- 
tain jurisdiction of the cause to determine and adjudi- 
cate such damages. 

Appellant argues that tenants in common have an 
equal right to the possession of the property owned by 
them and one tenant may not dispossess a lessee of 
another tenant who is in the exclusive and peaceful pos- 
session of the property. This is not pertinent to or im- 
portant in this litigation. The deceased and appellee 
were not tenants in common of the land involved at the 
time the lease was made or so far as the record shows 
at any time. The former was a life tenant of all the real 
estate and the owner of one-fourth of the remainder. 
The interest in the land of the latter was that of owner 
of three-fourths of the remainder subject to the life 
estate of her mother. The mother and daughter were 
tenants in remainder, but they were not tenants in com- 
mon because of the absence of the indispensable unity 
of possession or right of possession of the land required 
for a tenancy in common. A tenancy in common is 
characterized by the essential unity of possession or 
right of possession of the common property. If such 
unity exists there is a tenancy in common without re- 
gard to any other unities and if it is not present the 
estate is not a tenancy in common. In Hay v. Crawford, 
159 Kan. 723, 158 P. 2d 463, 159 A. L. R. 388, it is said: 
“A primary and essential characteristic of a tenancy in 
common is the right of possession by each of the co- 
tenants.” See, also, American Bank & Trust Co. v. Con- 
tinental Inv. Corp., 202 Okl. 341, 213 P. 2d 861; In re 
Appeal of Delashmutt, 234 Iowa 1255, 15 N. W. 2d 619; 
Zolezzi v. Michelis, 86 Cal. App. 2d 827, 195 P. 2d 835; 
State v. Hoskins, 357 Mo. 377, 208 S. W. 2d 221; 14 Am. 
Jur., Cotenancy, § 16, p. 87; 86 C. J. S., Tenancy in Com- 
mon, §§ 1, 2, and 5, pp. 361, 364; 2 Tiffany, Real Prop- 
erty (3d ed.), § 426, p. 212; Freeman on Cotenancy and 
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Partition, § 86, p. 144. A remainderman does not have 
the right of possession of the real estate during the ex- 
istence of a life tenancy therein. In re Appeal of De- 
lashmutt, supra; 33 Am. Jur., Life Estates, Remainders, 
Etc., § 219, p. 703. 

The deceased was authorized to lease the subject of 
her tenancy for life and her interest in the fee of the land 
in question. The contract of a life tenant purporting 
to include the entire property affected by the life estate 
extends to and is effective as to all the interest therein 
of the person who is the life tenant. In Moffitt v. Reed, 
124 Neb. 410, 246 N. W. 853, it is said: “The conveyance 
of a certain tract of land by the life tenant conveys to the 
grantee such estate as the life tenant holds * * *.” See, 
also, LeVee v. LeVee, on rehearing, 93 Or. 379, 183 P. 
773; 2 Tiffany, Real Property (3d ed.), § 426, p. 212. 
A remainderman may sell and convey or contract in refer- 
ence to a remainder estate. Shearon v. Goff, 95 Neb. 
417, 145 N. W. 855; Schuyler v. Hanna, 31 Neb. 307, 47 
N. W. 932, 11 L. R. A. 321; 31 C. J. S., Estates, § 88, p. 100. 

It is true that the death of a life tenant during the term 
terminates a lease existing between him and his lessee 
if the lease is confined to the life tenancy. If the lessee 
remains in possession of the property thereafter he be- 
comes a tenant by sufferance. Guthmann v. Vallery, 
51 Neb. 824, 71 N. W. 734, 66 Am. S. R. 475; Edghill v. 
Mankey, 79 Neb. 347, 112 N. W. 570, 11 L. R. A. N.S. 
688; Annotation, 6 A. L. R. 1506. The deceased, the 
owner of one-fourth of the land in fee subject to her 
life estate, had the capacity and right to sell, convey, 
encumber, lease, or contract in reference to it as she 
desired. Her death did not terminate the lease given 
by her to appellant as to that interest. The lease was 
and is valid as to her remainder interest in the land.. 

Appellant was entitled after the death of deceased to 
go upon and remove from the land the wheat planted 
thereon in the fall of 1953, and to take the hay in stack 
belonging to him from the premises, Edghill v. Mankey, 
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supra; In re Estate of Mischke, 136 Neb. 875, 287 N. W. 
760, 125 A. L. R. 277; Annotation, 6 A. L. R. 1506. Ap- 
pellant may by virtue of the terms of the lease remove 
from the land “fence posts and wire installed” thereon 
by him. Appellee is liable to appellant for the damage 
done to the wheat on the land by operating a disk through 
the wheat field, and the amount of the damage should be 
determined by the district court and appellee should 
be ordered to pay it to appellant. The lease made to 
appellant by deceased is valid and existing as to the 
undivided one-fourth of the land owned by her. In the 
event the land is ordered sold in this case to accomplish 
a partition of it the value of the leasehold of appellant 
should be determined by the district court as of the date 
of the sale, and the amount thereof should be paid to 
appellant from the proceeds of the sale of the part of the 
land owned in fee by deceased at the time of her death. 

The judgment granting appellant the right to enter the 
land, harvest and remove from it the wheat planted 
thereon in the fall of 1953, to remove and take from 
the land the hay in stack belonging to appellant, and to 
remove and take from the land the fence posts, wire, and 
fencing installed by him thereon by virtue of the terms 
of the lease should be and it is affirmed. The judgment 
in all other respects should be and it is reversed and the 
cause is remanded to the district court for Stanton 
County for further proceedings in harmony with this 
opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


Leta M. ASBRA ET AL., APPELLANTS, V. Eva DEAN ET AL., 


APPELLEES, PHILLIP F’. VERZANI, INTERVENER-APPELLEE. 
68 N. W. 2d 696 


Filed February 25, 1955. No. 33679. 


1. Appeal and Error. The provisions of a mandate of this court 
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should be considered as a whole in determining what was de- 
cided on appeal. 

When a mandate of the Supreme Court makes the 
opinion of the court a part thereof by reference, the opinion 
should be examined in conjunction with the mandate to de- 
termine the nature and terms of the judgment to be entered or 
the action to be taken thereon. 

When a mandate is in the same general language of 
the opinion in its directions to the lower court, reference may 
be made solely to the opinion to determine whether the lower 
court’s decree is in accordance with the mandate. 


AppeaL from the district court for Dakota County: 
Lyte E. Jackson, Jupce. Affirmed. 


Leamer & Graham, for appellants. 


Mark J. Ryan, for intervener-appellee. 


Heard before Summons, C. J., CARTER, MEssMoORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ . 


CarTER, J. 

This is a suit by Lela M. Asbra and others to quiet 
their title to certain accretive lands in Dakota County. 
The appellee Verzani is an intervener in the action who 
claimed the title to a portion of the lands claimed by the 
plaintiffs. The trial court found for the intervener and 
plaintiffs appeal. 

Various phases of this case have been before the 
court previously. See, Conkey v. Knudsen, 1385 Neb. 
890, 284 N. W. 737; State ex rel. Conkey v. Ryan, 136 
Neb. 334, 285 N. W. 923; Conkey v. Knudsen, 141 Neb. 
517, 4 N. W. 2d 290; Conkey v. Knudsen, 143 Neb. 5, 8 
N. W. 2d 538. The present issue involves an interpreta- 
tion of the opinion and mandate in the case last cited. 
The plaintiffs are the successors in title to Henry Fran- 
cisco. The intervener is the successor in title to James 
P. Goodfellow. 

It is the contention of the plaintiffs that they were 
awarded title to the tract in dispute by certain language 
in the mandate issued in Conkey v. Knudsen, 143 Neb. 
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5, 8 N. W. 2d 538. The language in the mandate relied 
upon by plaintiffs is as follows: “It is therefore con- 
sidered, ordered and adjudged that the opinion of this 
court filed herein on May 29, 1942 and the judgment 
entered thereon be vacated and set aside and the district 
court be, and it hereby is directed to modify its judgment 
to provide that the title to the accretive land shown on 
exhibit 105 as parts of sections 12, 8 and 9 and lying 
east of the first chute and west of the Missouri river, 
above described, be vested in Henry Francisco and in all 
other respects said judgment of the district court is 
affirmed.” Exhibit 105 was attached to and made a part 
of the decree of the district court. 

The intervener relies upon the opinion of this court 
in Conkey v. Knudsen, 143 Neb. 5, 8 N. W. 2d 538, and 
an additional provision contained in the mandate issued 
in that case. That part of the foregoing opinion relied 
upon is as follows: “The trial court made no disposition 
of the accretive lands shown on the map as lying east 
of the first chute and west of the Missouri river, ex- 
cluding that part awarded to James P. Goodfellow, or 
any lands south or east of it. We think the title to this 
land, shown on the map as parts of sections 12, 8 and 9, 
is in Henry Francisco by virtue of his adverse possession 
for the statutory period, and under the record in this 
case the decree should have so provided. We therefore 
direct the trial court to enter a supplemental decree 
awarding the title to these lands to the appellant Henry 
Francisco.” The additional provision of the mandate 
relied upon by the intervener states: ‘“* * * the court 
finds no error in that part of the judgment of said dis- 
trict court wherein division is made of the accretion 
land involved herein among the high bank owners nor 
in that part of said judgment determining claims of title 
by adverse possession in the respective parties, but 
does find that the title to the accretive land shown on 
exhibit 105 as parts of sections 12, 8, and 9 and lying 
east of the first chute and west of the Missouri river 
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excluding that part awarded to James P. Goodfellow 
or any lands south or east of it, is in Henry Francisco by 
virtue of his adverse possession thereof.” 

The mandate provided that ‘‘a certified copy of the 
opinion of the Court being hereto attached and made a 
part hereof, the following judgment” was rendered: 
* * *” We have held where a mandate incorporates 
the opinion of the court by reference, they shall be con- 
strued together in determining the meaning of the man- 
date. In State ex rel. Johnson v. Hash, 145 Neb. 405, 16 
N. W. 2d 734, we said: “It will be noted that the man- 
date makes the opinion of the court a part thereof by 
reference. Under such circumstances, the opinion of the 
court can properly be examined in determining the nature 
and terms of the judgment to be entered or action. to 
be taken. This seems to be the rule where the opinion’ 
is made a part of the mandate or where the remand is: 
with directions to enter a decree in conformity with- 
the views ‘herein expressed’ or ‘in accordance with the 
opinion.’” See, also, Master Laboratories, Inc. v. Ches- 
nut, 157 Neb. 317, 59 N. W. 2d 571; Elliott v. Gooch Feed 
Mill Co., 147 Neb. 612, 24 N. W. 2d 561; Glissmann v. 
Bauermeister, 146 Neb. 197, 19 N. W. 2d "43. 

An examination of the mandate sustains the sodtion 
of the intervener. The mandate states that Francisco 
is the title owner of the accretive land shown on exhibit 
105 as parts of Sections 12, 8, and 9 lying east of the 
first chute and west of the Missouri River,. excluding 
the part awarded to James P. Goodfellow and all lands 
lying south and east of the Goodfellow lands. Conse- 
quently the triangular tract described in intervener’s 
petition of intervention belongs to intervener and is ex- 
pressly excluded from the tract now claimed by the heirs 
of Francisco. The contention of the plaintiffs, based 
on a subsequent provision of the mandate, overlooks 
the fact that although the words “excluding that part 
awarded to James P. Goodfellow” are not specifically 
used, the meaning is the same as if they: had been in- 


10 NEBRASKA REPORTS [Vou. 160 


Granger v. Byrne 


serted because of the use of the words “above described,” 
such latter language referring to the description in which 
the exclusionary provision was inserted. 

But even if it could be said that ambiguity existed in 
the language of the mandate, the opinion of the court 
clearly states that the described tract claimed by the 
heirs of Francisco does not include that awarded to 
Goodfellow. The applicable rule is: Where a mandate 
is in the same general language of the opinion in its di- 
rections to the lower court, reference may be made 
solely to the opinion to determine whether the lower 
court’s decree is in accordance with the mandate. 5 C. 
J. S., Appeal and Error, § 1963, p. 1494; Muhlke v. 
Muhlke, 285 Ill. 325, 120 N. E. 770. The opinion clearly 
sustains the construction we have heretofore given the 
mandate. We necessarily conclude that the position of 
the intervener is the correct one and that the trial court 
was right in so holding. 

AFFIRMED. 


DoNALD GRANGER, BY CHARLES E. GRANGER, HIS FATHER 
AND NEXT FRIEND, APPELLANT, V. TOM BYRNE ET AL., 


APPELLEES. 
69 N. W. 2d 293 


Filed March 4, 1955. No. 33617. 


oy 


Negligence: Trial. When the evidence with relation to negli- 
gence is conflicting or such that minds may reasonably reach 
different conclusions therefrom with regard to its existence, 
the issue should be submitted to the jury for its determination. 
2. Trial. In determining the sufficiency of evidence to sustain a 
verdict it must be considered most favorably to the successful 
party, any controverted fact resolved in his favor, and he must 
have the benefit of inferences reasonably deducible from it. 
Trial: Appeal and Error. The verdict of a jury, based on con- 
flicting evidence, will not be disturbed unless clearly wrong. 

4. Continuances. When a party learns that an important witness 
is absent but nevertheless proceeds with the trial and takes 


¢o 
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the chance of a verdict without seeking a continuance or delay, 
he is not entitled to new trial upon the ground of accident or 
surprise. 

5. Trial. One may not complain of alleged misconduct of adverse 
counsel if, with knowledge of such alleged misconduct, he does 
not ask for a mistrial but consents to take the chances of a 
favorable verdict. 

6. Automobiles. Testimony in the alternative that a motor vehicle 
was traveling at a speed of 45 or 50 miles per hour is only 
evidence that such vehicle was traveling not to exceed 45 miles 
per hour. 

Under the laws of this state the lawfulness of the 
speed of a motor vehicle, within the limits fixed by law, is 
determined by the further test of whether the speed was greater 
than was reasonable and prudent under the conditions then 
existing. 

8, Trial: Appeal and Error. Instructions are to be considered to- 
gether, to the end that they may be properly understood, and, 
if as a whole they fairly state the law applicable to the evidence 
when so construed, error cannot be predicated on the giving 
thereof. 


AppEAL from the district court for Douglas County: 
L. Ross NEWKIRK, JupcE. Affirmed. 


Mecham, Stoehr, Mecham & Hills, for appellant. 
Gross, Welch, Vinardi & Kauffman, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 

Plaintiff Donald Granger, a minor, by Charles E. 
Granger, his father and next friend, brought this action 
against defendants Tom Byrne and John P. Byrne, seek- 
ing in two causes of action to recover damages for per- 
sonal injuries sustained in a collision of automobiles. 
The accident occurred on October 15, 1952, about 8:30 
p. m. at the intersection of Seventy-second and Dodge 
Streets, west of Omaha. At that time, Donald Granger, 
15 years of age, hereinafter called plaintiff, was a guest 
passenger in a 1932 or 1934 Plymouth coupé, herein- 
after designated as the Clark car, driven by James W. 
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Clark, 16 years old, hereinafter called plaintiff’s driver. 
‘At the same time Tom Byrne, 19 years of age, herein- 
after called defendant, was driving a 1942 Ford coupé, 
‘a family car belonging to his father, defendant John P. 
Byrne. After trial upon and submission of the issues 
of alleged negligence and damages to a jury, it returned 
separate verdicts finding for defendants, and judgment 
was rendered thereon. 

Plaintiff’s motion for new trial was overruled and he 
appealed, assigning and arguing in substance: (1) That 
the verdicts were not sustained by the evidence; (2) that 
the trial court erred in failing to admit evidence offered 
by plaintiff which prevented him from having a fair 
trial; and (3) that the trial court erred in failing to 
instruct the jury upon plaintiff’s theory of the case and 
in giving instruction No. 10. We conclude that the as- 
signments should not be sustained. 

At point of accident Dodge Street, a paved, almost 
level, four-lane highway, 42 feet wide, extends east and 
west to and from Omaha. It has two lanes south of the 
center line for eastbound traffic, and two lanes north 
of the center line for westbound traffic. Two outside 
lanes are each. made of concrete, 11 feet wide. Two 
inside or passing lanes are each 10 feet wide and made 
of brick. There is a marked center street line between 
them. At point of accident, Seventy-second Street, a 
paved, concrete, almost level two-lane street, 18 feet 
wide with a marked center line, extends north and south 
intersecting Dodge Street. Each corner of the inter- 
section has a 50-foot radius curve. It was stipulated 
in the presence and hearing of the jury that east of the 
center line of Seventy-second Street was within the 
city of Omaha, and that west of the center line of Sev- 
enty-second Street was outside the city but in Douglas 
County. It was likewise stipulated in the presence and 
hearing of the jury: “* * * that the legal speed limit on 
Dodge Street east of the center of 72nd is 35 miles per 
hour, and that the legal speed limit on Dodge Street 
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west of the center of 72nd is 45 miles per hour.” Con- 
cededly, the collision occurred west of the center line 
of Seventy-second Street, outside the city limits. There- 
fore, by analogy from Tempero v. Adams, 153 Neb. 331, 
44 N. W. 2d 604, the maximum legal speed limit at point 
of accident was 45 miles per hour.. . 

Traffic at the intersection was controlled by automatic 
traffic lights. There were filling stations on the north- 
east, southeast, and southwest corners, but there was 
nothing except a traffic signal light on the northwest 
corner. The intersection was well lighted, and the view 
of those approaching from the east and west was un- 
obstructed. Lights of both cars were turned on. 

There is competent evidence from which it could have 
been reasonably concluded that plaintiff’s driver ap- 
proached the intersection from the west on a green light 
while driving in his own north lane for eastbound traf- 
fic nearest the center of Dodge Street; that some dis- 
tance, 100 to 200 feet from and up to the intersection, 
plaintiff's driver made a proper hand signal for a left- 
hand turn north into Seventy-second Street; that dur- 
ing the last 5 or 10 feet he slowed up, angled slightly 
northeast, and stopped south of the center line of Dodge 
Street and about 4 feet west of the center line of Sev- 
enty-second Street; that defendant approached from 
the east, driving a distance of about 150 feet from the 
intersection in plaintiff's lane, south of the center line 
of Dodge Street, without keeping a proper lookout, at 
a speed of 45 miles an hour; and that just before the 
collision he swerved to the right, but the left front fender 
of defendant’s car struck the right front fender of Clark’s 
car, turning it around and throwing plaintiff out upon 
the pavement, from which he suffered personal injuries 
and damages. 

On the other hand, it could have been reasonably con- 
cluded, which the jury evidently did, that just prior to 
the acciderit, as defendant approached the intersection 
from the east on a green light, at about 30 miles an 
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hour, driving in his own south lane north of the center 
line of Dodge Street, he noticed the Clark car driving 
toward the east but south of the center line of Dodge 
Street in his own north lane for eastbound traffic. De- 
fendant heard no horn signal, and looked but saw no 
hand signal given by plaintiff’s driver or flash of blinker 
lights indicating that he was going to turn left. Defend- 
ant took his foot off the accelerator and slowed up a 
little as he came into the intersection, but just before he 
approached the Clark car west of the center line of 
Seventy-second Street, it turned suddenly into the path 
of defendant’s car, whereupon defendant swerved to 
the right to avoid collision, but the left front fender of his 
car and the right front fender of the Clark car collided. 
in defendant’s driving lane at a point 3 or 4 feet west of 
the center line of Seventy-second Street and north of 
the center line of Dodge Street. The impact forced 
Clark’s car around in a northwesterly direction so that 
after the accident it stopped, headed in a northerly di- 
rection, cross-wise of Dodge Street, with a little more 
than half of it north of the center line thereof, and with 
all of it several feet west of the center line of Seventy- 
second Street. 

After the impact defendant’s car proceeded to the 
northwest corner of the intersection and stopped at the 
curb. There were visible skid marks on the pavement 
extending toward the northwest from point of impact 
directly up to within a few feet of the rear tires on de- 
fendant’s car. The skid marks on the left side were 
much heavier and more clearly visible. Oral evidence, 
supported by photographs, taken by police officers a 
short time after the accident, before either car was 
moved, demonstrated the skid marks and the respective 
positions of the cars after the accident. 

It is elementary that when evidence with relation 
to negligence is conflicting or such that minds may rea- 
sonably reach different conclusions therefrom with re- 
gard to its existence, the issue should be submitted 
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to the jury for its determination. Further, as held in 
Bolio v. Scholting, 152 Neb. 588, 41 N. W. 2d 913: “In 
determining the sufficiency of evidence to sustain a ver- 
dict it must be considered most favorably to the suc- 
cessful party, any controverted fact resolved in his 
favor, and he must have the benefit of inferences rea- 
sonably deducible from it. 

“The verdict of a jury, based on conflicting evidence, 
will not be disturbed unless clearly wrong.” In the 
light of such rules and the evidence heretofore set forth, 
we conclude that the issues of negligence were questions 
for the jury and that the verdicts of the jury were 
amply supported by competent evidence. Therefore, 
the first assignment has no merit. 

After the accident, a young lawyer associated in the 
same firm with plaintiff's counsel, was employed to in- 
vestigate the accident. In such capacity, while he was 
accompanied by an official court reporter, defendant 
Tom Byrne made a statement with relation to the cir- 
cumstances of the accident which was transcribed by 
the reporter. At the trial, the reporter was ill and could 
not be present. In that connection, plaintiff argued 
that he was surprised and could not lay a foundation for 
admission of the statement, thus he did not have a fair 
trial. The record discloses, however, that plaintiff pro- 
ceeded with the trial without making any application 
for a continuance or delay of the trial, and as a matter 
of fact, he never even offered the statement itself in 
evidence. As early as Goracke v. Hintz, 13 Neb. 390, 
14 N. W. 379, this court concluded that when a party 
learns that an important witness is absent but never- 
theless he proceeds with the trial and takes the chance 
of a verdict without seeking a continuance or delay, he 
is not entitled to new trial upon the ground of accident 
or surprise. The record also discloses that plaintiff 
was given ample opportunity to cross-examine defend- 
ant, and also called as his own witness the young lawyer 
who was present when defendant’s statement was taken. 
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Such witness was permitted by the trial court to testify 
at length that relevant admissions were made in his 
presence by defendant. Plaintiff’s contention has no 
merit. 

Plaintiff also argued that in connection with the ex- 
amination of such witness, defendant’s counsel was 
guilty of misconduct prejudicial to plaintiff’s rights by 
the use of improper language in the making of objec- 
tions. The record discloses that plaintiff’s counsel did 
not ask for a mistrial at the time of such alleged mis- 
conduct or thereafter during the trial, but took the 
chances of a favorable verdict. He cannot now com- 
plain. The applicable and controlling rule is that one 
may not complain of alleged misconduct of adverse 
counsel if, with knowledge of such alleged misconduct, 
he does not ask for a mistrial but consents to take the 
chances of a favorable verdict. Triplett v. Lundeen, 
132 Neb. 434, 272 N. W. 307; Long v. Crystal Refriger- 
ator Co., 134 Neb. 44, 277 N. W. 830; Dunn v. Omaha 
& C. B. St. Ry. Co., 189 Neb. 765, 298 N. W. 741; In re 
Estate of House, 145 Neb. 670, 17 N. W. 2d 883. The 
second assignment should not be sustained.. 

Plaintiff’s petition alleged that defendant Tom Byrne 
was negligent, to wit: (a) In failing to keep a proper 
lookout; (b) in failing to accord the car in which plain- 
tiff was a passenger one-half of the useable portion of the 
highway; (c) in driving said car upon the wrong or left 
side of the highway; (d) in driving said car at a high 
and unlawful rate of speed, to wit: 45 miles per hour, 
contrary to the statutes of the State of Nebraska; and (e), 
(f), and (g), in failing to slow, swerve, or stop said car 
and thus avoid colliding with the car in which plaintiff 
was riding. Instruction No. 1 given by the trial court 
submitted all of such allegations. However, with ref- 
erence to plaintiff’s allegation (d) it simply said: “In 
driving said Ford car at a high and unlawful rate of 
speed” without specifically including the words “‘to- 
wit: 45 miles per hour, contrary to the Statutes of the 
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State of Nebraska,” which had been stipulated as the 
legal speed limit at point of accident. 

In that connection, the only evidence directly ad- 
duced by plaintiff with regard to defendant’s speed was 
that he was driving “at 45 or 50 miles per hour” as he 
came towards plaintiff immediately prior to the accident. 
That testimony is only evidence that defendant’s motor 
vehicle was traveling not to exceed 45 miles per hour. 
Rich v. Eldredge, 106 N. J. Law 181, 147 A. 384. 

Instructions Nos. 4 and 5, given by the trial court, 
properly defined preponderance of evidence, proximate 
cause, negligence, ordinary care, and intersection. In- 
struction No. 8, correctly and favorably to plaintiff, in- 
structed upon the question of imputed negligence. It 
then properly stated and applied rules of law with re- 
lation to concurring negligence and proximate cause 
applicable in guest cases. 

Instruction No. 9 given by the trial court then proper- 
ly set forth that it was: “* * * the general duty of the 
driver of an automobile that he should keep a reason- 
ably careful lookout and have his car under such rea- 
sonable control as will enable him to avoid collision 
with other vehicles, assuming that the drivers thereof 
will exercise due care. 

“Reasonable control by drivers of motor vehicles is 
such as will enable them to avoid collision with other 
vehicles operated without negligence in streets or inter- 
sections.” 

Instruction No. 10 then said: ‘To assist you in de- 
termining the issue of negligence in this case, the appli- 
cable Statutes of the State of Nebraska provide, in sub- 
stance, as follows: 

-“No person shall operate a motor vehicle on any 
highway outside of a city or village at a rate of speed 
greater than is reasonable and proper, having regard for 
the traffic and: use of the road and the condition of the 
road, nor at a rate of speed such as to endanger the 
life ‘or limb of any person. 
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“In crossing an intersection of highways, the driver 
of a vehicle shall at all times cause such vehicle to travel 
on the right half of the highway unless such right half 
is obstructed or impassable. 

“Drivers of vehicles proceeding in opposite directions 
shall pass each other to the right, each giving to the 
other at least one half of the main traveled portion of 
the roadway as nearly as possible. 

“The driver of a vehicle when intending to turn to 
the left at an intersection shall approach such inter- 
section in the lane for traffic to the right of and nearest 
to the center line of the highway, and in turning shall 
pass beyond the center of the intersection, passing as 
closely as practicable to the right thereof before turning 
such vehicle to the left. The center of the intersection 
means the meeting point of the medial lines of the high- 
ways. intersecting one another. 

“The driver of any vehicle traveling at an unlawful 
speed shall forfeit any right of way which he might 
otherwise lawfully have. The driver of a vehicle ap- 
proaching but not having entered an intersection shall 
yield the right of way to a vehicle within such intersec- 
tion and turning therein to the left across the line of 
travel of such first mentioned vehicle, provided the 
driver of the vehicle turning left has given a plainly 
visible signal of intention to turn. 

“You are instructed that the violation of any of said 
Statutes is not in and of itself negligence as a matter 
of law, but the violation thereof is evidence of negli- 
gence which you should consider together with all the 
other evidence in the case to determine whether or not 
negligence has been proven.” 

It thus appears without question that plaintiff’s theory 
of the case was fully and fairly presented to the jury 
by appropriate instructions, unless, as argued by plain- 
tiff, the first paragraph of instruction No. 10 did not do 
so. 

In that connection, plaintiff argued that such first 


VoL. 160] JANUARY TERM, 1955 19 
Granger v. Byrne 


paragraph of instruction No. 10 erroneously failed to 
include applicable and material statutory limitations 
and qualifications contained in section 39-7,108, R. R. 
S. 1943. He cites and relies upon Hamblen v. Steckley, 
148 Neb. 283, 27 N. W. 2d 178, and Harding v. Hoffman, 
158 Neb. 86, 62 N. W. 2d 333. However, we believe 
that such cases are entirely distinguishable from that 
at bar. It will be recalled plaintiff alleged that defend- 
ant was driving ‘45 miles per hour, contrary to the 
Statutes of the State of Nebraska.” Plaintiff did not 
allege that defendant had violated any speed ordinance 
of the city of Omaha. Plaintiff stipulated in the presence 
and hearing of the jury that 45 miles per hour was the 
legal speed limit. Further, he adduced no evidence 
of speed except that defendant was driving 45 miles per 
hour. The accident concededly happened outside the 
city limits, so that no city ordinance had any applica~ 
tion. In any event, plaintiff tendered no instruction 
covering the subject matter about which he now 
complains. 

In Krepcik v. Interstate Transit Lines, 154 Neb. 671, 
48 N. W. 2d 839, this court said: ‘The provision in sec- 
tion 39-7,108, R. 5S. Supp., 1949, that ‘No person shall 
drive a vehicle on a highway at a speed greater than is 
reasonable and prudent under the conditions then ex- 
isting’ is the basic speed rule. Other provisions fol- 
lowing in the section are specific speed restrictions 
based on the existence of the fact situation or situations 
mentioned in the act. Folken v. Petersen, 140 Neb. 800, 
1 N. W. 2d 916; Tews v. Bamrick, 148 Neb. 59, 26 N. W. 
2d 499; Hamblen v. Steckley, 148 Neb. 283, 27 N. W. 
2d 178.” Clearly, the first paragraph of instruction 
No. 10 gave the basic speed rule and even more. 

In Hamilton v. Omaha & C. B. St. Ry. Co., 152 Neb. 
328, 41 N. W. 2d 139, this court said: “The next assign- 
ment (No. 24) charges that the court erred in refusing 
to give a tendered instruction embodying parts of sec- 
tion 39-7,108, R. S. Supp., 1949. The following from the 
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instruction was proper on the record and should have 
been given: No person shall drive a vehicle on a high- 
way at a speed greater than is reasonable and prudent 
under the conditions then existing. Thurow v. Schaeffer, 
151 Neb. 651, 38 N. W. 2d 732. 

“The remainder of the instruction relates to the rate 
of speed of an automobile in a residence district of a 
city. The statute provides that the rate shall be 25 
miles an hour unless a higher rate is specifically per- 
mitted by ordinance of a city or village. No information 
was given on the trial as to whether or not the statutory 
rate or one fixed by ordinance of the city of Omaha 
was applicable, hence it was not error to refuse to give 
this part of the instruction.” Also, in Tews v. Bamrick, 
148 Neb. 59, 26 N. W. 2d 499, this court held: “Under 
the laws of this state the lawfulness of the speed of a 
motor vehicle, within the limits fixed by law, is deter- 
mined by the further test of whether the speed was 
greater than was reasonable and prudent under the con- 
ditions then existing.” The trial court complied with 
the foregoing rules in the case at bar. 

In Thurow v. Schaeffer, 151 Neb. 651, 38 N. W. 2d 732, 
this court held: “The trial court has the duty to in- 
struct the jury on issues presented by the pleadings and 
evidence, whether requested to do so or not, and a fail- 
ure so to do constitutes prejudicial error. 

“Where the charge to a jury in a particular respect 
contains a correct general statement of the law error can- 
not be predicated on a failure to give a more specific in- 
struction in the absence of a request therefor.” See, also, 
Plumb v. Burnham, 151 Neb. 129, 36 N. W. 2d 612. 

As recently as Peake v. Omaha Cold Storage Co., 158 
Neb. 676, 64 N. W. 2d 470, this court reaffirmed that: 
“Instructions are to be considered together, to the end 
that they may be properly understood, and, if as a whole 
they fairly state the law applicable to the evidence 
when so construed, error cannot be predicated on the 
giving thereof.” 
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In the light of the foregoing rules and the evidence, 
facts, and circumstances presented in this case we con- 
clude that instruction No. 10 was not prejudicially 
erroneous. We are convinced that the jury could not 
have been confused or misled in any manner with regard 
to issues as presented to them for their determination. 
The third assignment should not be sustained. 

For reasons heretofore stated, the judgment of the 
trial court should be and hereby is affirmed. 

AFFIRMED. 


GERTRUDE POWELL, APPELLEE, Vv. A. VAN DONSELAAR, 


APPELLANT, 
68 N. W. 2d 894 


Filed March 4, 1955. No. 33634. 


1. Trial: Appeal and Error. An affidavit used on the hearing of 
an issue of fact must be offered in evidence in the trial court 
and preserved in and presented by a bill of exceptions to be 
available for consideration in this court. 

2. New Trial. The requisites of a motion for a new trial are 
specified by statute. The causes for a new trial may be stated 
in a motion therefor in the language of the statute without 
other particularity. ; 

The words unavoidably prevented in section 25-1143, 
R. R. S. 1948, signify something that was beyond the ability 
of the person affected to have avoided. An event or a result 
is unavoidable which human prudence, foresight, and sagacity 
cannot prevent. 

4. New Trial: Appeal and Error. A motion for a new trial not 
filed within the time specified by statute is a nullity and does 
not enlarge the time within which a notice of appeal must be 
filed after the rendition of judgment in a cause. 

5. Appeal and Error. This court cannot have jurisdiction of an 
appeal from the district court, unless as required by section 
25-1912, R. R. S. 1943, a notice of appeal is filed in the office 
of the clerk of the district court, and the docket fee is deposited 
with the clerk within 1 month after rendition of the judgment 
or within 1 month from the denial of a motion for a new trial 
timely filed in the cause. 
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This court takes judicial notice of the mandatory 
requirements of the statute as to the necessity and time of filing 
a notice of appeal, and the effect of failure to comply with them. 


6. 


AppEAL from the district court for Dakota County: 
Sipney T. Frum and Lyte E. Jackson, Jupces. Appeal 
dismissed. 


D. Van Donselaar and Paul W. Deck, for appellant. 
Leamer & Graham, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BostaucH, JJ. 


BosLaueu, J. 

The matters related by appellee as a basis for the 
relief she asks are that she was the owner and in pos- 
session of Lot 37, Martin’s Subdivision, as platted, in 
South Sioux City; that there was a fence along the east 
line thereof; that appellant without the knowledge or 
consent of appellee tore down and removed the fence 
and refused to restore it; that appellant had trespassed 
upon the property of appellee and that he would continue 
to do so; that appellant had commenced the construction 
of a fence upon the lot of appellee; that he refused to 
remove it; and that unless appellant was enjoined he 
would complete the fence upon the property of appellee 
to her irreparable damage. She asked the court to en- 
join the appellant from trespassing upon her lot; that 
appellant be compelled to replace on the east line of 
the lot of appellee the fence he destroyed in the condi- 
tion it was before it was displaced; and that if he did 
not do so she recover judgment against him for $250 
damages. 

The claims of appellee were denied by appellant and 
he alleged: That he took possession of Lot 36 of the 
subdivision which adjoins Lot 37 thereof on the east 
of it under claim of title based upon a quitclaim deed 
about December 12, 1948; that he received a deed to 
Lot 36 from the county treasurer about July 2, 1952, 
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which he recorded in the records of the county Febru- 
ary 3, 1953; that for more than 10 years immediately 
prior to the commencement of this action he and his 
grantors had been in the open, exclusive, notorious, and 
adverse possession of the lot; that for more than 15 
years there was a fence between Lot 36 and Lot 37, 
and the owner of the latter had until about March 1949, 
occupied, used, and claimed the ground as owner east- 
ward to the fence; that all persons in possession and 
occupancy of Lot 36 had claimed it as far westward as 
the fence and it was and remained the division line; 
that about March 1, 1948, the fence was removed by 
Dean Cornell and he erected a fence across Lot 36 about 
10 feet east of the location of the original fence; that 
about June 1952, appellant removed the fence con- 
structed by Dean Cornell and he offered, has been, and 
is now willing to rebuild the fence on the location of 
the original fence; that appellant is the owner of Lot 
36 of the subdivision and it extends westward to the 
line where the original fence was located; that he and 
his grantors have had open, exclusive, notorious, and 
adverse possession of the lot; and that appellee is es- 
topped to claim the right of possession of any land east 
of the location of the original fence or to claim that 
the location of the original fence was. not the east 
“perimeter” of Lot 37. 

The district court found generally for appellee; that 
appellant without reason or authority removed the fence 
appellee had installed along the east line of Lot 37, 
Martin’s Subdivision of South Sioux City; that appellee 
was the owner of the lot as originally laid out and plat- 
ted; that she had a tax deed to the lot which had been 
recorded in the public records of the county for more 
than 5 years and it vested absolute title thereto in her; 
and that appellee was entitled to have an order requir- 
ing appellant within 60 days to replace the fence on 
the east line as shown and described in a survey of the 
property introduced in evidence during the trial in 
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the same condition as the fence was at the time it was 
removed by appellant, and if he failed to do so appellee 
should have judgment against appellant for $75, the 
value of the fence. Judgment was rendered and entered 
in harmony with the findings. 

The judgment was rendered and entered April 7, 1954. 
The motion for new trial made by appellant was filed 14 
days after the judgment was rendered. The procedure 
for obtaining a new trial of a cause is statutory. The 
requirement of the statute is that application for a new 
trial must be made within 10 days after the decision is 
rendered except where unavoidably prevented or for the 
cause of newly discovered material evidence. § 25-1143, 
R. R. S. 1943. 

A cause for a new trial stated in the motion was that 
appellant had since the trial discovered evidence mate- 
rial to his defense which he could not with reasonable 
diligence have discovered and produced at the trial. The 
proof intended to establish this specification of the mo- 
tion was an affidavit of appellant and a verified pleading 
entitled “AMENDMENT TO DEFENDANT’S MOTION 
FOR NEW TRIAL.” The affidavit and the pleading ap- 
pear in the transcript. The record does not show that 
either of them was presented to the trial court, or offered 
or introduced in evidence. The affidavit or the pleading 
was not made a part of and does not appear in the bill 
of exceptions. An affidavit attached to and filed with 
a motion for a new trial and exhibited by the transcript 
but not offered or put in evidence in the district court 
and included in and presented by a bill of exceptions 
may not be examined or considered by this court. Such 
affidavit to be available for use on appeal to this court 
must be offered or received in evidence and made a part 
of the bill of exceptions. 

In Mulder v. State, 152 Neb. 795, 42 N. W. 2d 858, 
it is said: ‘“On the other hand, as shown by the tran- 
script, both such matters of alleged misconduct were 
factually urged by affidavit filed in support of defend- 
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ant’s motion for new trial. However, such affidavit was 
never offered in evidence and does not appear in the 
bill of exceptions. * * * it is of no avail to attach the 
affidavits to a motion for a new trial made a part of 
the transcript. They must be offered and received in 
evidence to support the contention, and as such made 
a part of the bill of exceptions.” In Darlington v. State, 
153 Neb. 274, 44 N. W. 2d 468, it is said: “It has long 
been a mandatory requirement in this jurisdiction * * * 
that affidavits used as evidence on the hearing or trial 
of any issue of fact must have been, as a prerequisite 
to examination of them in this court, identified and of- 
fered in evidence in the trial court and embodied in a 
bill of exceptions.” See, also, State ex rel. Nebraska 
State Bar Assn. v. Pinkett, 157 Neb. 509, 60 N. W. 2d 
641; Higgins v. Loup River Public Power Dist., 157 Neb. 
652, 61 N. W. 2d 213. 

The statute provides that when a motion for new trial 
contains a claim of newly discovered evidence as a cause 
for a new trial the truth of it must be sustained by affi- 
davit. § 25-1144, R. R. S. 1943. The factual showing 
required can only be considered in this court when it 
is put in evidence in the district court and preserved in 
and presented by a bill of exceptions. The claim of 
appellant in the motion for a new trial of newly dis- 
covered evidence is of no significance and did not ex-. 
tend the time beyond the 10-day limitation of the stat- 
ute within which to file a motion for a new trial in 
this case. 

It is stated in the motion for a new trial that appellant 
was unavoidably prevented from making the motion 
within 10 days after the decision of the case because of 
the ‘illness and disability of his counsel from April 5 
to April 17, 1954. This was attempted to be established 
in part by the statement of the appellant in his affi- 
davit above referred to that his attorney was ill from 
April 5 to April 17, 1954, and unable to prepare and file 
the motion sooner. This may not be considered on this 
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appeal for the reasons above recited. There was ad- 
mitted in evidence and placed in the bill of exceptions 
an affidavit of a doctor the substance of which is that 
the counsel of appellant was at the office of the doctor 
in Sioux City, Iowa, April 6, 1954, and complained of a 
soreness in his abdominal region and of a nervous con- 
dition; that the doctor examined him, and advised that 
he discontinue work, requiring mental or physical strain, 
for 3 weeks and asked him to call on the doctor again 
if he was not improved at the end of that time; and 
that the attorney was at the doctor’s office after 3 
weeks and said he was greatly improved. 

The record is insufficient to show that appellant was 
unavoidably prevented from timely filing a motion for 
a new trial in this case. There is no evidence of total 
disability of the counsel or what activity he was capable 
of performing from 1 day before the rendition of the de- 
cision until “after three weeks” later, except he filed a 
motion for a new trial 14 days after the decision. This 
is an equity case. A motion for a new trial was not 
indispensable to an appeal from the district court to 
this court and a trial de novo on its merits. Molezyk v. 
Molcezyk, 154 Neb. 163, 47 N. W. 2d 405. Jurisdiction 
could have been conferred on this court by the filing 
of a notice of appeal and deposit of the docket fee 
within 1 month after the judgment was rendered. The 
requisites of a motion for a new trial are statutory. 
Greenberg v. Fireman’s Fund Ins. Co., 150 Neb. 695, 35 
N. W. 2d 772. The causes for a new trial may be stated 
in a motion therefor in the language of the statute 
without further or other particularity. State v. Kubik, 
159 Neb. 509, 67 N. W. 2d 755. The preparation of such 
a motion or of a notice of appeal would not have re- 
quired or produced either “mental or physical strain.” 
Counsel for appellant consulted the doctor, was advised 
to refrain during 3 weeks. from activity that would 
cause “mental or physical strain,” and to see the doctor — 
again at the end of that time if the attorney had not 
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improved. There is no information in the showing that 
he had the services of the doctor again. It only states 
that he was at the office of the doctor after the 3 weeks. 
The doctor in his affidavit tells nothing about what was 
the cause of any indisposition that afflicted the attorney 
of appellant. He did not even assert as a conclusion 
that anything prevented action of the attorney such as 
preparing and filing or having prepared and filed for 
him a motion for a new trial or a notice of appeal in 
the case during the whole or in fact any part of the 3 
weeks mentioned therein. As to being “unavoidably 
prevented” there is no pretense of it on the basis of 
what the affidavit of the doctor sets forth. Appellant 
did not attempt to justify his default by a claim that 
other counsel could not have been procured to have 
prepared and filed a motion for a new trial or a notice 
of appeal. 

An event or a result is unavoidable which human pru- 
dence, foresight, and sagacity cannot prevent. The words 
of the statute “unavoidably prevented” signify some- 
thing that was beyond the ability of the person affected 
to have avoided. Fernwood Mining Co. v. Pluna, 138 
Ark. 193, 211 S. W. 159; Commonwealth v. Fidelity & 
Columbia T. Co., 185 Ky. 300, 215 S. W. 42; Crystal 
Spring Distillery Co. v. Cox, 49 F. 555; E. P. Barnes 
& Brother v. Eastin, 190 Ky. 392, 227 S. W. 578; 3 
Bouvier’s Law Dictionary (3d Rev.), p. 3350; 65 C. J., 
Unavoidable, § 1, p. 1194. 

The case of In re MacLauchlan, 9 F. 2d 534, discussed 
the words unavoidably prevented as they appeared in 
a section of the bankruptcy act as follows: “ ‘If it shall 
be made to appear to the judge that the bankrupt was 
unavoidably prevented from filing it (ie., his petition 
for discharge) within such time (i.e., said “next twelve 
months’’), it may be filed within, but not after, the ex- 
piration of the next six months.’” In that case it is 
said: “A result that is ‘unavoidable’ need not be abso- 
lutely inescapable; yet it is a very strong word, and such 
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limitations as Maule, J., suggested for the possibility of 
retrieving a shilling from the Thames are about all that 
can be suggested. Result is that there must be a most 
compelling outside force, precluding a man by hypothe- 
sis honest and diligent from filing his petition, before any 
bankrupt can assert that he was ‘unavoidably prevented’; 
and we take judicial notice of the fact that drafting and 
filing a petition for discharge is a simple, short, and in- 
expensive affair.” 

The proof offered by appellant and available for con- 
sideration on this appeal did not establish that he was 
unavoidably prevented from filing a motion for a new 
trial within 10 days after the decision was rendered. A 
motion for a new trial not filed within the time specified 
by the statute is a nullity and does not affect or enlarge 
the time within which a notice of appeal must be filed 
after the rendition of the judgment in the cause to confer 
jurisdiction on this court of an appeal in the case. 
Frenchman-Cambridge Irr. Dist. v. Ferguson, 154 Neb. 
20, 46 N. W. 2d 692; Molezyk v. Molezyk, supra. 

The notice of appeal was filed June 5, 1954. This was 
59 days after decision was rendered. A notice of appeal 
must be filed in the office of the clerk of the district court 
‘in which the judgment is rendered within 1 month after 
the judgment is rendered or the denial of a motion for 
a new trial timely filed to confer jurisdiction on this 
court of an appeal in the cause. § 25-1912, R. R. S. 1943. 
In Sloan v. Gibson, 156 Neb. 625, 57 N. W. 2d 167, it 
is said: “The notice of appeal must be filed in the 
office of the clerk of the district court and the docket 
fee must be deposited with the clerk within 1 month 
after the rendition of the judgment, if there is no mo- 
tion for a new trial, or within 1 month from the over- 
ruling of a motion for a new trial timely filed in the 
cause or there can be no appeal from the district court 
to this court. * * * This is a fundamental and manda- 
tory rule. This court must take judicial notice of its 
application in a case in which it has not acquired jur- 
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isdiction.” See, also, Molezyk v. Molezyk, supra. 
There has been conferred upon this court no juris- 
diction of this appeal. It has no authority to hear and 
determine the matters attempted to be presented. 
This appeal should be and it is dismissed and the costs 


should be taxed to appellant. 
APPEAL DISMISSED. 


Maup HopkINns, APPELLANT, V. WILLIAM HILL, APPELLEE. 
68 N. W. 2d 678 


Filed March 4, 1955. No. 33635. 


J. Easements: Adverse Possession. Where a claimant has shown 
open, visible, continuous, and unmolested use of land for a period 
of time sufficient to acquire an easement by adverse user, the 
use will be presumed to be under a claim of right. The owner 
of the servient estate, in order to avoid acquisition of easement 
by prescription, has the burden of rebutting the prescription by 
showing the use to be permissive. 

Acquiescence on the part of the owner which 

is necessary to acquisition of a prescriptive easement means 

passive assent or submission, quiescence, consent by silence. 

:——_—. If the use of an easement has been open, 

adverse, notorious, peaceable, and uninterrupted, the owner of 

the servient tenement is charged with knowledge of such use, 
and acquiescence in it is implied. 

The extent and nature of an easement is 

determined from the use actually made of the property during the 

running of the prescriptive period. 

The term “exclusive use” does not mean that 

no one has used the roadway except the claimant of the easement. 

It simply means that his right to do so does not depend upon 

a similar right in others. 


AppeaL from the district court for Frontier County: 
VicToR WESTERMARK, JUDGE. Affirmed. 


Schroeder & Schroeder, for appellant. 
William S. Padley, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 
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MEssmore, J. 

The plaintiff Maud Hopkins brought this action in the 
district court for Frontier County against William Hill, 
defendant, to enjoin the defendant from going on or over 
_ a Strip of ground in the southeast quarter of Section 

24, Township 7 North, Range 26 West of the 6th P. M., 
in Frontier County, owned by the plaintiff. The trial 
court rendered judgment in favor of the defendant and 
dismissed the plaintiff’s petition. The plaintiff filed a 
motion for new trial which was overruled. From the 
overruling of the motion for new trial, the plaintiff 
perfected appeal to this court. 

We will hereinafter refer to the parties as they were 
designated in the district court. 

The record discloses that prior to 1906 Heber Boyle 
became the owner of the north half of the southwest 
quarter of Section 24, Township 7 North, Range 26 West 
of the 6th P. M., in Frontier County. In 1906 he moved 
to Farnam, Nebraska, and rented this land. About 
January 1, 1919, Heber Boyle and his brother George 
Boyle purchased the west half of the east half, and the 
east half of the west half, of Section 25, Township 7 
North, Range 26 West, in Frontier County, Nebraska. 
Heber Boyle married Stella Boyle in 1918, and they 
lived in Farnam until 1947 when they moved to Goth- 
enburg. Heber Boyle died in 1948, and Stella Boyle, 
his widow, became a life tenant of the land in Section 
24 as above described. George Boyle died prior to 1942 
and left the land in Section 25 as above described to 
his heirs who sold it to Stella Boyle on February 24, 
1943. At the time of the commencement of this action 
she was the life tenant of all this land, having con- 
veyed certain parts thereof to her children Harold, Dale, 
and Maxine, reserving a life estate to herself. 

The record also discloses that Maud Hopkins is the 
owner and in possession of the southeast quarter of Sec- 
tion 24, Township 7 North, Range 26, and the west half 
of the west half of Section 19, Township 7 North, Range 
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25, and has been since September 18, 1947; that her hus- 
band, William Hopkins, was the owner and in possession 
of said southeast quarter of Section 24 from December 
7, 1915 to September 18, 1947, the date of his death, 
and of the said west half of the west half of Section 
19 from May 3, 1918 to September 18, 1947; that Maud 
Hopkins is the owner of the east half of the east half 
of Section 25, Township 7 North, Range 26, and that 
this property was conveyed to her husband, William 
Hopkins, on February 24, 1915, by warranty deed; that 
the tenants on the Boyle land lived on the improvements 
on the north half of Section 24, and in farming land in 
Section 25 the tenants moved their machinery and crops 
along the west side of a fence running north and south 
about 579 feet west of the east line of Section 24 to the 
south line of said Section 24 whereupon they went over 
a strip along the immediate south side of said section 
a distance of approximately 605 feet to the northeast 
corner of the Boyle land in Section 25; and that said 
roadway was approximately 15 feet in width. When the 
Hopkins purchased this land the roadway was in ex- 
istence, they knew of its existence, and they continued 
to know of its existence and its use by the tenants of 
the Boyle property at all times thereafter. 

From an analysis of the record, there are no other roads 
or means for transporting farm machinery of different 
types to the Boyle land in Section 25. The record shows 
that it would be impracticable and impossible to trans- 
port farm machinery by any other road, and the strip of 
road in question is the only means of ingress and egress 
to and from Section 24 to the Boyle land in Section 25. 
The evidence also discloses that from at least 1932 to the 
time of trial the strip of land in question had been sub- 
stantially in the same condition and the same width; 
that it was kept up by Maud Hopkins and her sons 
Clifford and Leland and not by any other party or par- 
ties; that prior to 1952 there were dikes built up to 
the "fence along this strip of land; and that in 1952 ter- 
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races about 18 inches in height were built up to the 
fence along the said strip of land by the Hopkins. The 
record discloses further that the tenants on the Boyle 
land have used this means of transporting farm ma- 
chinery of various types from Section 24 to Section 25 
over this strip of land. There were no conversations 
with the Hopkins with reference to moving such ma- 
chinery over this strip of land, and no asking of per- 
mission to do so. Apparently, such machinery and equip- 
ment have been moved over this strip of land for a period 
of 20 years. 

The management of the Boyle land has been taken 
care of by Stella Boyle since 1940. Prior to the death 
of Heber Boyle and George Boyle they supervised the 
management of this land. Stella Boyle has not lived on 
Section 24 except during the period of the lease of Wil- 
liam Hill. This written lease is from March 1, 1953 to 
March 1, 1956. 

It appears from the record that the tenant Charlie 
Johnson lived on the Boyle land and farmed Section 25 
from 1924 to 1933. He was succeeded by the tenant 
Milo Nickerson who farmed this land until about 1936 
when Charlie Johnson returned and again became the 
tenant on the land from 1936 to 1942. He was succeeded 
by his nephew Clarence Johnson who farmed the Boyle 
land from 1943 until he moved off in March 1953. 

Prior to 1943, Clarence Johnson lived north of the 
Boyle land for a period of 3 years. He testified that 
he had been acquainted with the roadway in question 
since 1938 or 1939. During the period of time that he 
was a tenant on the Boyle land he moved equipment 
such as haying equipment, drills, tractors, and a com- 
bine from Section 24 to Section 25 to attend to the farm- 
ing operations in Section 25. No one ever interferred 
with his use of this roadway during that period of time. 
He did ask the consent of Hopkins to use the roadway to 
harvest his crop. This was after his tenancy had ex- 
pired and “No Trespassing” signs were placed in the 
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roadway entrance. He obtained consent to do so. It is 
apparent that no one interferred with any other ten- 
ants’ use of the road. 

Phillip Johnson, the father of Clarence Johnson, tes- 
tified that he had worked for Charlie Johnson at inter- 
vals from 1936 to 1942, and that he had driven farm 
machinery over this road without interference from any 
person. He further testified that the road was a well- 
defined road; that he could see the tracks; and that he 
was able to get a combine over the road without diffi- 
culty except for the dams (dikes) which he had to cross. 
He also assisted Clarence Johnson from 1947 to 1952 in 
doing farm chores. He noticed the turnrows used by the 
Hopkins on this road, and also the fact that terracing 
had been done by Leland Hopkins and was supervised 
by Dale Banzhaf who was in the business of terracing 
farm land. 

Henry Derra testified that in 1947 he was a farmer and 
lived 6 or 8 miles distant from the Boyle land. He was 
a road overseer for 7 or 8 years. During that time he 
was in and around the Hopkins and Boyle lands. He 
moved into that vicinity in 1932, went across the road in 
question to the Boyle land, and followed this road at all 
times that he lived there. He went through the Boyle 
land to the south to a regular highway designated as 
the route he took to go to Stockville, Bartley, Indianola, 
McCook, and Curtis. This road was open at all times 
and was well traveled. He further testified that his 
neighbors who lived north, east, and west used this road; 
that he knew that the tenants of Boyles, Nickerson and 
Charlie Johnson, used the road in their farming oper- 
ations; and that none of the Hopkins ever talked to him, 
nor were any complaints made to him in regard to using 
the road, and no signs prohibiting the use of the road 
were ever put up. From the looks of the road it was 
well maintained. In 1932 it was used for transportation. 
At that time he noticed no turnrows or dikes on the 
Hopkins land. 
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Leo Mowrey testified that he had been acquainted in 
the vicinity of the Boyle lands since 1938, and that he 
worked for Charlie Johnson in 1938 and 1939 doing chores 
in the winter. Charlie Johnson farmed Section 25, and 
he helped haul feed over the road to some cattle in Sec- 
tion 25. The road was in the same condition as when 
he worked for Charlie Johnson, the only difference 
being that the terraces were a little higher. Prior to 
that he crossed the dikes to go over the road. He had 
no conversation with any of the Hopkins family with 
reference to whether or not he could use the road as an 
employee of Johnson. The road was used regularly to 
go to Section 25 for the purpose of shucking corn, and 
they had cattle there and took wagons over this road. 
In August 1953, he took a hay baler over the road in 
question. At that time he was employed by William 
Hill, the present tenant. In doing so, he did not ask for 
permission. The road was in the same location as it was 
in 1938. He further testified that there was a turnrow 
on this road. 

Louis Kline testified that he previously lived in the 
northeast quarter of Section 23 of the Boyle land where 
the buildings are located and had resided there from 
1932 to 1948. In 1934 he tended some corn for George 
Boyle on Section 25. He helped thresh on occasions 
between such dates. He first went across the strip of 
land in question in 1932 when the land was broken out. 
The road was in the same location and condition when he 
went over it “last fall” as it was in 1932. He never 
obtained permission from the Hopkins, and no one told 
him that he did not have a right to go through there. 

Clifford McMichael, a neighbor of the Hopkins and 
Boyles who lives just east of the Boyle and Hopkins’ 
lands, examined exhibit No. 1. He testified that he had 
lived in the vicinity for 64 years and had known the road 
in question since he was 12 years of age. As far as he 
knew, the road had always been in the same location. 
He had not been over it since Nickerson was a tenant 
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in 1932 or 1933. He had gone over the road to do some 
work on a tractor for Nickerson in 1932 when he was 
breaking the ground in Section 25, and did not obtain 
permission from anyone to do so. 

William Hill, the defendant, testified that the farm- 
stead on which he lives is in the northeast half of Sec- 
tion 24, at the north end thereof. This is part of the 
Boyle land. He further testified that he took farm equip- 
ment down the road in question to Section 25, and did 
not ask permission to do so from any person. In August 
1953, Clifford Hopkins told him to find another means 
of getting into Section 25, to which he replied that he 
had no other way to get into Section 25, and that he 
would continue to use this road and has continued to do 
so since. While it is true that Stella Boyle made a 
statement that consent was asked for the defendant to 
.use the road to move his hayrack over it, this was done 
after this litigation was instituted. William Hill fur- 
ther testified that neither the terraces nor a turnrow in 
the road have obstructed his use of the road. He did 
nothing to maintain this road. He further testified 
that it would be impossible to get equipment from the 
north half of Section 24 through the southwest quarter 
of Section 24 into Section 25 on account of gullies and 
crevices which run up to the fence; that there are deep 
.eanyons and wash-outs which could not be filled in with 
the use of scrapers; that the hills are too steep to get 
farm machinery up and over them; that there is no 
other method by which he could get from the north 
half of section 24 to the farm land in Section 25 other 
than the road as heretofore described; and that. he can- 
not go along the south side of Section 25 to get to his 
land because the road south has been closed and the 
bridges washed out for many years, and there has not 
been any travel through there. 

Stella Boyle, the widow of Heber Boyle and the life 
tenant of the Boyle land, testified to the different ten- 
ants who occupied this land and the manner in which 
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she acquired it; that the roadway in question was there 
when the land was purchased by the Boyles in 1919 
and has been there ever since; that due to the disability 
of her husband she had managed the land since 1940 
and endeavored to get down to it at least once a year; 
that the tenants used the road in question to move farm 
machinery from Section 24 to Section 25; that she never 
had a conversation with the owners of the southeast 
quarter of Section 24 since she had anything to do with 
the Boyle land concerning the use of the roadway, and 
no agreement was made with reference thereto; that 
her tenants continued to use this roadway during the 
period of time that she was acquainted with the Boyle 
land; that the fact that there was a turnrow there or 
that terraces were there was not such as would obstruct 
the travel on the roadway in question; and that any of 
her tenants would be willing to cooperate with any of the 
neighbors to keep this road in condition. 

Maxine Hill, the daughter of Stella Boyle and the 
wife of William Hill, testified that she lived with her 
parents in Farnam until 1938; that she had been on 
the Boyle land; that she and her brother had driven her 
father and uncle George over the road in question during 
the time they supervised the land, observed it at that 
time, and from her observation it was now in the same 
location that it was in 1938. She testified as to the road- 
way, to the effect that it would be impossible to use any 
other means of ingress or egress from Section 24 to Sec- 
tion 25; that tenants moved machinery over this road to 
get to Section 25; and that it had been used since the ter- 
races had been placed across it. She also testified that 
due to the terraces which were about 18 inches in height 
the muffler of their car had been knocked off on several 
occasions and had to be repaired. There was a number 
of years that she was unacquainted with this land be- 
cause of her husband’s different positions at other places. 

Clifford Hopkins testified for the plaintiff as to the 
ownership of the land in his parents and with reference 
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to the road in question which had been there since he 
could remember, he being 43 years of age; that the 
Hopkins maintained this road; and that the terraces 
were put in in 1952. He described the premises in de- 
tail and stated that on or about August 1, 1953, he met 
the defendant William Hill on Section 25, and told him 
it would be better if he could find another road to get 
down to Section 25, that he could not put up with the 
destruction which had been going on which tore down 
the terraces and destroyed the wheat where it was 
driven over. He further testified that he lived on Sec- 
tion 19 which is east of Section 24 and northeast of 
Section 25, and,uses this road to get down to the Hop- 
kins land in Section 25. In addition he described the 
road in question. While there is testimony by this wit- 
ness that there is a road that is open by which the 
defendant could reach Section 25, this road, according 
to this witness, is not maintained. 

Leland Hopkins testified that he helped farm the 
land with his brother Clifford; the manner in which 
they entered the field and how they got to Section 25: 
with their farming equipment from Section 19; that 
there was a turnrow in this road; and that the road in 
question is a well-defined passageway for vehicles and 
you can see that it has been used. 

From a review of all the testimony it is apparent that 
there is no other means by which the defendant can 
get into Section 25 from his land in Section 24. 

The plaintiff assigns as error that the trial court erred 
in rendering judgment because the same is not sus- 
tained by sufficient evidence and is contrary to law. 

The plaintiff contends that a tenant may not establish 
an easement for his landlord without an actual entry 
by the landlord on the easement claim. In support of 
this contention the plaintiff asserts that the defendant 
claims the easement arose in 1932; that at no time since 
1906 has a person seized in fee simple title lived on 
the Boyle land and the tenant occupying the land from 
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1932 and the tenants thereafter occupying said land 
had no right to start the easement running in behalf 
of the landlord; and that if the landlord hopes to re- 
ceive the benefit of his easement he must at least have 
started the use of the easement himself. 

The case of Deregibus v. Silberman Furniture Co. Inc., 
121 Conn. 633, 186 A. 553, 105 A. L. R, 1183, is cited. The 
factual situation in that case is dissimilar to that of the 
case at bar. However, the principle announced therein 
lends support to the plaintiff’s contention. There are 
cases from other jurisdictions to the same effect. 

The plaintiff also cites and relies on the cases of 
Omaha & Florence Land & Trust Co. v. Parker, 33 Neb. 
775, 51 N. W. 139, 29 Am. S. R. 506, and Cassens v. Wis- 
ner, 122 Neb. 408, 240 N. W. 526. The last-cited cases 
do not support the plaintiff’s contention as will be shown 
later in the opinion. 

We are not in accord with the plaintiff’s contention 
above stated. 

In the case of Dormer v. Dreith, 145 Neb. 742, 18 
N. W. 2d 94, which was an action to prevent the plain- 
tiffs from crossing a road and to quiet title in the plain- 
tiffs to a strip of land 25 feet wide across the defendants’ 
land, the defendants claimed that the use of a way 
across real estate while in possession of a lessee can- 
not be tacked to the use thereof while in the possession 
of the owner to make up the period necessary to acquire 
the right to the use thereof by prescription. This court 
held that possession of a tract of land by an agent or 
tenant under adverse holding inures to the benefit of 
the adverse holder; and that personal occupation in such 
a case is unnecessary, citing Lantry v. Parker, 37 Neb. 
353, 55 N. W. 962. Cases from other jurisdictions were 
cited to the effect that on the issue of adverse posses- 
sion through a tenant it is immaterial whether the leases 
were written or verbal. Possession through a tenant 
or agent is of course sufficient actual possession to sup- 
port the claim of adverse possession. Tiedeman, Real 
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Property (3d ed.), § 493, was cited. Also cited was 
Cassens v. Wisner, supra, wherein it was said: “Appel- 
lants also cite the case of the Omaha & Florence L. & 
T. Co. v. Parker, 33 Neb. 775, which holds: ‘To entitle 
a party to claim by adverse possession, he must have 
made an actual entry upon the land and occupied the 
same as owner. This occupancy, however, may be con- 
tinued by his agents.’ The evidence discloses that in 
that case the parties claiming the land actually took 
possession of the land themselves and then placed ten- 
ants in possession, and we do not understand that the 
supreme court held in that case that it would be im- 
possible to take possession of the land in the first place 
by and through a tenant.:* * * We hold that the weight 
of authority supports the doctrine that the possession 
of a tenant, who entered by express right of a person 
who claimed to be the owner of the land, is the entry 
and possession of such owner.” 

The plaintiff contends that the. defendant is guilty of 
a trespass upon the plaintiffs land and should be en- 
joined from further trespass, while the defendant con- 
tends that an easement has been acquired by prescrip- 
tion over the road in question. The plaintiff, in sup- 
port of her contention, cites Romans v. Nadler, 217 Minn. 
174, 14 N. W. 2d 482; Walsh v. Walsh, 156 Neb. 867, 58 
N. W. 2d 337; and Stubblefield v. Osborn, 149 Neb. 566, 
31 N. W. 2d 547, to the effect that there are five essen- 
tials to adverse possession. It must be hostile and under 
claim of right, actual, open, continuous, and exclusive. 

The plaintiff relies on evidence to the effect that the 
defendant and other tenants of the landlord have not 
used this road exclusively for the reason that there is 
testimony that the Hopkins used the passageway for a 
turnrow, had placed terraces and dikes thereon, and 
maintained the roadway without permission of any other 
person or persons; that it was not until August 1953, 
that the plaintiff was informed that the defendant 
claimed the passageway as his own or through his land- 
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lord; and that at no time did the plaintiff acquiesce, but 
brought this action to have the defendant enjoined from 
trespassing. 

In determining a prescriptive use of a roadway, the 
following is applicable. In Jurgensen v. Ainscow, 155 
Neb. 701, 53 N. W. 2d 196, this court said: “The use 
must be adverse, under a claim of right, continuous and 
uninterrupted, open and notorious, exclusive, with the 
knowledge and acquiescence of the owner of the servient 
tenement, and must continue for the full prescriptive 
period.” 

Where a claimant has shown open, visible, continu- 
ous, and unmolested use of land for a period of time 
sufficient to acquire an easement by adverse user, the 
use will be presumed to be under a claim of right. The 
owner of the servient estate, in order to avoid the ac- 
quisition of the easement by prescription, has the bur- 
den of rebutting the prescription by showing the use to 
be permissive. See, 17 Am. Jur., Easements, § 72, p. 
981, and cases cited under note 12. See, also, Majerus 
v. Barton, 92 Neb. 685, 139 N. W. 208; Moll v. Hager- 
baumer, 98 Neb. 555, 153 N. W. 560; Dormer v. Dreith, 
supra; Stubblefield v. Osborn, supra; Jurgensen v. Ains- 
cow, supra. 

In the instant case there is no evidence in the record 
with reference to the creation of this easement rebutting 
the presumption of a claim of right. In fact, the evi- 
dence of the plaintiff herein is to the effect that there 
was no permission asked, and no conversations were had 
at any time by either the plaintiff, her husband, or her 
sons who testified in her behalf, with reference to a 
permissive right or with reference to the use of the road 
in question with the owners of the Boyle land or any 
of the tenants of such land. In other words, there is 
no competent evidence appearing in the record to show 
the defendant’s use of the claimed easement was by per- 
mission of the owners of the servient estate. 

It is presumed, however, that every man knows the 
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condition and status of his land; and if anyone enters 
into open and notorious possession of an easement there- 
in under a claim of right, the owner is charged with 
knowledge thereof. See 17 Am. Jur., Easements, § 65, 
p. 976. 

Aquiescence on the part of the owner which is nec- 
essary to acquisition of a prescriptive easement means 
passive assent or submission, quiescence, consent by 
silence. See, Dartnell v.. Bidwell, 115 Me. 227, 98 A. 
743, 5 A. L. R. 1320; Davis v. Wilkinson, 140 Va. 672, 
125 S. E. 700; Jurgensen v. Ainscow, supra. 

If such user has been for the requisite time open, 
notorious, visible, uninterrupted, and undisputed under 
claim of right adverse to such owner, he is charged with 
knowledge of such user and his acquiescence in it is 
implied. See, 2 Thompson Real Property (Perm. Ed.), 
§ 512, p. 94, cases under note 18, also § 510, p. 89; 
Hester v. Sawyers, 41 N. M. 497, 71 P. 2d 646, 112 A. 
L. R. 536. 

The extent of an easement, however, is determined 
from the use actually made of the property during the 
running of the prescriptive period. It in fact determines 
the nature of the easement acquired. A trial court may 
determine the extent of an easement arising by prescrip- 
.tion in an injunction action and restrain interference 
with rights found to exist by virtue of the finding so 
made. The servient owner of land subject to an ease- 
ment may make such use of it as he sees fit, subject 
only to the right of the dominant owner of the ease- 
ment to use it for the purposes out of which the right 
arose. See, Paloucek v. Adams, 153 Neb. 744, 45 N. W. 
2d 895. See, also, 17 Am. Jur., Easements, § 59, p. 971; 
Dunbar v. O’Brien, 117 Neb. 245, 220 N. W. 278, 58 — 
A. L. R. 1033. 

With reference to exclusive use as referred to by the 
plaintiff to the effect that the defendant did not have 
exclusive use, it is said in Jurgensen v. Ainscow, supra: 
“The term ‘exclusive use,’ however, does not mean 
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that no one has used the driveway except the claimant 
of the easement. It simply means that his right to do so 
does not depend upon a similar right in others. See, 
17 Am. Jur., Easements, § 64, p. 976; Thompson v. Bowes, 
115 Me. 6, 97 A. 1,1 A. L. R. 1365; Annotation, 111 A. 
L. R. pp. 223, 224.” 

As we view the record in the instant case, it is evi- 
dent that in the matter of a claim of a prescriptive 
easement that there was no intention on the part of the 
person claiming such an easement to deprive the owner 
of the land of the use thereof except to the extent that 
the claimant maintained his right to use for the purpose 
of his easement. In the instant case the only time 
the roadway was used by the defendant or was used 
by his predecessors as tenants was at the time of moving 
machinery and equipment into Section 25 to the south 
of the land of the plaintiff for the purpose of planting, 
harvesting, and caring for crops, and then the use of 
said roadway for the purpose of the removal of such 
machinery and for the removal of crops from Section 
25 south of the land of the plaintiff. This is a continu- 
ous use in that it was used every year for the same pur- 
poses, not necessarily at the identical time. The fact 
that the plaintiff used this road for a turnrow and the 
fact that she erected terraces across the roadway were 
not such interference as to prohibit the use on the part 
of the defendant or the tenants who preceded him. 

In spite of the fact that the plaintiff had a turnrow 
on this road, it was still subject to the use of the de- 
fendant in carrying on his farming operations as here- 
inbefore indicated. See Cassens v. Wisner, supra. 

The roadway in question was used openly, continu- 
ously, and actually by the defendant William Hill and 
by tenants prior to his tenancy for far more than the 
statutory period of time with the complete knowledge 
and acquiescence of the plaintiff, her husband, and her 
sons, without protest. In addition, it was used by others 
than the tenants of Section 24. 
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Other assignments of error are without merit and 
need not be discussed. 

From an analysis of the evidence and the authorities 
herein cited, we conclude that the judgment of the 
trial court should be, and is hereby, affirmed. 

AFFIRMED. 


Miss CATHERINE M. SCHUMACHER, APPELLEE, V. NELS A. 


LANG ET AL., APPELLANTS. 
68 N. W. 2d 892 


Filed March 4, 1955. No. 33645. 


Trial: Juries. An affidavit of a juror as to what items the 
jury allowed or disallowed in computing the amount due, or 
what the jury believed it had a right to do under the instruc- 
tions is incompetent. Such matters are commonly held to inhere 
in the verdict. 

-2. Damages. When the amount of the damages allowed by a 
jury is clearly inadequate under the evidence in the case, it is 
error for the trial court to refuse to set aside such verdict. . 
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APPEAL from the district court for Douglas County: 
WiiiiaM A. Day, JupGe. Affirmed. 


Ralph R. Bremers, for appellants. 
« Charles E, Kirchner, for appellee. 


Heard before Summons, C. J., CARTER, MESsMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


Srmmmons, C. J. 

This is an action for damages for personal injuries. 
Plaintiff was a passenger in an automobile that was in- 
volved in an intersection collision with an automobile 
driven by defendant Duane Lang. The car was owned 
by defendant Nels A. Lang, father of Duane Lang. The 
father was made a defendant under the family purpose 
rule. 

Issues were made and trial was had resulting in a ver- 
dict in the sum of $400 for plaintiff. 
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A motion for a new trial was made by plaintiff, and 
was sustained. A new trial was had, resulting in a 
verdict for plaintiff in the sum of $500 against both 
defendants. Plaintiff made a motion for a new trial. 
A new trial was granted. Defendants appeal from the 
order granting a new trial. 

We affirm the judgment of the trial court. 

At the close of the trial the court instructed on the is- 
sues of negligence, proximate cause, family purpose, 
and damages. The court specifically instructed the 
jury that it could not compare the negligence of the 
defendants, if any, with the negligence, if any, of the 
driver of the car in which plaintiff was riding and that 
as a matter of law plaintiff was guilty of no negligence 
which contributed to the cause of the injuries. These 
instructions are not assailed here. The jury resolved 
questions of negligence, proximate cause, and family 
purpose in favor of pee Those findings are not 
assailed here. 

The question here is the adequacy of the verdict. At 
- the hearing on the motion for a new trial, both parties 
offered affidavits of jurors as to the matters consid- 
ered and discussed in the jury room. These affidavits 
go to the questions of the construction of the instruc- 
tions; credibility of witnesses; how the accident hap- 
pened; which of the drivers was at fault; and the rea- 
soning and items that entered into the verdict that was 
rendered. 

That part, if not all, of these affidavits were received 
in evidence is clear from the record. It does not affirma- 
tively appear that the trial court considered them in 
granting a new trial. 

The established rule is: ‘An affidavit of a juror as 
to what items the jury allowed or disallowed in com- 
puting the amount due, or what the jury believed they 
had a right to do under the instructions, is incompetent. 
Such matters are commonly held to inhere in the ver- 
dict.” Preliminary to that statement we reaffirmed 
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this holding: ‘No affidavit, deposition, or other sworn 
statement of a juror will be received to impeach the ver- 
dict, to explain it, to show on what grounds it was ren- 
dered, or to show a mistake in it; or that they misunder- 
stood the charge of the court; or that they otherwise 
mistook the law; or the result of their finding.” Spreit- 
zer v. State, 155 Neb. 70, 50 N. W. 2d 516. 

The admission of the affidavits was error. That error, 
however, is not determinative of this appeal. The ques- 
tion remains as to whether the amount of the verdict was 
so plainly inadequate as to justify the granting of a new 
. trial. 

It is undisputed that as a result of this accident plain- 
titf received a comminuted fracture of the right elbow. | 
She was hospitalized from July 4 to July 15, 1952. Her 
arm was in a cast until August 5. During the first 2 
days and nights her arm was kept in suspension. Seda- 
tives were necessary to ease the pain. She suffered. 
pain throughout and, in degree, pain is expected in the 
future. 

The injury to her arm is permanent. It is described in 
varying ways: The loss “of two-thirds of the use of the 
right upper extremity” based upon an almost complete 
loss of the use of the elbow; limited motion of the use of 
the elbow joint, being a loss of 120 degrees motion of 
the right arm; a 30 degree motion in the elbow remains, 
with a loss of power to turn the hand up or down; and 
some loss of “the carrying angle in the elbow.” There 
is no dispute as to this condition. 

Plaintiff is an elderly lady with a life expectancy of 
over 10 years. Prior to the accident, she earned her 
living doing housework for others. In addition to board 
and room, she earned at times $1.50 a day. Just prior 
to the accident she was so employed and was being paid 
$3 a week, in addition to board and room and some 
clothing. Her ability to work and earn has been ma- 
terially lessened as a result of these injuries. 

Plaintiff's out-of-pocket expenses in connection with 
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this accident were a total of $301.95, including $8 for 
ambulance costs, hospital bills totalling $131.45, and 
physician and surgeon bill, $162.50. These expense 
items were admitted in evidence without objection and 
were established as the reasonable value thereof as to 
the doctor’s item, and that value was not questioned 
as to the other items. This leaves an award of $198.05 
to compensate for pain and suffering, permanent disa- 
bility, wages lost, and impaired earning capacity. 

We are quite reluctant to set aside a jury’s verdict 

covering elements of damage that are not subject to 
exact mathematical calculation. Here the inadequacy 
of the amount recovered for damages is quite definite 
and demonstrable. The trial court instructed the jury 
that in computing damages they could consider the na- 
ture and extent of the injuries received; pain and suf- 
fering, past and future; the loss of time and the reason- 
able value thereof; the reasonable value of medical 
service and hospital care; and the loss of earning capa- 
city and the facts and circumstances bearing on such loss. 
There is evidence that sustains these elements of re- 
covery. As we said in Dolen v. Beatrice Restaurant Co., 
137 Neb. 247, 289 N. W. 336, these instructions did not 
permit the jury to award a recovery of a clearly inade- 
- quate sum. 
_ For many years, the Code of Civil Procedure carried 
a provision as follows: “A new trial shall not be granted 
on account of the smallness of damages in an action for 
an injury to the person or reputation, nor any other 
action where the damages shall equal the actual pecu- 
niary injury Sustained.” G. 8S. 1873, c. 57, tit. IX, § 315, 
p. 578. This provision was repealed in 1911. See Laws 
1911, c. 169, § 1, p. 547. 

Prior to the repeal of this provision, we had adopted 
“a reasonable, humane and liberal interpretation” of 
this provision. See, Ellsworth v. City of Fairbury, 41 
Neb. 881, 60 N. W. 336; Carpenter v. City of Red Cloud, 
64 Neb. 126, 89 N. W. 637. 
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We have now definitely established the rule that: 
“When the amount of the damages allowed by a jury is 
clearly inadequate under the evidence in the case, it 
is error for the trial court to refuse to set aside such 
verdict.” Ambrozi v. Fry, 158 Neb. 18, 62 N. W. 2d 259. 

As this record stands, it would have been an abuse 
of discretion for the trial court to have refused to set 
aside the verdict and grant a new trial. 

For cases with somewhat similar factual situations 
where the courts came to a like conclusion, see, Goss 
v. Fanoe, 114 Cal. App. 2d 819, 251 P. 2d 337; Richardson 
v. Missouri Fire Brick Co., 122 Mo. App. 529, 99 S. W. 
778; Jensen v. City of Chicago, 306 Ill. App. 265, 28 N. 
E. 2d 311; Schacht v. Elliott, 332 Tl. App. 557, 76 N. E. 
2d 233; Miller v. Chicago Transit Authority, 3 Ill. App. 
2d 223, 121 N. E. 2d 348. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Merri. R. RELLER, APPELLANT, v. Harry R. ANKENY, 


APPELLEE, 
68 N. W. 2d 686 


Filed March 4, 1955. No. 33652. 


1. Pleading. The forms of pleading in civil actions in courts of 
record and the rules by which their sufficiency may be deter- 
mined are those prescribed by the civil code. 

2. Statutes. The civil code as a statute complete in all its parts 
should be so construed as to make all of its parts harmonize with 
each other and render them consistent with its general scope 
and object. 

8. Appeal and Error. It is a mandatory rule of appellate pro- 
cedure that any question, except jurisdiction of the court, must 
be presented to or passed on by the trial court to be available 
for consideration and determination in this court. 

If the adjudication of a cause by the district court is 
the only one that is permitted by the record the judgment will 
not be disturbed because of an error of that court. 

5. Libel and Slander: Pleading. A demurrer to a petition which 
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alleges that certain statements published by defendant con- 
cerning plaintiff were false and maliciously made admits the 
falsity of the statements and that they were motivated by 
malice. 

6. Libel and Slander: Limitations of Actions. An action for libel 
must be commenced within 1 year of the publication of the 
defamatory matter, the basis of the action. 

7. Pleading. An exhibit incorporated in a pleading is a part of 
it for all purposes in the case and it may be considered in 
deciding if the pleading states a cause of action or a defense. 

8. Libel and Slander: Judges. A judge performing a judicial func- 
tion is absolutely privileged to publish false and defamatory 
matter in the performance of such function if the publication 
has some relation to the matter before him. 

It is not necessary to the privilege that the 

defamatory matter be relevant or pertinent to an issue before 

the court in a judicial proceeding. It is only required that it 
have some reference to the judicial function which the judge is 

‘performing, and the protection is not lost by the mere fact that 

the defamatory publication is an indiscretion or a display of 

personal antagonism on the part of the judge or that it is not 
pertinent to the subject of the inquiry if it is not altogether 
disconnected therefrom. 


APPEAL from the district court for Lancaster County: 
Harry A. SPENCER, JupcE. Affirmed. 


John McArthur, for appellant. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for appellee. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


BosLaucu, J. 

This litigation concerns damaues alleged to have been 
caused appellant on account of the malicious composi- 
tion and publication of defamatory and libelous state- 
ments by appellee of and concerning appellant. 

The charges made in the petition are: That appel- 
lant has resided in Lancaster County during the years 
of his life, has a large acquaintance therein, is licensed 
to practice law in Nebraska, is actively engaged in the 
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practice of his profession, and the greater part of his 
professional business is in the district court for the Third 
Judicial District of Nebraska, the area of which is the 
territory of Lancaster County; that appellee resides in 
Lincoln and is a judge of said district court; that on or 
about April 23, 1954, appellee maliciously composed 
and published of and concerning appellant scandalous, 
defamatory, and libelous statements contained in a 
writing, a copy of which is made a part of the petition 
as Exhibit A; that a writing referred to as Exhibit 10 
in the writing identified as Exhibit A and made a part 
of the petition is another false and defamatory publica- 
tion made by appellee of and concerning appellant July 
20, 1950, a copy of which is made a part of the petition 
as Exhibit B; that the statements were false and the 
effect of them, if true, would be to cause the disbar- 
ment of appellant and subject him to severe penalties 
provided by law, including fines and imprisonment; 
and that appellant had been damaged by the statements 
contained in Exhibit A in a stated amount. The state- 
ments made a part of the petition are lengthy and only 
parts of them will be recited to the extent proper in the 
discussion of the matters presented for decision. 

Appellee interposed a motion for an order dismissing 
the petition of appellant because the facts stated in it 
were not sufficient in law to state a cause of action 
against appellee, it being apparent, as alleged in the 
motion, from facts stated in the petition that the al- 
leged libelous matter therein referred to was privileged. 
The motion was sustained and a judgment of dismissal 
rendered. This appeal contests the legality of the ac- 
tion of the district court. 

Appellant insists that there is no procedure in this 
state that permits a motion to dismiss a petition to be 
employed to test its sufficiency to state a cause of action, 
and that a litigant does not have an option to question 
the sufficiency of a pleading to state a cause of action 
by either a motion to dismiss or a general demurrer. In 
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State ex rel. Thompson v. Donahue, 91 Neb. 311, 135 
N. W. 1030, Ann. Cas. 1913D 18, a ruling of the district 
court on a pleading designated a motion to quash was 
sustained by this court because no objection to it was 
made and counsel for the parties and the court treated 
the motion as a general demurrer. The opinion in that 
case says: “A motion was filed by the respondent 
which was treated by the counsel and the court as a 
general demurrer to the information. This motion was 
overruled, and the respondent now contends that this 
ruling was wrong and that the information fails to state 
any cause of action against the respondent.” In State 
ex rel. Johnson v. Consumers Public Power Dist., 142 
Neb. 114, 5 N. W. 2d 202, it was concluded that a mo- 
tion to dismiss could not, over an objection of the ad- 
verse party, be employed to test the sufficiency of the 
pleading to state a cause of action; that such a motion and 
a general demurrer were not interchangeable; and that 
a timely objection to a motion for such a purpose was 
not a captious objection but was substantial and meri- 
torious because the results of the two procedures in- 
volved fundamental differences. The sustaining of a 
gemurrer does not end the case in the court in which it is 
pending. The statute assures the adverse litigant the 
right to amend his pleading, a refusal of which presents 
a question for judicial review. If a motion to dismiss 
is granted the case is ended. Any amendment there- 
after is a judicial grace and not a right. It is said in 
that case: “The forms of pleading in civil actions in 
courts of record and the rules by which their sufficiency 
may be determined are those prescribed by our Civil 
Code. * * * Our Civil Code as a statute complete in all 
its parts should be so construed as to make all .of its 
parts harmonize with each other and render them con- 
sistent with its general scope and object.” 

The postulate of appellee that a motion to dismiss a 
petition on the ground that it does not state a cause of 
action is authorized by the procedure of this state may 


Vot.. 160] JANUARY TERM, 1955 51 
Reller v. Ankeny ; 


not be accepted. The five decisions of this court relied 
upon to sustain this argument contain nothing to support 
it. They are properly characterized in Feight v. Mathers, 
153 Neb. 839, 46 N. W. 2d 492: “But in the foregoing 
cases either the litigant elected to stand on the pleadings 
at which the order was directed, continued to file plead- 
ings that were subject to the same criticism, or filed 
pleadings which sought to circumvent the effect of the 
court’s order.” State ex rel. Johnson v. Consumers 
Public Power Dist., supra, repudiates the argument of 
of appellee on this subject. A motion to dismiss may 
not be employed, when opposed by proper and timely 
objection, to perform the function of a demurrer. 

In the pending case appellant made no objection to 
or assault upon the motion to dismiss filed by appellee 
or to the use of it to test the sufficiency of the petition 
in the case to state a cause of action. Appellant rather 
acquiesced in and consented that it should be employed 
for the purpose intended by appellee and the district 
court by its action approved of that procedure. The 
record recites that this cause came on to be heard upon 
motion of appellee to dismiss the petition of appellant, 
and by agreement of appellant and the attorney for ap- 
pellee it was submitted to a judge of the district court; 
and that briefs were filed, and on due consideration the 
court sustained the motion and dismissed the case. A 
litigant may not effectively complain of a course of ac- 
tion he induced or in which he concurred. Appellant 
did not seek the right to amend his petition in that court. 
His complaint that the motion to dismiss the petition 
was an improper and unauthorized pleading and that 
it should have been a demurrer comes too late. It was 
necessary for him to make that objection in a proper 
manner in the trial court to have it considered in this 
court. It is a rule of practice that any question, except 
jurisdiction of the court, must be presented to or passed 
on by the trial court to be available for consideration 
and determination in this court. Badura v. Lyons, 147 
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Neb. 442, 23 N. W. 2d 678; Dodge v. Galusha, 151 Neb. 
753, 39 N. W. 2d 539. If the conclusion of the district 
court that the petition did not and could not be made 
to state a cause of action was correct the appellant was 
not prejudiced by the order sustaining the motion or the 
judgment of that court. A case will not be reversed 
for an error of the trial court if the complaining party 
is not entitled to succeed in any event. James v. Hogan, 
154 Neb. 306, 47 N. W. 2d 847. 

The pleading of appellee to the petition of appellant 
was an admission that the statements and insinuations 
shown by Exhibits A and B of and concerning appellant 
of which he complains in the petition were false and that 
they were actuated by malice. Shumway v. Warrick, 
_ 108 Neb. 652, 189 N. W. 301. The position of appellee 
in this litigation is that though the language used con- 
cerning appellant is libelous appellee, because of the 
office he occupies and the circumstances and occasion 
of the publication, is insulated by the rule of absolute 
privilege from an action for damages. 

The cause of action intended to be stated by appellant 
was not contributed to by anything contained in Exhibit 
B. Appellant does not allege that he was damaged there- 
by. His petition asserts that he was damaged only “by 
said malicious, false, and defamatory statements” made 
in Exhibit A. The writing, Exhibit B, contains proof that 
it was composed and published July 20, 1950. It bears 
that date and it contains the statement “Copies of this 
opinion are this day sent to counsel, Merril R. Reller 
** *, Original thereof is entered herein.” An allega- 
tion of appellant in his petition is that it was “made 
and published * * * on the 20th day of July, 1950 * * *.” 
This case was commenced April 29, 1954. Any cause of 
action because of anything expressed in Exhibit B was 
barred before this case was commenced. An action for 
libel, slander, or assault and battery may only be brought 
within 1 year from its accrual. § 25-208, R. R. S. 1943; 
Markel v. Glassmeyer, 137 Neb. 243, 288 N. W. 821. The 
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contents of Exhibit B are of no importance in the con- 
sideration and decision of this appeal. 

The view of appellant that there are false statements 
in the writing, Exhibit A, maliciously made by appellee 
of and concerning appellant which are inherently libel- 
ous may be accepted for the purpose of deciding if the 
petition states a cause of action that may be maintained 
against appellee, a judge of the district court at the 
time they were made and published. The exhibit was 
made a part of the petition for all purposes and as com- 
pletely as though it had been entirely set out in the 
pleading. An exhibit made a part of a pleading by direct 
allegation to that effect is a part thereof and it may be 
thus considered in deciding if the pleading states a cause 
of action or a defense. The contents of such an exhibit 
prevail over any allegation of the pleading that is incon- 
sistent therewith and such an exhibit may be considered 
by the court without reference to the legal effect there- 
of as alleged in the pleading. American Surety Co. v. 
School District, 117 Neb. 6, 219 N. W. 583; Department 
of Banking v. Flotree, 135 Neb. 416, 281 N. W. 857; 
Gibson v. Koutsky-Brennan-Vana Co., 143 Neb. 326, 9 
N. W. 2d 298; School District v. Wood, 144 Neb. 241, 13 
N. W. 2d 153. 

The exhibit made a part of the petition has a caption 
as follows: 

“IN THE DISTRICT COURT OF LANCASTER 
COUNTY, NEBRASKA 
THE STATE OF : Juvenile Department 


: Docket 18, Page 252 
NEBRASKA in the An Observation and Com- 


Interest of : ment by the Court in con- 
: nection with the proceeding 

MICH AED AEE : to Disqualify the Judge of 

GODDEN, etc. the Juvenile Court.” 


The exhibit speaks of the filing of a motion to disqualify 
appellee from hearing further proceedings therein. It 
relates to a limited extent the discussions of two inter- 
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views, in one of which appellant participated, concerning 
such a procedure before it was resorted to; it comments 
on what is described as “* * * Affidavit of Merril R. 
Reller filed in support of motion”; it recites that on the 
basis of the interviews and the observations concerning 
inaccuracies and untrue statements made in the affi- 
davit of appellant his true intent in this proceeding 
(case concerning Michael Allen Godden) is apparent; 
and that appellant has repeatedly failed to discharge his 
obligations as a member of the Bar and as an officer of 
the court of which appellee was a judge in connection 
with the administration of justice. The exhibit recites 
that the “Original thereof is filed of record herein.” It 
was signed “Harry R. Ankeny, Judge of the District 
Court, Juvenile Division.” The record does not dis- 
close the status of the proceeding identified by the cap- 
tion shown on the exhibit at the time it was composed 
and published or if the motion to disqualify appellee 
from acting in the proceeding was then pending and un- 
decided. There is no allegation in the petition that ap- 
pellee was not acting in his judicial capacity as a judge 
of the court with complete jurisdiction in reference to a 
pending matter involving the person named as Michael 
Allen Godden. It does not allege that appellee was act- 
ing in a private capacity in the composition and publi- 
cation of the matters shown by the exhibit. There was 
such a case. It was appealed in 1953 from the district 
court for Lancaster County to this court, and reversed 
and remanded to the district court. It concerned Michael 
Allen Godden, Merril R. Reller was counsel therein, 
and appellee had heard the case as judge of the district 
court. It had the same docket number and page as ap- 
pear in the caption as a part of Exhibit A. The man- 
date of this court was issued to the district court March 
19, 1954. Ripley v. Godden, 158 Neb. 246, 63 N. W. 2d 
151. The district court, at all times important to this 
case, was authorized to entertain and conduct proceed- 
ings by virtue of the Juvenile Court Act involving a 
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neglected, dependent, or delinquent child. §§ 43-201 
to 43-227, R. R. S. 1943. It is proper to conclude from 
what has been recited in reference to the petition of 
which the exhibit is a part that at the time the state- 
ments shown by it were written and published by ap- 
pellee there was a matter in the district court over 
which it had jurisdiction; that appellee as a judge of 
the court was acting and speaking in reference thereto; 
that he was not acting in a private capacity when he 
wrote and published the matter of which complaint is 
made herein; and that he was then within the immunity 
from liability created by law for the protection of judges 
when acting within the scope of their official functions 
and duties. 

In Restatement, Torts, § 585, p. 225, it is said: “A 
judge or other officer performing a judicial function is 
absolutely privileged to publish false and defamatory 
matter in the performance of such function if the pub- 
lication has some relation to the matter before him.” In 
the comment appears the following: “a. The privilege 
of a judge engaged in the performance of his judicial 
function is absolute. Therefore, the personal ill will of the 
judge is immaterial. So too, it is immaterial that he 
knows the defamatory matter to be false. * * * Abuse 
of his official position by a judicial officer may subject 
him to impeachment, recall or removal, but it will not 
subject him to a civil action for defamation. * * * 

“d. The judicial function is usually exercised in the 
course of judicial proceedings, that is, after the com- 
mencement or institution of such proceedings and before 
the termination thereof. * * * It is immaterial whether 
the judicial proceedings are ex parte or inter partes or 
whether they are preliminary, interlocutory, or final in 
character. It is not necessary, however, that the judge 
be engaged in the conduct of a trial or that he be partici- 
pating in a judicial proceeding at the time of the defama- 
tory publication. It is necessary only that he be engaged 
in the performance of a judicial function. He may be so 
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engaged before the commencement of or after the term- 
ination of judicial proceedings or while in his judicial ca- 
pacity he is discussing with counsel for prospective liti- 
gants judicial proceedings which, while then contem- 
plated, are in fact never instituted. 

“e, Relation of statement to proceedings. It is not 
necessary that the defamatory matter be relevant or 
pertinent to any issue before the court in a judicial pro- 
ceeding. It is necessary only that it have some refer- 
ence to the judicial function which the judge is per- 
forming. * * * However, the protection is not lost by the 
mere fact that the defamatory publication is an indis- 
cretion or a display of personal antagonism on the part 
of the judge or that it is not pertinent to the subject of 
the inquiry if it is not altogether disconnected there- 
from.” 

In Bradley v. Fisher, 13 Wall. 335, 20 L. Ed. 646, the 
court said: “In other words, if (the plea) sets up that 
the order for the entry of which the suit is brought, 
was a judicial act, done by the defendant as the pre- 
siding justice of a court of general criminal jurisdiction. 
If such were the character of the act, and the jurisdiction 
of the court, the defendant cannot be subjected to re- 
sponsibility for it in a civil action, however erroneous 
the act may have been, and however injurious in its 
consequences it may have proved to the plaintiff. * * * 
The principle, therefore, which exempts judges of courts 
of superior or general authority from liability in a civil 
action for acts done by them in the exercise of their 
judicial functions, obtains in all countries where there 
is any well-ordered system of jurisprudence. It has 
been the settled doctrine of the English courts for many 
centuries, and has never been denied, that we are aware 
of, in the courts of this country. It has, as Chancellor 
Kent observes, ‘a deep root in the common law.’ * * * 
Nor can this exemption of the judges from civil liability 
be affected by the motives with which their judicial 
acts are performed. The purity of their motives can- 
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not in this way be the subject of judicial inquiry.” It is 
further said therein: “* * * judges of courts of superior 
or general jurisdiction are not liable to civil actions for 
their judicial acts, even when such acts are in excess 
of their jurisdiction, and are alleged to have been done 
maliciously or corruptly. A distinction must be here 
observed between excess of jurisdiction and the clear 
absence of all jurisdiction over the subject-matter. 
Where there is clearly no jurisdiction over the subject- 
matter any authority exercised is a usurped authority 
* * *| But where jurisdiction over the subject-matter 
is invested by law in the judge, or in the court which he 
holds, the manner and extent in which the jurisdiction 
shall be exercised are generally as much questions for 
his determination as any other questions involved in 
the case * * *.” See, also, Spalding v. Vilas, 161 U. S. 
483, 16 S. Ct. 631, 40 L. Ed. 780; Mundy v. McDonald, 
216 Mich. 444, 185 N. W. 877, 20 A. L. R. 398; Nadeau 
v. Texas Co., 104 Mont. 558, 69 P. 2d 593, 111 A. L. R. 
874; Annotations, 20 A. L. R. 407, 146 A. L. R. 913; 53 
C. J. S., Libel and Slander, § 104, p. 177. 

The judgment of the district court should be and it is 
affirmed. 

AFFIRMED. 


WILLARD RICHARDS ET AL., APPELLEES, V. VEARL McBrIDE 
ET AL., OFFICERS OF SCHOOL District No. 54, HircucocKk 


County, NEBRASKA, APPELLANTS. 
68 N. W. 2d 692 


Filed March 4, 1955. No. 33672. 


1. Schools and School Districts. One who was actually present at 
an annual meeting of a rural school district and entitled to vote 
on the designation of a schoolhouse site but who did not vote 
must, under the provisions of section 79-504, R. R. S. 1948, be 
counted as present in order to compute the requisite majority on 
that matter. ; 
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2. Equity. Laches, in its legal significance, is not mere delay. 
It must be shown in addition to delay that substantial injury 
has resulted therefrom. 

3. Schools and School Districts: Equity. One who contends that 
there are defects in the election by which a schoolhouse site 
is designated, and who desires to question the validity of the 
election in court, is required to act promptly. He may be 
barred by laches if he waits until the school district has ex- 
pended substantial sums in good faith and the rights of third 
persons have intervened in reliance on the validity of the 
election. 


Where there is no evidence of acquiescence, 
estoppel, or undue delay on the part of the person questioning 
the validity of an election to fix a schoolhouse site, equity will 
not entertain the defense of laches or estoppel in a suit to test 
the validity of such election. 


AppEAL from the district court for Hitchcock County: 
VicToR WESTERMARK, JuDGE. Affirmed. 


Charles M. Bosley, for appellants. 
Russell & Colfer, for appellees. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CarTER, J. 

Plaintiffs brought this suit to enjoin the officers of 
School District No. 54, Hitchcock County, Nebraska, 
from proceeding with the construction of an addition to 
the schoolhouse located on the northeast corner of Sec- 
tion 17 within the district. Upon a trial of the case the 
defendant officers were enjoined from proceeding with 
the construction of an addition to the schoolhouse. The 
defendants appeal. 

The facts are not in dispute. In the spring of 1954 
four rural school districts petitioned to be attached to 
School District No. 54. The merger of the four districts 
with School District No. 54 was completed on May 4, 
1954, in full compliance with applicable statutes as a 
Class I school district. A notice of a meeting of the 
electors of School District No. 54 was thereupon given, 
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the purpose of which was to select a school site for the 
merged districts. At the meeting a motion was made to 
locate the schoolhouse on the northeast corner of Sec- 
tion 17, which was the site of the District No. 54 school- 
house before the merger. It was agreed that the vote 
should be taken by secret ballot. The result of the vote 
was 43 for, 34 against, and 2 votes rejected. The chair- 
man of the meeting declared the motion carried. Wheth- 
er or not the motion carried by a sufficient percentage 
of the electors present is one of the main issues in the 
case. 

The applicable portion of the controlling statute pro- 
vides as follows: ‘The qualified voters in a school dis- 
trict of the first or second class, when lawfully assembled, 
shall have power * * * to designate a site for a school- 
house by a vote of fifty-five per cent of those present, and 
to change the same by a similar vote at any annual or 
special meeting; * * *. A schoolhouse site shall not ‘be 
changed more than once in any one school year.” § 79- 
504, R. R. S. 1943. 

It is clear that if the two persons casting the rejected 
ballots were not present within the meaning of the fore- 
going statute, the vote for the motion was in excess 
of the necessary 55 percent. If such two persons were 
present within the meaning of the statute, the motion 
did not carry by the required 55 percent. 

The evidence shows that the two persons who cast the 
rejected ballots signed their names on the ballots and 
failed to designate whether they were voting for or 
against the motion. We think the case of Cunningham 
v. Ilg, 118 Neb. 682, 226 N. W. 333, is in point and con- 
trols the result. The holding of that case is summarized 
in the syllabus as follows: “One who was actually pres- 
ent at an annual meeting of a rural school district and 
entitled to vote on a change of schoolhouse site but who 
did not vote must, under section 6275, Comp. St. 1922 
(now section 79-504, R. R. S. 1943), be counted as pres- 
ent in order to compute the requisite majority on that 


60 NEBRASKA REPORTS [ Vou. 160 
Richards v. McBride 


matter.” See, also, McLain v. Maricle, 60 Neb. 353, 
83 N. W. 85. The two electors who were present and 
cast the two rejected ballots should have been counted 
as present within the meaning of the statute. We con- 
clude that the motion fixing the site for the schoolhouse 
failed to carry by the requisite 55 percent. Consequently 
the site for the schoolhouse has not been fixed as re- 
quired by the statute. 

Appellants cite several cases which hold that in de- 
termining the ballots cast at an election, only ballots 
entitled by law to be counted are to be considered. 
But the present statute is in different language. It re- 
quires that 55 percent of the electors present must vote 
for the proposition in order to designate a site for a 
schoolhouse. An examination of the cases cited by the 
appellants shows that they are not based on statutory 
language requiring a fixed percentage of the electors 
present to carry the election. See Miller v. Mersch, 
152 Neb. 746, 42 N. W. 2d 652; Greathouse v. Dix Rural 
High School Dist., 155 Neb. 883, 54 N. W. 2d 58. It is 
the different language in the statutes being considered 
that brings about a different result. 

Appellants assert that even if this court should hold 
that the electors failed to fix the site of the schoolhouse 
by the required 55 percent of the electors present, ap- 
pellees cannot maintain this action because of laches. 
The situation with respect thereto was as follows: Im- 
mediately following the meeting of May 14, 1954, at 
which the vote on the schoolhouse site was taken, the ap- 
pellants gave notice of a meeting of the electors of the 
district to be held on May 21, 1954, to consider the trans- 
fer of funds from the general to the building fund for 
the purpose of building the addition to the schoolhouse. 
About an hour before the meeting appellee Willard 
Richards delivered to the secretary of the school district 
a request for a meeting of the electors of the district for 
the purpose of fixing the site for the schoolhouse. Ap- 
pellants never called such a meeting, although the re- 
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quest was signed by nine electors of the district and 
conformed with section 79-502, R. R. S. 1943. At the 
meeting of the electors of the district held on May 21, 
1954, a motion to transfer $12,000 from the general fund 
to the building fund was made. The motion prevailed 
with 52 electors voting “for” and no electors voting 
“against.” The evidence is that the work was delayed 
until the opinion of the Attorney General could be ob- 
tained concerning the legality of the actions that had 
been taken. On June 17, 1954, the secretary of the dis- 
trict talked with appellee Willard Richards. He told 
him that the school board was going to proceed to build 
the addition to the schoolhouse and that a well would 
probably be drilled the following week. On June 22, 
1954, all members of the school board again talked to 
appellee Willard Richards and advised him that an 
engineer had been hired, and that when the plans were 
drawn they were going to proceed to build the addition 
to the schoolhouse as directed by the electors of the dis- 
trict. They also advised him that they considered his 
request for an electors meeting illegal and that if he 
wanted to stop the school board from proceeding, it 
would take an injunction to do so. About May 22, 1954, 
the school board employed an engineer. The school 
board caused a well to be drilled and paid $598.50 there- 
for on June 16, 1954. The engineer was paid $200 for 
preparing the plans. The board contracted for the addi- 
tion to the schoolhouse in the amount of $9,996. Con- 
tracts were made for a furnace in the amount of $850 
and for a sewer and septic tank in the amount of $450. 
Other expenses were incurred in the amount of $300. 
Three acres of land were acquired for school purposes. 
The basement was staked out on July 6, 1954. The base- 
ment was thereafter partially excavated. The injunction 
stopping the work was filed on July 9, 1954. It is con- 
tended that appellees were fully informed of the work 
being done and the actions being taken by the school 
board, and that they stood by and did nothing about it. 


62 NEBRASKA REPORTS [Vou. 160 
Richards v. McBride 


This is the basis for appellants’ claim that appellees 
were guilty of such laches as to bar the bringing of the 
injunction suit. 

The term “laches” in its legal significance implies 
something more than the passage of time; it is delay that 
works to the disadvantage of another. The delay re- 
quired necessarily varies with the nature of the situa- 
tion to which it is sought to be applied. It is in the 
nature of an estoppel by conduct. One in full posses- 
sion of the facts may not ordinarily acquiesce therein 
until there has been a change in circumstances made in 
good faith and then contest the validity of the actions 
taken where success would cause substantial damage 
to the other party. It is here contended that appellees 
unduly delayed in questioning the result of the election 
called to fix the site of the schoolhouse. With respect 
to this point, the Kansas court summarized the rule in 
the syllabus in the case of Drenning v. The Board of 
Commissioners of the City of Topeka, 148 Kan. 366, 81 
P. 2d 720, 117 A. L. R. 884, as follows: “One who con- 
tends that there are defects in the election by which a 
public improvement is authorized, and who desires to 
question the election in court, should act promptly. He 
may be barred by laches if he waits until the city has 
expended substantial sums on the improvement and the 
rights of third parties have intervened, and he may be 
estopped by his conduct from being heard in a court of 
equity on his objection to the election.” 

We do not think the rule has any application to the 
present case. The election was held on May 14, 1954. 
On May 21, 1954, seven days later, the appellee Wil- 
lard Richards presented a written petition to the secre- 
tary of the school board requesting that a meeting of the 
electors of the school district be called to fix the site 
of the schoolhouse. This was notice that the election 
of May 14, 1954, was being questioned. On June 17, 
1954, the secretary of the school board talked with ap- 
pellee Willard Richards and advised him of the inten- 


Vow. 160] JANUARY TERM, 1955 63 
Richards v. McBride 


tion of the school board to go ahead with the construc- 
tion. On June 22, 1954, the three members of the school 
board called on Richards and advised him of their in- 
tention to proceed with the construction and that it 
would take court action to stop them. Richards’ re- 
sponse was that he thought an election fixing the site 
for the schoolhouse should be held. He did not ac- 
quiesce with the intention of the school board to pro- 
ceed. A letter from the Attorney General came into 
the hands of the parties at about this stage in the pro- 
ceedings in which it was stated: “Apparently, from 
the facts stated therein (the letter of inquiry) that at 
the meeting which was held on May 14, 1954, the mo- 
tion for the location of the school site did not carry by 
the vote required by statute of ‘55 per cent of those 
present.” There is no evidence in the record that 
appellee Willard Richards acquiesced with the school 
board’s plan to proceed; nor is there any evidence in 
the record that appellee Willard Richards knew that the 
well had been drilled, or an engineer employed. He 
observed that excavation was commenced on July 8, 
1954, and this suit was commenced on the following day. 

We point out that the evidence shows no acquiescence, 
estoppel, or laches on the part of Willard Richards. The 
record is void of any evidence whatsoever concerning 
any knowledge of the other appellees and, consequently, 
there could be no acquiescence, estoppel, or laches as 
to them. The good faith of the appellants, as that term 
is legally used, could well be questioned in view of 
the Attorney General’s letter which came into their 
possession. With knowledge that the Attorney General 
deemed the election fixing the schoolhouse site as a 
nullity, the school board elected to proceed. We can- 
not say, under the circumstances here recited, that ap- 
pellees acquiesced in the announced result of the -elec- 
tion or in the construction of the addition to the school 
building before that was done. There is no evidence to 
sustain an estoppel or that appellees were guilty of 
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laches. While the actions of the school board members 
were undoubtedly motivated by a desire to have the 
schoolhouse ready for use at the beginning of the next 
school term, we cannot say that they proceeded with 
the good faith demanded of one who asserts acquies- 
cence, estoppel, or laches as a defense to his illegal 
action. 

The trial court came to the same conclusion. It was 
correct in so doing. 

AFFIRMED. 
BosLaucH, J., participating on briefs. 


DonaLp SEGEBART, BY HIS GUARDIAN AND NEXT FRIEND, 


Louis SEGEBART, APPELLANT, V. ODDIE GREGORY, APPELLEE. 
69 N. W. 2d 315 


Filed March 11, 1955. No. 33626. 


1. Trial: Appeal and Error. It is not error to refuse to give a 
requested instruction containing abstract principles of law where 
no effort is made in the instruction requested to apply the rule to 
the particular evidence and issues of the case to which it is 
claimed it is applicable. 


2. It is not error to fail to instruct relative to 
the purchasing power of money. It is not a proper subject for 
an instruction. ; 

3. Error cannot be predicated upon the giving 


of an instruction substantially similar to one requested by the 
party seeking to reverse the judgment. 

4, Trial. In the framing of an instruction, it is not necessary 
that a trial court follow the exact language used by this court 
in stating a rule of law. 

5. Appeal and Error. It is a fundamental rule applicable to all 
appellate proceedings that the record of a court where a matter 
originated or was tried when properly authenticated imports 
absolute verity and cannot be contradicted, varied, or changed 
by oral testimony or any extrinsic evidence. 

6. Trial: Appeal and Error. A party is not permitted to proceed 
with the trial without objection and speculate on the outcome 
of the jury’s verdict, and, if unfavorable, contend that a mis- 
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trial should have been declared, when he did not ask for the 
same at the time. 

7. Negligence: Damages. If the jury finds the defendant in a. 
personal injury action is not chargeable with negligence an error 
relating to the subject of damages is necessarily harmless. 


APppEAL from the district court for Sheridan County: 
Ear L. Meyer, Jupce. Affirmed. 


Ernest A. Raun, Alfred D. Raun, Ronald K. Samuel- 
son, and Charles A. Fisher, for appellant. 


Stubbs & Metz and A. W. Crites, for appellee. 


Heard before Simmons, C. J., CarTeR, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Smmmons, C. J. 

This is an action to recover damages for personal in- 
juries arising out of the collision of two automobiles on 
a highway at night. We had the case here in Segebart 
v. Gregory, 156 Neb. 261, 55 N. W. 2d 678, following 
the sustaining of a motion for a directed verdict for the 
defendant. The cause was remanded for a new trial. 
The matter was tried to a jury resulting in a verdict 
and judgment for defendant. Plaintiff appeals, assign- 
ing and arguing error here in several particulars. 

_ We affirm the judgment of the trial court. 

The general factual picture is set out in our former 
opinion. In summary, a car in which plaintiff was riding 
proceeded east along a poorly maintained highway on 
a rainy, dark night, turned to avoid a chuck hole in the 
pavement, and ran into the car of the defendant, re- 
sulting in severe personal injuries to the plaintiff. 

At this trial, the evidence is positive that defendant’s 
car was not in motion and was headed west with two 
wheels off the black-top pavement on the north side of 
the road. It had been so located for several minutes. 
The black-top pavement was 20 to 22 feet wide at that 
point. The evidence is also positive that the car in which 
plaintiff was riding moved from the south half of the 
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road over into the north half and ran head-on into de- 
fendant’s car, striking defendant’s car in front, but to the 
south half thereof. The evidence as to lights on defend- 
ant’s car is in dispute. Plaintiff’s witnesses testified that 
they saw no lights. Defendant’s witnesses testified that 
the front parking lights of his car were on and operating. 

Plaintiff requested an instruction to the effect that if 
the jury found that defendant parked or operated his 
car on the paved portion of the highway without lights 
or other warning on a dark night when it was raining, 
that it would constitute gross negligence. The trial 
court refused the request. 

Plaintiff assigns and argues that.the refusal to give 
the instruction was error. 

Plaintiff relies upon the language quoted in our former 
opinion, to wit: “This court has said that it is gross 
negligence to leave an unlighted motor vehicle upon the 
highway on a dark night without warning to protect 
approaching travelers.” Segebart v. Gregory, supra. We 
were there determining whether the evidence was suffi- 
cient to present a jury question under a rule which re- 
quired that all facts be resolved in favor of the plaintiff. 
There was no conflict in the evidence at that time as 
to defendant’s lights. The evidence was that there were 
no lights on the car. Here there is a conflict in the evi- 
dence as to that question. 

The statement appears to have originated in Giles 
v. Welsh, 122 Neb. 164, 239 N. W. 813, and thereafter 
in Monasmith v. Cosden Oil Co., 124 Neb. 327, 246 N. 
W. 623, and subsequent cases dealing generally with 
what constituted gross negligence under the comparative 
negligence statute. The correct construction of the state- 
ment is suggested in Anderson v. Robbins Incubator Co., 
143 Neb. 40, 8 N. W. 2d 446, wherein we said that in the 
two cases above cited we held: “ * * * that leaving a 
truck on the highway without any flares or lights what- 
soever was sufficient to permit recovery against the 
operator thereof for gross negligence.” 
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The rule relied upon is one which relates to the com- 
parison of different acts of negligence under the com- 
parative negligence statute. That statute is not in- 
volved here. 

The trial court properly refused to give the requested 
instruction. 

Plaintiff next assigns as error the refusal of the trial 
court to give a requested instruction as follows: “You 
are instructed that a traveler on a public highway or 
roadway may ordinarily occupy and use any part of said 
highway or roadway he desires when not needed by 
another whose rights thereto are superior to his own. 
The rights of another to the superior use of a highway 
are determined by whether or not he has a legal right 
to the use thereof as he is then using it.” 

The first sentence is an abstract statement of law 
which appears in several of our opinions. The rule is 
one which has been applied here in determining the 
sufficiency of the evidence to go to the jury or to sus- 
tain a verdict. It first is so stated and used in the sylla- 
bus of Klaus v. Soloman Valley Stage Lines, 130 Neb. 
325, 264 N. W. 747. Likewise it was so used in Kuska 
v. Nichols Construction Co., 154 Neb. 580, 48 N. W. 2d 
682, again in Paxton v. Nichols, 157 Neb. 152, 59 N. W. 
2d 184, and later in Born v. Estate of Matzner, 159 
Neb. 169, 65 N. W. 2d 593. No authority is cited to 
support the second sentence. Just what was intended 
by the requested instruction and to whom and to what 
facts it was intended to apply is not clear. It is the 
rule that it is not error to refuse to give a requested 
instruction containing abstract principles of law where 
no effort is made in the instruction requested to apply 
the rule to the particular evidence and issues of the case 
to which it is claimed it is applicable. See, 53 Am. Jur., 
Trial, § 573, p. 451; 64 C. J., Trial, § 646, p. 736; 88 C. 
J. S., Trial, § 379, p. 962. 

The trial court instructed the jury as to the statutory 
provision (§ 39-746, R. R. S. 1943) as to driving on 
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the right half of the highway unless impracticable and 
except when overtaking and passing another vehicle. 

The instruction as to that matter would seem to be 
sufficient. We find no error in the refusal to give the 
tendered instruction. 

Plaintiff requested an instruction as to the elements 
to be considered in measuring the damages that plaintiff 
suffered, including “the decreased purchasing power 
of money with respect to she commodities that are in use 
by the public generally and that may reasonable (sic) 
be said to constitute the necessaries of life, * * *.” 

Error is claimed because of the refusal of the court to 
so instruct. 

We put aside consideration of the impact on the ques- 
tion of the fact that the jury denied damages in any 
amount. Juries have the right to take into consideration 
the purchasing power of money with respect to com- 
modities that are in use by the public generally and 
may reasonably be said to constitute the necessaries 
of life. Dunn v. Safeway Cabs, Inc., 156 Neb. 554, 57 
N. W. 2d 75; Dailey v. Sovereign Camp, W.O.W., 106 
Neb. 767, 184 N. W. 920; Johnson v. Schrepf, 154 Neb. 
317, 47 N. W. 2d 853. From that it does not follow that 
a court is required to instruct on that subject matter. 
The value of money is a representative one. It is fixed by 
the value of the thing or things for which it can be ex- 
changed. Whether that value has depreciated or ap- 
preciated with reference to some other period is not 
material. The value of money, i.e. its purchasing power, 
is elemental within the knowledge and experience of 
men generally. It is one of the facts of life which jurors 
are presumed to know. It is not error for failure to 
instruct relative to the purchasing power of money. It 
is not a proper subject for an instruction. Rebholz v. 
Wettengel, 211 Wis. 285, 248 N. W. 109. 

The court instructed the jury that the owner or oper- 
ator of a motor vehicle was not liable to a guest passen- 
ger unless the driver was under the influence of intoxi- 
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cating liquor or was guilty of gross negligence, and that 
plaintiff was a guest of Sandoz. There was evidence of 
the presence of beer in the Sandoz car, although the 
drinking of intoxicants was denied by all the occupants 
appearing as plaintiff’s witnesses. This instruction re- 
lates to the nonliability of Sandoz to the plaintiff. The 
plaintiff requested an instruction containing the element 
of Sandoz’ nonliability because of the guest statute. 
The materiality of the instruction is not demonstrated. 
Prejudice to the plaintiff does not appear. If error, it 
was one invited by the plaintiff. The rule is: “Error 
cannot be predicated upon the giving of an instruction 
substantially similar to one requested by the party seek- 
ing to reverse the judgment.” Jonasen v. Kennedy, 
39 Neb. 313, 58 N. W. 122. See, also, Mullally v. Haslam, 
106 Neb. 860, 184 N. W. 910; Tighe v. Interstate Transit 
Lines, 127 Neb. 633, 256 N. W. 319; Fonda v. North- 
western Public Service Co., 138 Neb. 262, 292 N. W. 712. 
Sandoz was the driver of the car in which plaintiff 
was riding. In the decision of the case on its first ap- 
pearance here, we held: “* * * if there was evidence 
that the defendant was guilty of negligence which caused 
the collision or if he was guilty of negligence which com- 
bined with negligence of Sandoz proximately contributed 
thereto then the court erred in not submitting the case to 
ajury.” The syllabus states the rule as follows: “Where 
a plaintiff is free from negligence or contributory negli- 
gence and two or more parties are guilty of negligence 
in the operation of automobiles causing or proximately 
contributing to an accident and injury and damage to 
the plaintiff, and one being the host of the plaintiff and 
being free from liability because of the guest statute 
and the other or others not, the one or ones not being 
host may be held liable for the entire damage.” Sege- 
bart v. Gregory, supra. Defendant assigns error in that 
the court did not instruct as set out in the previous 
opinion. , 
In the framing of an instruction, it is not necessary that 
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a trial court follow the exact language used by this 
court in stating a rule of law. A material variance 
is not claimed. We do not see error there. 

The trial court instructed the jury as to the defend- 
ant’s answer and set out seven alleged acts of negli- 
gence of Sandoz, together with the statement that de- 
fendant claimed that the negligence of Sandoz was the 
proximate and sole cause of the collision. Plaintiff as- 
signs this as error, contending here that the instruction 
should have been limited to a statement that defendant 
had denied generally. Whether or not the negligence 
of Sandoz, if any, was the sole proximate cause of the 
collision was an issue. The court properly instructed 
on the claimed negligence of Sandoz. As above stated, 
the court specifically told the jury that the negligence 
of Sandoz, if any, could not be imputed to the plaintiff. 
Contributory negligence of plaintiff, if any, was not 
submitted to the jury. We find no error in the 
instruction. 

Plaintiff next assigns error contending that the trial 
court submitted an instruction involving a special find- 
ing “after the jury had arrived at a verdict,” and that in 
doing so the judge “must have told the jury something 
- about this special finding” orally in violation of section 
25-1115, R. R. S. 1943. 

The first difficulty with this contention is that it 
finds no support in the transcript. 

The transcript contains instructions given by the court, 
18 in number, and each signed “Given:” by the trial 
judge in accord with the provisions of section 25-1113, 
R. R. S. 1943. 

Following the 18 signed instructions, appears this: 
“Instruction No. — If you find for the defendant you 
will also answer the following Question: Do you find 
from the evidence that at the time of the accident the 
defendant had his parking lights burning? You will in- 
dicate by an X after the answer which represents your 
findings. Yes X No.” 
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That is followed by a filing date which is the only one 
on all of the instructions. Section 25-1114, R. R. S. 1943, 
requires that instructions be filed before being read to 
the jury. — 

The journal entry signed by the trial court recites 
that the cause was submitted to the jury on “instructions 
of the Court”; that the jury retired, and on the same 
day returned into court their verdict in writing, find- 
ing for the defendant; and that the verdict was received 
and ordered filed ‘all of which is done instanter.” No 
mention is made of the special finding in the journal 
entry. Plaintiff did not attempt to have this record 
changed so as to reflect the facts as he claims them 
to be. 

The plaintiff relies on statements made by the trial 
court in a memorandum on the motion for a new trial 
in which the trial court recites that when the jury re- 
ported with a verdict, and before it was received, he 
submitted the interrogatory, and that the jury retired 
and returned with the verdict and answer to the ques- 
tion. These statements were made over 13 months after 
the events recorded in the journal as certified here. The 
plaintiff then is attempting to impeach the certified rec- 
ord of the proceedings, made at the time, by statements 
made by the court later. The statements are not in 
complete accord with the fact contention now advanced 
by the plaintiff. In any event the ruleis: “It is a funda- 
mental rule applicable to all appellate proceedings that 
the record of a court where a matter originated or was 
tried when properly authenticated imports absolute ver- 
ity and cannot be contradicted, varied, or changed by 
oral testimony or any extrinsic evidence.” In re Estate 
of Bednar, 151 Neb. 242, 37 N. W. 2d 195. 

The assignment is not sustained. 

The plaintiff, conceding that the trial court instructed 
that the negligence of Sandoz would not be imputed to 
the plaintiff, complains that it was not given in a sepa- 
rate instruction and was given only once. It appears 
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in an instruction of two sentences and where it was 
directly pertinent. We know of no rule, and are cited 
none, that requires that such an instruction be given 
separately and more than once. 

The plaintiff next complains that the trial court did 
not, on its own motion, instruct as to the rules of the 
road involved in sections 39-757, 39-778, and 39-780, R. 
R. S. 1943. These sections relate to parking under par- 
ticular conditions, and to particular requirements as to 
lights, We find nothing in the pleadings nor evidence 
that required the court to instruct as to those matters. 
The trial court did instruct as to the provisions of sec- 
tion 39-7,112, R. R. S. 1943, insofar as it relates to the 
issues and evidence present here as to parking and lights. 
The sufficiency of the instruction is not challenged here. 

The plaintiff complains that there is a conflict be- 
tween the instruction which dealt with the subject of 
proximate cause, whether the negligence of defendant 
alone or the combined negligence of defendant and 
Sandoz, and instructions dealing with the duty of a 
driver of a motor vehicle. Sandoz was the driver of 
one of the cars involved in this accident. Whether 
or not his negligence was the sole proximate cause was 
an issue. We find no conflict in the instruction. Con- 
trary to plaintiff’s contentions, these instructions do not 
impute Sandoz’ negligence to the plaintiff. Contrary to 
plaintiff’s contention, it was the court’s duty to instruct 
as to the duties of Sandoz. The instructions relate not 
to imputed negligence but to the question of the negli- 
gence of Sandoz, if any, as “a” or “the” proximate cause. 
This disposes of plaintiff’s contention that the trial court 
erred in giving defendant’s requested instructions going 
to the duties of a driver. 

A witness for the defendant was asked who, of the 
parties involved, were at the hospital after this accident. 
.She named three, including Sandoz, and then volunteered 
“T know it was Sandoz, he came up and told what com- 
pany he was insured by and gave it to the nurse.” The 
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plaintiff promptly moved to strike. The court ruled: 
“It must be stricken and completely ignored by the jury.” 
Plaintiff contends that the trial court erred in not de- 
claring a mistrial. 

It will be seen that the trial court ruled entirely as 
requested by the plaintiff and the court on its own mo- 
‘tion directed that the statement be completely ignored 
by the jury. It does not appear that plaintiff objected 
in any wise to that disposition of the question, but rather 
accepted it and proceeded with the trial. 

Paraphrasing what we said in Triplett v. Lundeen, 132 
Neb. 434, 272 N. W. 307, if plaintiff was not satisfied 
that the jury would give him a fair trial, he had the 
opportunity of asking for a mistrial, but elected to pro- 
ceed and take the chances of a favorable verdict. As 
we said in Long v. Crystal Refrigerator Co., 134 Neb. 44, 
277 N. W. 830, it was incumbent upon plaintiff to make 
such objection and motion at that time. We there held 
that: “A party is not permitted to proceed with the 
trial without objection and speculate on the outcome 
of the jury’s verdict, and, if unfavorable, contend that 
a mistrial should have been declared, when he did not 
_ ask for the same at the time.” See, also, Millslagle v. 
State, 1388 Neb. 778, 295 N. W. 394; Dunn v. Omaha & 
C. B. St. Ry. Co., 139 Neb. 765, 298 N. W. 741; In re Es- 
tate of House, 145 Neb. 670, 17 N. W. 2d 883. 

Plaintiff’s final assignment of error arises as a result 
of this situation. Medical and hospital bills were stipu- 
lated as to amount. On direct and cross-examination, 
plaintiff testified that he received $250 to apply on these 
bills. The source of the payment is not disclosed. The 
trial court in its instructions limited the recovery, if 
any, for those items to the sum of $180.75. The plain- 
tiff tells us that this is the difference between the total 
of the stipulated expenses and the $250. Here as else- 
where in his brief, plaintiff has not complied with rule 
8a 2(6) of the Supreme Court of the State of Nebraska, . 
which is: “The statement of facts shall be made in 
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narrative form and shall consist of the substance of so 
much of the record, with appropriate reference, as is 
necessary to present the case.” 

We are unable to reconcile the figures, which we find 
on independent research, with those which plaintiff 
uses. So far as is required here, we accept plaintiff’s 
figures. It is to be remembered that the jury’s verdict 
was for the defendant. Without determining the error, 
if any, we follow the established rule which is: “If the 
jury finds the defendant in a personal injury action is 
not chargeable with negligence an error relating to the 
subject of damages is necessarily harmless.” Perrine 
v. Hokser, 158 Neb. 190, 62 N. W. 2d 677. 

Having found no prejudicial error in the assignments 
argued here, the judgment of the trial court is affirmed. 

AFFIRMED. 


BILLIE COWAN, APPELLANT, V. LEw1s H. COWAN, APPELLEE. 
69 N.W. 2d 300 


Filed March 11, 1955. No. 33631. 


1. Divorce. Condonation may be applied to acts of cruelty, but 
it stands upon a somewhat different basis than cohabitation 
after knowledge of adultery, for cruelty as a ground of divorce 
is a continuing course of conduct which grievously wounds the 
mental feelings and destroys the peace of mind so that it nulli- 
fies the legitimate ends of matrimony. The effort to endure 
unkind treatment as long as possible is commendable, but the 
repetition of the same cruel and harsh conduct, showing a 
resumption of the former course of conduct, thereby revokes 
condonation, and the original cause of divorce is revived. 

In awarding the custody of minor children, the court 
is to consider the best interests of the child, with due regard 
for the superior rights of fit, proper, and suitable parents. 
Children of tender age are usually awarded to the mother unless 
it is shown that she is unsuitable or unfit to have such custody, 

‘or through some peculiar circumstance is unable to furnish a 
proper home. 

The amount of alimony to be granted a wife is not to 

be determined alone from the property possessed by the hus- 
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band. Many other factors enter into the determination such as 
the husband’s age, health, earning capacity, future prospects, 
and social standing. 


APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. Perry, JuDcE. Reversed and remanded 
with directions. 


Heaton & Heaton, for appellant. 
Neighbors & Danielson, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostauau, JJ. 


Summons, C. J. 

This is an action for divorce brought by the plain- 
tiff wife on the grounds of cruelty, including repeated 
physical abuse. Defendant resisted plaintiff’s petition 
and by cross-petition sought a divorce on the grounds 
of cruelty, including physical abuse, abandonment, and 
failure to properly maintain the home. 

Trial was had resulting in a denial of a divorce on 
the petition of the plaintiff, the granting of a divorce 
on the cross-petition of defendant, the award of custody 
of children to the defendant, and an award of alimony. 

Plaintiff appeals, asserting error in denying the di- 
vorce on her petition and in granting it on defendant’s 
petition, in awarding the custody of the children to the 
defendant, and in granting insufficient alimony. 

Defendant controverts those assignments of error and 
by cross-appeal alleges error in that the decree does 
not award permanent and exclusive custody of the 
children to him, and contending that the permanent 
alimony awarded is excessive, 

We reverse the judgment of the trial court and re- 
mand with directions. 

The cause is here for trial de novo on the record. 

The parties hereto met in May of 1948, and were 
married July 18, 1948. Plaintiff was at that time a 
high school graduate, an experienced secretary, and 
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was 24 years of age. Defendant was at that time a 
physician and surgeon, 31 years of age. He completed 
some of his training after the marriage. A girl and a 
boy were born to the union within 2 years after the 
marriage. 

During the period involved, the parties lived at Bay- 
ard in Morrill County, at Pueblo, Colorado, and later 
at Scottsbluff, where the defendant practiced his pro- 
fession and homes were maintained. 

The trial was a long and contentious one. The record 
is littered with testimony as to trivial and inconse- 
quential matters. There is much evidence on both 
sides that does not meet the requirements of section 
42-335, R. R. S. 19438, as to corroboration. 

There is conflicting evidence as to quality of lan- 
guage used by the plaintiff to which we will refer later 
herein. 

There is evidence on both sides as to conditions in 
the home as to cleanliness and uncleanliness, neatness 
and lack of neatness, efficiency in use of time and lack 
of it, and orderliness in the doing of work and lack 
of it. Some of the witnesses give details, others 
content themselves with conclusions. This may be 
explained in part by a lack of a common standard by 
which the witnesses judged the situations to which they 
referred. There was an apparent conflict between the 
meticulous standards of cleanliness, neatness, and or- 
derliness of the physician and surgeon with those of a 
housewife largely doing all of the home work, caring 
for two babies in the diaper stage, and attempting to 
meet the social requirements of a wife of a professional 
man. 

There is evidence as to neglect of feeding habits, 
clothing, and cleanliness of the children. It is noted 
that all the evidence found in the record shows they 
are normally healthy children. 

There is evidence of the use of intoxicants socially by 
both parties and the results that followed. 
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There is evidence of suspicions of the plaintiff di- 
rected at the defendant because of his presence on oc- 
casion in eating places and elsewhere with ladies with 
whom he worked professionally. The unfavorable in- 
ferences which plaintiff drew from these occurrences 
disappeared with the evidence which was produced 
at the trial. 

There is evidence of an indiscretion of the plaintiff 
at a dinner dance in November 1951, which caused the 
defendant to leave the party and go home alone, and 
required the plaintiff to be taken home by others at the 
dinner party. The unfavorable inferences which de- 
fendant drew from that occurrence likewise disappear 
in the light of the evidence received. The facts of that 
matter were readily available to the defendant at that 
time and since. Nevertheless the parties agree that 
thereafter sexual relations between them ceased. De- 
fendant rejected plaintiff’s desires to renew that rela- 
tionship. Defendant produced evidence that he sought 
a solution of the difficulties of the parties, and yet it 
appears that he was unwilling to renew that relationship 
with the element of forgiving and forgetting that it 
would have involved. 

It is noted that many of the matters about which de- 
fendant complains arose in the home under living and 
working conditions which he provided; or occurred at 
times and places where defendant escorted plaintiff, 
among people with whom he caused her to associate, 
and under contributing factors in which he shared. 

We pass a detailed discussion of these matters be- 
cause of evidence of physical cruelty of the defendant 
applied to the person of the plaintiff which, as to two 
events, is amply corroborated by witnesses for both 
parties and largely admitted by the defendant. 

The first of these batteries occurred about November 
1950. The initial cause seems to have been the physical 
method used by plaintiff in disciplining one of the chil- 
dren. The result was a beating of the plaintiff by the 
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defendant. Only the extent of the battery is in dis- 
pute. Defendant explains this by the statement that 
he “inhibited” the plaintiff, later explaining that he 
meant by that term the use of physical means to make 
her treat the child in a different fashion; that he threat- 
ened to “impede her physically” so that she would not 
touch the child again; that “I would use physical means 
to make her leave” the child alone; that “I would pro- 
tect that child from physical violence inflicted by his 
mother”; and protect it from “onslaughts” and keep her 
away from the child. 

The other battery occurred the evening before Thanks- 
giving 1952. An argument started over what should be 
purchased for a Christmas present for defendant’s office 
nurse. Defendant says he objected to disciplinary 
methods used by the plaintiff at mealtime with the boy. 
Defendant interfered. Defendant asserts plaintiff hit 
him over the head with a skillet containing food. Plain- 
tiff says she hit him with a plate after he choked her. 
Defendant received head wounds. Defendant adminis- 
tered a battery to the plaintiff resulting in black eyes, 
and other visible bruises. It was a brutal beating. 
The next day defendant insisted that plaintiff bake a 
pie and attend a Thanksgiving dinner given by profes- 
sional associates and their families. She did so, with 
her bruises visible for all to see. The same evening 
they attended a card party with his professional as- 
sociates. 

Thereafter, following family discussions, on December 
8, 1952, plaintiff took the children and went to her 
father’s home in Georgia. Plaintiff says she went to 
spend the Christmas Holidays. Defendant says she 
left, stating that she would never return. However it 
is noted in a letter which defendant wrote to plaintiff 
in Georgia, defendant says “We were both in complete 
and full agreement that any separation should be at 
least two or three months in duration.” In any event 
defendant furnished the means for her to go and took 
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plaintiff and the children to the train when they left. 

While plaintiff and the children were absent, de- 
fendant, on contract, purchased and moved the home 
into a commodious country house. He did not advise 
plaintiff of that fact. 

On March 28, 1953, plaintiff and the children, unin- 
vited and unannounced, returned to Scottsbluff. De- 
fendant accepted the children and gave them a home in 
the new residence. He denied the plaintiff admission 
to the home. This action then followed. 

In Wetenkamp v. Wetenkamp, 140 Neb. 392, 299 N. W. 
491, we held: “Condonation may be applied to acts of 
cruelty, but it stands upon a somewhat different basis 
than cohabitation after knowledge of adultery, for cruelty: 
as a ground of divorce is a continuing course of conduct 
which grievously wounds the mental feelings and de- 
stroys the peace of mind so that it nullifies the legitimate 
ends of matrimony. The effort to endure unkind treat- 
ment as long as possible is commendable, but the repeti- 
tion of the same cruel and harsh conduct, showing a re- 
sumption of the former course of conduct, thereby re- 
vokes condonation, and the original cause of divorce is 
revived.” This was approved in Hodges v. Hodges, 154 
Neb. 178, 47 N. W. 2d 361. 

This physical abuse and cruelty by the defendant of 
the plaintiff transcends and outweighs the other alleged 
acts of the parties. It justifies an award of a divorce 
to plaintiff rather than to the defendant. The trial 
court erred in denying a divorce to the plaintiff. 

The judgment of the trial court is reversed as to that 
question and the cause remanded with directions to enter 
a decree granting a divorce to the plaintiff and denying 
it to the defendant. 

The next question is that of the custody of the two 
children. 

Plaintiff alleged that she was a fit, proper, and suit- 
able person to have the care, custody, and control of the 
two children. This was put in issue by defendant’s gen- 
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eral denial. Although praying for permanent and ex- 
clusive custody of the children, defendant in his cross- 
petition made no allegations as to his own fitness to have 
the care, custody, and control of the children. 

The trial court found generally for the defendant and 
against the plaintiff. The court further found that it 
would be for the best interests of the children if defend- 
ant were granted their custody and that the defendant 
is a fit and proper person to have their custody. There 
was no finding that plaintiff was not a fit and proper 
person to have their custody, save such as is involved 
in the general finding for defendant. However, any in- 
ferences against the plaintiff from that general finding 
are negatived by the fact that the trial court awarded 
plaintiff custody of the children on Saturdays from 9 
a.m. to 7 p. m. and during the month of June of each 
year. 

The statutory provision as to custody is: ‘Upon pro- 
nouncing a sentence or decree of nullity of a marriage 
and also upon decreeing a divorce, whether from the 
bonds of matrimony or from bed and board, the court 
may make such further decree as it shall deem just and 
proper concerning the care, custody, and maintenance 
of the minor children of the parties, and may deter- 
mine with which of the parents the children or any of 
them shall remain.” § 42-311, R. R. S. 1943. 

The power granted by section 42-311, R. R. S. 1943, 
is subject to the continuing power of the court over 
that subject matter as set out in section 42-312, R. R. S. 
1943. 

The rule is that in awarding the custody of minor chil- 
dren, the court is to consider the best interests of the 
child, with due regard for the superior rights of fit, 
proper, and suitable parents. Children of tender age 
are usually awarded to the mother unless it is shown 
that she is unsuitable or unfit to have such custody, or 
through some peculiar circumstance is unable to furnish 
a proper home. See, Bath v. Bath, 150 Neb. 591, 35 N. 
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W. 2d 509; Hodges v. Hodges, supra; Campbell v. Camp- 
bell, 156 Neb. 155, 55 N. W. 2d 347; Killip v. Killip, 156 
Neb. 573, 57 N. W. 2d 147; Wakefield v. Wakefield, 157 
Neb. 611, 61 N. W. 2d 208. In Lichtenberg v. Lichten- 
berg, 154 Neb. 278, 47 N. W. 2d 575, we held: “The 
care, custody, and control of a child of tender years is 
almost uniformly awarded to the mother if she is a fit 
and suitable person to have its custody.” 

A reason for the rule awarding the custody of young 
children to the mother is well illustrated by the situa- 
tion shown in this case from the routine established 
after the defendant secured custody of the children and 
prior to the trial. — 

Defendant is a busy practitioner of his profession. He 
is up early in the morning. After a breakfast with the 
children, he is away from the home; he may or may not 
be home for the noon meal; and he is home for the eve- 
ning meal and quite often again absent in the early eve- 
ning on professional duties. He is with the children on 
Sunday mornings, takes them to Sunday School, and 
spends time with them on that day. He is an outdoor 
man and spends time hunting with adult companions. 
The meals are prepared by a housekeeper. She super- 
vises the children, their clothes, their play, recreation, 
and rest periods, and, if need be, corrects their conduct 
and exercises discipline. Although this decree places the 
legal care, custody, and control in the defendant, sub- 
ject to plaintiff’s custody as above set out, the fact re- 
mains that the actual care, custody, and control, hour by’ 
hour and day by day, is largely in the housekeeper 
selected by defendant. In the less than 9-month period 
between the separation and the trial, there were two 
different salaried housekeepers in the home caring for 
these children. The result is that the children are denied 
the loving care and affection of a mother that our rule 
contemplates shall be preserved for them if it may prop- 
erly be done. 

There is evidence here that plaintiff is “high strung” 
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and emotionally unstable. It is argued that because of 
that she is not fit to care for the children. It appears 
by defendant’s witnesses that the children are normal 
youngsters with the exception that the girl evidenced 
shyness when with adults with whom she was not well 
acquainted. We take it that that is not an unusual char- 
acteristic for a child. 

There is credible evidence that on one occasion in 
midyear 1952 the plaintiff attempted suicide. That 
event, as well as most of the other emotionally disturbed 
events, occurred when there was dissention between the 
plaintiff and the defendant and the home was being 
pushed apart. A considerate understanding of the fac- 
tual situation concurring with those events should be had. 

There is credible evidence that plaintiff at times 
used improper language in the presence of the children 
and others, and that the children had used similar lan- 
guage on occasion. However, defendant’s witness, a 
doctor, testified that when plaintiff “had a few drinks” 
her inhibitions disappeared and that plaintiff’s use of 
questionable language usually occurred during the time 
that she had been drinking intoxicants. There is also evi- 
dence of the defendant’s witness that on occasion when 
defendant told plaintiff to cease drinking that she did 
so. It is to be noted that substantially all the times 
when these matters occurred, plaintiff had been drink- 
ing intoxicants either with the defendant alone or with 
the defendant and others with whom he caused her to 
associate. 

There is little evidence of emotional disturbance in the 
months that intervened between the separation and the 
trial. For aught that appears in the record, plaintiff 
lived an exemplary life after she was relieved of the 
stress and the association of living with the defendant. 
It affirmatively appears that plaintiff on Wednesday 
evenings and Sundays, since the separation, has attended 
religious services at the church of her choice. There is 
also evidence during the stay in Georgia in 1952-1953 
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that plaintiff and the children attended Sunday School 
and plaintiff taught a Sunday School class and sang 
in the choir. - 

Defendant relies on our decision in Swanson v. Swan- 
son, 137 Neb. 699, 290 N. W. 908. It is obvious that the 
factual situation there and here is in some respects com- 
parable. There are also differences. There it was de- 
termined that the defendant was entitled to the divorce. 
Here it is determined that the plaintiff is entitled to a 
divorce. There two of the children were much older 
than the children involved here. There the emotional 
instability of the plaintiff appears to have been some- 
what permanent and much greater in degree than here. 
There the emotional instability did not improve with 
medical treatment; here that instability disappeared in 
large part when the contributing factors were removed. 
There the unfavorable “attitude” of the mother was be- 
ginning to show in the lives of the children.. Here such 
a conclusion is not justified. There is evidence as to the 
use of language by the children on two or three occa- 
sions comparable to some shown to have been used by 
the plaintiff. No other source of the language appears. 
In the light of the record hereinbefore summarized, 
we do not deem that fact a sufficient reason to deny 
the mother of the care and custody of these children. 
Problems of child custody are always difficult. Each 
case must be decided on its own facts and circumstances 
and the weighing and balancing of conflicting factors. 
The ideal solution is seldom found. We do not. con- 
sider the Swanson case controlling here. 

We conclude that the care, custody, and control of 
these children should be awarded to the plaintiff in 
accord with the rule hereinbefore stated. The judg- 
ment of the trial court as to that question is reversed 
and remanded with directions to enter a decree award- 
ing the custody of the children to the plaintiff with 
rights of visitation and custody in the defendant com- 
parable to those awarded the plaintiff by the trial court. 
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In determining times of visitation and temporary custody 
of the defendant, due regard should be given to the time 
and times available to the defendant because of his 
professional duties. If the parties cannot agree on that 
matter, the trial court should take evidence and de- 
termine it. The decree in respect to custody is to be 
subject, of course, to the continuing revisory power of the 
court. 

We come next to the question of child support and 
alimony. 

The evidence shows that defendant is paying a house- 
keeper $150 a month and furnishing food and quarters 
to her and a minor son. The housekeeper’s duties are 
in a large part connected with the children. In addition 
to the above amount, defendant has been furnishing 
food, clothing, etc. for the children. Defendant has set 
the standard of living he desires for his children. His 
income, referred to later herein, appears to justify it. 
Accordingly, we find there should be awarded to the 
plaintiff the sum of $150 a month for the support of 
the two children of the parties, payable monthly, said 
payments to continue until the children reach legal age, 
marry, or are no longer in the legal custody of the plain- 
tiff. The trial court is directed to make such an award 
to the plaintiff. This award is subject, of course, to 
the power of the court to revise or alter the same as 
provided by section 42-312, R. R. S. 1943. 

The trial court awarded all property, real and per- 
sonal, to the defendant, including all household furnish- 
ings, equipment, and personal belongings. As to that 
the decree is to be modified so as to award to the plain- 
tiff a suitable amount of household furnishings, including 
furniture, rugs, electrical appliances, and other proper 
items to enable her to establish a suitable home for the 
care and custody of the children. The personal effects 
of the children, including clothing, playthings, etc. are 
likewise to be awarded to the plaintiff. If the parties 
cannot agree on these matters, then the court should take 
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evidence and make an award requiring delivery of such 
properties to the plaintiff. 

The trial court awarded plaintiff permanent alimony 
in the sum of $15,000 payable at the rate of $150 a month. 

Plaintiff here asserts that the award is too little, while 
defendant by cross-appeal asserts it is too much. 

The amount and value of the property is generally 
stated but the parties disagree as to what the record 
shows as to total value. 

This much is clear. When the parties were married, 
neither had anything of material wealth save an auto- 
mobile owned by the defendant. They acquired from 
defendant’s professional earnings a quite adequate 
amount of household goods. Defendant has his guns, 
his dogs, and his boat for recreational purposes. In 
addition, the defendant has a substantial investment 
in professional equipment. There is reference to some 
savings and life insurance. In addition, there is a 
substantial equity in the home purchased at a price 
of $21,000. It becomes important to point out that all 
of the property was accumulated during the marriage 
relationship. 

We find no basis for establishing a relationship be- 
tween the values of property enumerated and the ali- 
mony award made by the court. 

The parties stipulated that for the year 1950 defend- 
ant’s gross income was $9,610.16 with a net subject to 
income tax of $1,755.68, and a net after income tax pay- 
ment of $1,688.68. For 1951, the gross was $8,475, the 
net subject to income tax was $3,265.91, and a net after 
income tax payment of $2,909.91. For 1952, the gross was 
$22,931.90, the net subject to income tax was $12,882.02, 
and a net after income tax payment of $10,580.24. There 
is also a stipulated net income of $11,506.24 for the first 
111% months of 1953. 

It is obvious that any substantial award of child sup- 
port and alimony must be paid in large part from fu- 
ture earnings of the defendant. 
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We were presented with a similar situation in Prosser 
v. Prosser, 156 Neb. 629, 57 N. W. 2d 173. There the 
wife was awarded substantial parts of the accumulated 
property. Here the wife was awarded no part of such 
property. There the wife by her earnings had contrib- 
uted materially to the education and established earning 
capacity of the husband. Here the wife contributed 
nothing in dollars but did contribute her work and serv- 
ices in maintaining the home and raising the children 
during the period of quite limited income of the defend- 
ant and during the period of his internship and ad- 
vanced professional training in Colorado after the mar- 
riage. There, as here, after the husband had secured his 
education and established a substantial income in the 
work for which he was trained, the wife was put aside. 
There, as here, the wife had a right to expect that in the 
years to come she would share in the benefits derived 
from the training and ability which she helped to bring 
about. There, as here, that sharing is denied. There we 
stated this rule which we follow here: ‘The amount of 
alimony to be granted a wife is not to be determined 
alone from the property possessed by the husband. 
Many other factors enter into the determination such as 
the husband’s age, health, earning capacity, future pros- 
pects, and social standing.” 

Weighing these things in the light of the contribution 
and conduct of the parties during the marriage, we con- 
clude that the award of permanent alimony should be 
$28,800 instead of the $15,000 fixed by the trial court, 
payable at the rate of $150 a month in the time and 
manner fixed in the decree, delinquent payments, if 
any, to bear interest at the legal rate. The decree to be 
entered here on remand shall so provide. 

An award of $750 to be taxed as costs is made as 
attorneys’ fees to the plaintiff, to be in addition to at- 
torneys’ fees and allowances heretofore granted. All 
costs here and in the trial court are taxed to the 
defendant. 
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The judgment of the trial court is reversed and the 
cause is remanded with directions to enter a decree in 
accord with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Lota WELSTEAD, APPELLANT, V. JIM RYAN CONSTRUCTION 


Co., A CORPORATION, ET AL., APPELLEES. 
69 N. W. 2d 308 


Filed March 11, 1955. No. 33641, 


1. Negligence: Trial. When evidence with relation to negligence 
is conflicting or such that minds may reasonably reach different 
conclusions therefrom with regard to its existence, the issue 
should be submitted to the jury for its determination. 

2. Trial: Appeal and Error. In determining the sufficiency of 
evidence to sustain a verdict it must be considered most favor- 
ably to the successful party, any controverted fact resolved in 
his favor, and he must have the benefit of inferences reasonably 
deducible from it. 


The verdict of a jury, based on conflicting 
evidence, will not be disturbed unless clearly wrong. 

4. Appeal and Errer. Errors assigned but not discussed will not 
ordinarily be considered by this court. 

5. Damages. Damages for permanent injuries cannot be based up- 
on mere speculation, probability, or uncertainty, but must be 
based upon competent evidence that permanent damages, clearly 
shown, are reasonably certain as a proximate result of the 
injury. 

6. Evidence. Life tables of expectancy may be properly received 
in evidence only when there is competent evidence that the 
claimed injuries are permanent. 

7. Trial: Appeal and Error. The trial court has the duty to in- 

struct the jury on issues presented by the pleadings and evi- 

dence, whether requested to do so or not, and a failure so to do 
constitutes prejudicial error. 

It is error to submit issues upon which there 
is no evidence to sustain an affirmative finding. 

9. Negligence: Trial. Where it is claimed that the conduct of 
others not parties to the suit was the sole proximate cause of an 
accident, such defense is not an affirmative plea in avoidance 
of plaintiff’s cause of action, and imposes no burden of proof 
upon defendant with relation thereto, but is one entirely con- 


88 NEBRASKA REPORTS [Vo. 160 


Welstead v. Ryan Construction Co. 


sistent with and provable under the general issue. However, 
some place in the instructions the jury should be advised that 
if it should find the sole proximate cause of the accident in which 
plaintiff was injured was the negligence of others, then its 
verdict should be for defendant, 

10. Negligence. When separate and independent acts of negligence 
by different persons combine to produce a single injury, each 
participant is liable for the resulting damages, though one of 
them alone would not have caused the result. 


APPEAL from the district court for Douglas County: 
JAMES M. FirzGERaLD, Judge. Reversed and remanded. 


Webb, Kelley, Green & Byam, for appellant. 
Fraser, Connolly, Crofoot & Wenstrand, for appellees. 


Heard before Smuvmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


CHAPPELL, J. 

Plaintiff Lola Welstead brought this action against 
defendants Jim Ryan Construction Co., a corporation, 
and James G. Ryan, seeking to recover damages for 
personal injuries allegedly caused by a collision of motor 
vehicles which occurred at about 9:15 a. m. on August 
10, 1951, near the intersection of Forty-ninth and Dodge 
Streets in Omaha. Upon trial to a jury, it returned a ver- 
dict for defendants, and judgment was rendered there- 
on. Plaintiff's motion for new trial was overruled and 
she appealed, assigning in substance that: (1) The ver- 
dict and judgment were not sustained by the evidence; 
(2) the trial court erred in the admission and exclusion 
of certain evidence; and (3) the trial court erred in the 
giving and failing to give appropriate required in- 
structions. We sustain the last assignment. 

The following is admitted by the pleadings and evi- 
dence, to wit: At time of accident plaintiff was a 
guest passenger riding in the front seat of a 1946 Ford 
two-door sedan owned and driven by her husband. It 
will be designated as the Welstead car. Also at time of 
accident defendant James G. Ryan owned a 1950 GMC 
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three-quarter-ton truck driven with his consent by an 
employee of defendant Jim Ryan Construction Co., also 
owned and operated by defendant James G. Ryan. Such 
company will be designated as defendant corporation. 
Defendant James G. Ryan will be designated as. de- 
‘fendant Ryan, and his truck will be designated as de- 
fendants’ truck. Dodge Street is a four-lane street ex- 
tending east and west to and from Omaha. It is inter- 
sected by Forty-ninth Street. Plaintiff's driver ap- 
proached the intersection from the west while driving 
about 20 miles an hour in the outside or south lane of 
Dodge Street. The red traffic signal light at Forty- 
ninth Street appeared and he stopped his car about 
half a car length behind the last of several others 
waiting for the signal to change. His brakes were 
on and his car was in low gear with the clutch de- 
‘pressed. 

Also there is evidence in the record from which it 
could: be reasonably concluded as follows: That a 1948 
Chevrolet car hereinafter called the Kemmy car, driven 
by a Mrs. J. F. Kemmy, had previously followed the 
Welstead car 15 or 20 feet to the rear thereof, and 
stopped from 3 to 5 feet behind it. At that time the 
only eastbound traffic was all in the south or outside 
lane, and the rest of the street, including a passing 
- lane on the left and also a parking lane on the right, 
was clear for eastbound traffic. Nevertheless, while 
the Welstead car and the Kemmy car were stopped as 
aforesaid, the Ryan truck, while operated in high gear, 
crashed into the rear of the Kemmy car, knocking it 
forward with force and violence into the rear of the 
Welstead car, which caused plaintiffs injuries. 

On the other hand, there is evidence from which it 
could be reasonably concluded as follows: That plain- 
tiffs driver stopped his car suddenly behind several 
cars ahead of it, without making any hand and arm 
signal that he intended to do so. Also that defendant’s 
‘employeé was driving defendant’s truck about 15 miles 
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an hour one-half car length behind the Kemmy car, 
when it stopped quickly or suddenly right in front of 
him, and his front bumper collided lightly with the rear 
bumper of the Kemmy car after there had been a col- 
lision between the Kemmy car and the Welstead car. 

Evidence with regard to damages sustained by the 
respective vehicles was substantially as follows: That 
the transmission gears and the trunk lid, bumper, bum- 
per brackets, and gravel guards on the rear of the 
Welstead car were damaged. That the windshield of 
the Kemmy car was shattered on the right side where 
Mrs. Kemmy’s little boy struck it with his head. Also, 
the center grille and “T” bar on the grille, at the front 
of the Kemmy car, were damaged and had to be re- 
placed. The grille had been punctured by a trailer 
hitch on the rear of the Welstead car. The damage to 
the rear of the Kemmy car was a dent in the taller 
center bumper guard, which after the accident was 
left askew. The damage to the front of defendants’ 
truck was a dent in its bumper. However, such dam- 
age was claimed by defendants to have been caused by 
a prior accident. 

It is elementary that when evidence with relation to 
negligence is conflicting or such that minds may reason- 
ably reach different conclusions therefrom with regard 
to its existence, the issue should be submitted to the 
jury for its determination. Further, as held in Bolio 
v. Scholting, 152 Neb. 588, 41 N. W. 2d 913: “In de- 
termining the sufficiency of evidence to sustain a ver- 
- dict it must be considered most favorably to the success- 
ful party, any controverted fact resolved in his favor, 
and he must have the benefit of inference reasonably 
deducible from it. 

“The verdict of a jury, based on conflicting evidence, 
will not be disturbed unless clearly wrong.” 

In the light of such rules and the evidence heretofore 
set forth, we conclude that the issues of negligence were 
questions for the jury and that the verdict of the jury 
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was supported by competent evidence. Therefore, the 
first assignment has no merit. 

Plaintiff contended that the trial court erred prejudi- 
cially in excluding most of her medical testimony that 
plaintiff's injuries were caused by the accident. In that 
regard, plaintiff’s physician testified that she had a lum- 
bosacral sprain. When asked whether in his opinion such 
disability was the result of the accident involved, plain- 
tiff’s physician answered: “I most certainly think so.” 
Thus, if any error were theretofore committed, it was 
cured by the answer thus given. Plaintiff’s contention 
has no merit. 

One of plaintiffs contentions specifically assigned 
that the court erred in permitting defendants’ employee 
to speculate that there was a collision between the Wel- 
stead car and the Kemmy car before his truck collided 
with it. That alleged error was not argued in plaintifi’s 
brief and will not be further considered here because this 
court has consistently held that: “Errors assigned but 
not discussed will not ordinarily be considered by this 
court.” Umberger v. Sankey, 151 Neb. 488, 38 N. W. 
2d 21. 

Plaintiff argued that the court erred in excluding 
evidence that her injuries were permanent, and erred 
in excluding the life tables of expectancy offered by 
her. However, instruction No. 1, which summarized 
the allegations of plaintiff’s petition, did recite her age 
and alleged expectancy. Further, when plaintiff’s physi- 
cian was asked whether plaintiff would require further 
medical attention, he answered in part: “Medically, as 
far as we are concerned the duration is too indefinite 
to know. I don’t think any doctor would put a time. 
limit on these things. It is one of those things that is 
hard to prognose, because they are such aggravating 
things.” He was then asked whether plaintiff’s injur- 
ies and disability were permanent, whereupon objection 
thereto was sustained upon the ground that it had al- 
ready been asked and answered. We conclude that such 
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ruling was correct, because the applicable and controlling 
rule is that: “Damages for permanent injuries cannot 
be based upon mere speculation, probability, or uncer- 
tainty, but must be based upon competent evidence 
that permanent damages, clearly shown, are reasonably 
certain as a proximate result of the injury.” Borcherding 
v. Eklund, 156 Neb. 196, 55 N. W. 2d 643. See, also, 
Schwarting v. Ogram, 123 Neb. 76, 242 N. W. 273, 81 
A. L. R. 769. Further, life tables of expectancy may 
be properly received in evidence only when there is 
competent evidence that the claimed injuries are perma- 
nent. Lyons v. Joseph, 124 Neb. 442, 246 N. W. 859. 
Plaintiff's contention has no merit. 

In Thurow v. Schaeffer, 151 Neb. 651, 38 N. W. 2d 
732, this court held: “The trial court has the duty to 
instruct the jury on issues presented by the pleadings 
and evidence, whether requested to do so or not, and a 
failure so to do constitutes prejudicial error.” In that 
regard, plaintiff argued that the trial court failed to 
properly instruct upon the question of deviation from 
the course of his employment by defendants’ employee, 
which was alleged as a defense. Instruction No. 2 sub- 
mitted such pleaded defense to the jury as an issue, and 
second instruction No. 6 submitted that issue to the 
jury by an abstract statement of a rule of law which had 
no application to the evidence adduced. 

In Dafoe v. Grantski, 143 Neb. 344, 9 N. W. 2d 488, 
this court held: “Where, in driving an automobile, the 
deviation by a servant from the direct route to a destina- 
tion is slight and not unusual the court may, as a matter 
of law, determine that the servant was still executing 
his master’s business; where the deviation is very 
marked and unusual, the court may determine, as a 
matter of law, that the servant was not on the master’s 
business; cases falling between these extremes will be 
regarded as involving a question of fact, to be left to the 
jury.” 

’ This record discloses that defendant Ryan instructed 


Vor. 160] JANUARY TERM, 1955 . ' 93 


Welstead v. Ryan Construction Co. 


defendants’ driver to go from defendant corporation’s 
yard at Sixty-fifth and Sprague Streets to Twenty-sec- 
ond and L Streets in South Omaha to pick up a harrow 
and deliver same to one of their other construction jobs 
at Eighty-sixth and Pacific Streets. He was on such 
mission at the time of the accident. There is no evi- 
dence that defendant Ryan ever instructed defendants’ 
driver in so doing “to drive said automobile truck south 
from Ames Avenue on 72nd Street to ‘L’ Street, and 
then east to 22nd Street,” as alleged in defendants’ 
amended answer and submitted to the jury by instruc- 
tions Nos. 2 and 6, as a pleaded issue supported by evi- 
dence. The evidence simply was that.defendants’ driver 
could have gone south on Seventy-second Street, cross- 
ing Dodge to L Street, thence east to Twenty-second 
Street, or he could have taken equally direct routes to 
the same destination by turning east on Dodge Street 
at Seventy-second or Fiftieth Streets, as he did, thence 
east across Forty-ninth Street, where the accident oc- 
curred, to either Forty-second or Twenty-fourth Streets, 
and turned south on either of such streets to L, thence 
east to Twenty-second Street. Under such circum- 
stances, the mere fact that defendants’ driver said he 
intended to or did subsequently drive on down beyond 
Forty-ninth Street to the police station to dispose of a 
traffic ticket would not change the situation. 

In Styskal v. Brickey, 158 Neb. 208, 62 N. W. 2d 854, 
this court held: “It is error to submit issues upon which © 
there is no evidence to sustain an affirmative finding.” 
In that opinion we said: “‘ “This court has often pointed 
out that it is error to submit issues upon which there is 
no evidence to sustain an affirmative finding. It is the 
duty of trial courts to determine the issues upon which 
there is competent evidence and submit them, and them 
only, to the jury. The submission of issues upon which 
the evidence is insufficient to sustain an affirmative 
finding is generally very prejudicial and invariably re- 
sults in a second trial.” (Johnson v. Anoka-Butte Lum- 


94 NEBRASKA REPORTS [Vou. 160 


Welstead v. Ryan Construction Co. 


ber Co., 141 Neb. 851, 5 N. W. 2d 114.)’ Simcho v. 
Omaha & C. B. St. Ry. Co., 150 Neb. 634, 35 N. W. 2d 
501.” 

As we view it, there was no evidence to sustain any 
issue of deviation as pleaded by defendants and sub- 
mitted by the court. That question was a matter of law 
for the court. The issue of deviation should not have 
been submitted to the jury as an issue for its determina- 
tion, and such action was erroneous. — 

Plaintiff argued that instruction No. 2, which sum- 
marized the allegations of defendants’ answer, was also. 
prejudicially erroneous because it in effect factually 
told the jury that the Kemmy car collided with the 
Welstead car before defendants’ truck arrived at the 
scene. An examination of the instruction discloses that. 
its language could not be so construed upon any logical 
theory. The contention has no merit. 

The trial court, in instruction No. 5 and first instruc- 
tion No. 6, defined preponderance of evidence, negli- 
gence, ordinary care, and proximate cause. The only 
other instruction given with relation to negligence of 
the parties was No. 4, which plaintiff argued was prej- 
udicially erroneous in several particulars. We sustain 
such contention. 

In that regard, plaintiff’s petition alleged in sub- 
stance that defendants’ driver was guilty of negligence 
in failing to keep a proper lookout and in failing to have 
defendants’ truck under proper control; that as a direct 
and proximate result of such alleged negligence, the 
accident occurred; and that plaintiff sustained personal 
injuries. It should be noted that the trial court gave 
no instruction whatever defining the duty of drivers of 
motor vehicles to keep a proper lookout or to have 
their vehicles under reasonable control. 

In their answer, defendants denied generally and ex- 
pressly denied that their driver was guilty of any neg- 
ligence which in any way proximately caused or con-- 
tributed to cause the accident and plaintiff’s injuries. 
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They further alleged that the collision between the 
Welstead and Kemmy cars occurred prior to the arrival 
of their truck, and if plaintiff sustained any injuries 
they were caused by that collision without any negli- 
gence of any kind by defendants’ driver. Plaintiff's 
reply denied generally. 

In the light of the foregoing, defendants attempted to 
establish by evidence that plaintiffs driver made an 
abrupt stop without giving any hand signal of his in- 
tention to stop behind the other several cars ahead of 
him; that the Kemmy car stopped quickly or suddenly, 
crashing into the rear of the Welstead car; and that 
thereafter defendants’ driver only lightly struck the 
rear of the Kemmy car. The effect thereof was to claim 
that negligence of the drivers of the Welstead or Kemmy 
cars or both of them was the sole proximate cause of 
the accident and that no negligence of defendants’ driver 
proximately caused or contributed to the accident and 
plaintiff’s injuries. 

In that connection, contrary to defendants’ contention, 
we have held that such a defense was one entirely con- 
sistent with and provable under the general issue. As 
held in Styskal v. Brickey, supra: ‘Where it is claimed ~ 
that the conduct of another, not a party to the suit, was 
the sole proximate cause of the accident such defense 
is not an affirmative plea in avoidance of plaintiff’s 
cause of action and imposes no burden of proof upon 
defendant with relation thereto but is one entirely con- 
sistent with and provable under the general issue. How- 
ever, some place in the instructions the jury should be 
advised that if it should find the sole proximate cause 
of the accident in which plaintiff was injured was the 
negligence of the other then its verdict should be for 
the defendant.” 

We have also held that: “When separate and in- 
dependent acts of negligence by different persons com- 
bine to produce a single injury, each participant is liable 
for the resulting damages, though one of them alone 
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would not have caused the result.” Umberger v. Sankey, 
supra. 

In the light of the foregoing situation we have ex- 
amined instruction No. 4. It told the jury in substance 
that before plaintiff could recover from defendanis, the 
burden was upon her to prove by a preponderance of 
the evidence: (1) That defendants’ driver was guilty 
of negligence in the operation of defendants’ truck, with- 
out adding thereto the words “in one or more particu- 
lars as alleged by plaintiff’; (However, such erroneous 
omission was favorable to plaintiff.) (2) that his neg- 
ligence was the proximate cause of the collision between 
the Welstead and the Kemmy cars; (3) that the collision 
of defendants’ truck with the Kemmy car was the proxi- 
mate cause of the Kemmy car colliding with the car in 
which plaintiff was riding; and (4) that plaintiff’s in- 
juries were caused by the collision between the car in 
which she was riding and the Kemmy car. The in- 
struction then said: ‘“If you find that plaintiff has 
proved by a preponderance of the evidence that the 
defendants’ driver was guilty of negligence in the opera- 
tion of defendants’ truck, and that the negligence of 
defendants’ driver caused the collision and injury to 
plaintiff, then your verdict will be in favor of the plain- 
tiff in whatever sum you may find she has been dam- 
aged, but if plaintiff has failed to prove any one of the 
features stated above, then your verdict will be in favor 
of the defendants.” (Italics supplied.) 

As we view it, the effect of such instruction was to 
clearly tell the jury that plaintiff could not recover un- 
less she proved by a preponderance of the evidence that 
negligence of defendants’ driver was the sole proximate 
cause of the accident and plaintiff’s injuries. Thus, the 
instruction was prejudicially erroneous. It placed too 
great a burden upon plaintiff, because in order to re- 
cover under the pleadings and evidence, any negligence 
of her driver was not imputed to her and she was only 
required to prove by a preponderance of evidence that 
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defendants’ driver was negligent in some manner as 
alleged, and that such negligence was a proximate cause 
of the accident and plaintiff's injuries. 

In Danielsen v. Eickhoff, 159 Neb. 374, 66 N. W. 2d 
913, this court recently said: “The question of whether 
or not the drivers of the two cars were negligent, or 
which of them was negligent, if either, and whether that 
negligence was ‘a’ or ‘the’ proximate cause of the acci- 
dent, were questions put in issue by the pleadings and 
evidence. 

“The issue of the proximate cause was a direct and 
possibly a controlling issue. * * * 

“Under the issues as made here as to proximate 
cause, it is sufficient to ‘sustain a verdict for plaintiffs 
that the negligence of the defendants be a proximate 
cause, but to sustain a verdict for the defendants, avoid- 
ing the negligence of the defendants, if any, the negli- 
gence of the driver of the Wiltsie car must be found to 
be the proximate cause.” Substitute the Welstead or 
Kemmy cars or both of them for the Wiltsie car and we 
have a parallel situation in the case at bar. 

For reasons heretofore stated, the judgment of the 
trial court should be and hereby is reversed and the 
cause is remanded for further proceedings in conformity 
with this opinion. 

REVERSED AND REMANDED. 


WiitiaM R. MILLER, APPELLANT, v. JOHN W. AITKEN ET 


AL., APPELLEES. 
69 N. W. 2d 290 


Filed March 11, 1955. No. 33671. 


1. Trial: Judgments. In order to obtain a summary judgment the 
movant must show, first, that there is no genuine issue as to any 
material fact in the case, and second, that he is entitled to a 
judgment as a matter of law. 

In considering such motion the court should 
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consider the evidence in the light most favorable to the party 

against whom it is directed. 

: Summary judgment is effective and serves a 
separate useful purpose only when it can be used to pierce the 
allegations of the pleadings and show conclusively that the 
controlling facts are otherwise than as alleged. 

4. Negligence: Trial. Where the undisputed facts conclusively 
establish in an action for negligence that plaintiff was guilty 
of contributory negligence more than slight when compared 
with the negligence of the defendant as a matter of law, a mo- 
tion for summary judgment for the defendant may properly be 
sustained. 


AppEaL from the district court for Johnson County: 
VirnciL FALLoon, JuDGE. Affirmed. 


Sackett, Brewster & Sackett and Robert S. Finn, for 
appellant. 


Jean B. Cain and Raymond B. Morrissey, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAucu, JJ. 


CARTER, J. 

This is an action for personal injuries and property 
damage sustained by the plaintiff resulting from the 
alleged negligence of defendants, arising out of an auto- 
mobile accident. A motion by the defendants for a sum- 
mary judgment was sustained by the trial court and the 
plaintiff appeals. 

The evidence in support of the motion consists of the 
deposition of the plaintiff and an affidavit of the defend- 
ant John W. Aitken with a photograph of each of the 
two automobiles involved taken after the accident. 

Plaintiffs petition alleged that he was driving north 
on a graded dirt road about 1 mile east and 5 miles south 
of Sterling, Nebraska, on September 2, 1953, at or about 
6:30 p. m. It alleged that plaintiff approached the in- 
tersection from the south in a careful and prudent man- 
ner, and at a reasonable speed which did not exceed 25 
to 30 miles per hour. Defendant John W. Aitken ap- 
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proached the intersection from the east and it is alleged 
that he negligently drove his automobile into the inter- 
section while it was lawfully occupied by plaintiff’s car, 
causing the personal injuries and property damage here 
complained of. It is alleged also that trees, bushes, and 
weeds obscured the vision of plaintiff to the east and 
that of the defendant John Aitken to the south. It is 
alleged further that plaintiff slowed his automobile down 
to 20 or 25 miles per hour, and after looking to the east 
and west he proceeded into the intersection where he 
was hit by defendants’ car being carelessly, negligently, 
and unlawfully driven at a dangerous rate of speed in 
excess of 60 miles per hour. The petition alleges that 
defendant John W. Aitken failed to keep a proper look- 
out, that he drove at excessive speed, that he failed to 
yield the right-of-way, that he failed to apply his brakes, 
and that he failed to drive at such a rate of speed as to 
avoid hitting plaintiff’s car in the intersection. 

Defendant John W. Aitken alleges in his answer that 
as he approached from the east he had the right-of-way, 
that he was traveling on the right-hand side of the road, 
and that plaintiff carelessly and recklessly drove his 
automobile into the intersection and struck the car driven 
by the defendant John W. Aitken. 

Plaintiff alleges in his reply that defendants’ car did 
not enter the intersection prior to the time plaintiff's 
car proceeded into it and reasserts the negligence of 
the defendant John W. Aitken as the proximate cause 
of the accident. 

Defendants thereafter took the deposition of the plain- 
tiff and, on the basis of the evidence contained therein, 
moved for a summary judgment. Defendants also of- 
fered the affidavit of John W. Aitken to which was at- 
tached two photographs. One was a picture of plaintiff’s 
car showing that it was damaged at the front. The other 
picture shows that defendants’ car was hit in the area 
of the left rear wheel. 

The uncontradicted evidence offered in support of the 
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motion for a summary judgment is as follows: The plain- 
tiff says in his deposition that he approached the inter- 
section from the south at a speed of 35 or 40 miles per 
hour. He slowed down for the intersection, to a speed 
of about 30 miles per hour. He had traveled the road 
many times and knew the intersection was dangerous. 
His vision to the east was obscured by trees, a hedge, 
and growing weeds. He could not see anyone approach- 
ing from his right until he was north of the south line of 
the intersection. He says that his view from the right 
was absolutely obscured. He states that he looked both 
east and west, but that he saw no car approaching from 
the east because of the trees, hedge, and growing weeds. 
He gave no signal as he entered the intersection and 
specifically states that he did not sound his horn. He 
did not apply his brakes because he did not have time. 
He did not see the Aitken car until he was across the cen- 
ter of the intersection. The collision occurred in the 
northeast quadrant of the intersection. It is not dis- 
puted that the front of plaintiff’s car struck the left rear 
wheel of the Aitken car as shown by the pictures re- 
ceived in evidence. The day was clear and the roads 
dry. The intersection was level. Neither road was 
favored over the other. Plaintiff says he did not see the 
Aitken car until just before the impact. He does not 
know the speed of the Aitken car. It was upon this 
evidence that the trial court sustained defendants’ mo- 
tion for a summary judgment. 

A motion for a summary judgment is authorized by 
section 25-1332, R. S. Supp., 1953. In order to obtain a 
summary judgment movant must show, first, that there 
is no genuine issue as to any material fact in the case, 
and second, that he is entitled to a judgment as a matter 
of law. The second provision is met if movant would be 
entitled to a directed verdict on the basis of the undis- 
puted facts if the case were being tried to a jury. In 
considering the motion the court should view the evi- 
dence in the light most favorable to the party against 
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whom it is directed. This means that a summary judg- 
ment will be granted where the allegations of the plead- 
ings have been pierced by the movant and the resist- 
ance to the motion fails to show that a genuine issue of 
fact exists. It should be granted when it is made abun- 
dantly clear that a formal trial could serve no useful 
purpose and could only result in a judgment as a matter 
of law. It is not the purpose of the rule, and it must 
not be so construed, to deprive a litigant of a formal 
trial where there is a genuine issue of fact to be de- 
termined. The motion for a summary judgment is not 
a substitute for a motion to dismiss, a demurrer, or a 
judgment on the pleadings. It is only where a situation 
exists that the terms of the statute imply and entitle 
the movant to judgment as a matter of law that it may 
be used to avoid an unnecessary trial. The cases sus- 
taining the foregoing statements have been collected 
in Healy v. Metropolitan Utilities Dist., 158 Neb. 151, 
62 N. W. 2d 543. 

The deposition of the plaintiff and the affidavit of the 
defendant John W. Aitken stand undisputed in this 
proceeding. If the evidence shows that plaintiff was 
guilty of contributory negligence more than slight, as a 
matter of law, there is no genuine issue of fact to be 
tried. A conclusive finding to that effect completely 
disposes of plaintiff’s right to a judgment as a matter 
of law. 

We think that the plaintiff as a matter of law, under 
his own statement of the facts as contained in his depo- 
sition, is not entitled to a judgment in his favor. It is 
clear that plaintiff knew the involved intersection was a 
hazardous one. His vision to the right was completely 
blocked, but nevertheless he proceeded into the inter- 
section without regard to possible traffic coming from the 
east. He gave no warning and failed to see the Aitken 
car until just before he struck it. There is no evidence 
in the record of negligence on the part of the driver of 
the Aitken car. According to the record before us the 
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plaintiff drove into the intersection without looking for 
traffic from the east at a place where he could see. 
He was taking dangerous chances in disregard for his 
own safety which, as a matter of law, amount to more 
than slight negligence when compared with the negli- 
gence of the defendants. See Roby v. Auker, 151 Neb. 
421, 37 N. W. 2d 799. 

When a driver of an automobile enters an intersection 
of two highways he is obligated to look for approaching 
cars and to see those within that radius which denote 
the limit of danger. Evans v. Messick, 158 Neb. 485, 
63 N. W. 2d 491. Looking at a point from which one can- 
not see such approaching vehicles is not a compliance 
with this rule, and constitutes negligence more than 
slight as a matter of law. It amounts to a disregard for 
one’s own Safety that will not ordinarily permit a re- 
covery. This is particularly true where one fails to look 
to his right for vehicles approaching at approximately 
the same time, the right-of-way in such instances being in 
the one approaching from the right. 

The plaintiff did not offer counter-affidavits or other 
form of evidence to refute the evidence tendered in sup- 
port of the motion. The evidence of the defendants in 
support of the motion stands uncontradicted. Whether 
or not such evidence requires a judgment for the de- 
fendants presents a question of law for the court. The 
trial court found that the undisputed evidence shows 
as a matter of law that plaintiff was guilty of negligence 
more than slight when compared with the negligence of 
the defendants as shown by the record. The trial court 
was correct in so holding. 

AFFIRMED. 
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ALVIN BEHRENS, APPELLANT, V. ROBERT GOTTULA, APPELLEE. 
69 N. W. 2d 384 


Filed March 11, 1955. No. 33677. 


1. Trial A motion for a directed verdict or its equivalent must 
be treated as an admission of the truth of all material and rele- 
vant evidence submitted on behalf of the party against whom 
the motion is directed, and such party is entitled to have every 
controverted fact resolved in his favor and have the benefit 
of every inference that can reasonably be deduced from the 
evidence. 

2. Negligence: Trial. Where a petition charges specific grounds 
of negligence as a basis for recovery, and also contains a general 
allegation of negligence on the part of the defendant in causing 
the damage, and where no motion for a more specific statement 
is filed, it is competent under the general allegation of negli- 
gence to offer evidence of any fact which contributed to the 
injury. 

3. Fires: Negligence. It is sufficient if all the facts and cir- 
cumstances in evidence fairly warrant the conclusion that the 
fire did not originate from some other cause, and the origin of 
a fire has generally been held sufficiently established by infer- 
ences drawn from circumstantial evidence. 

4. Trial. In a jury case where different minds may draw differ- 
ent conclusions or inferences from the adduced evidence, or if 
there is a conflict in the evidence, the matter at issue must be 
submitted to the jury. 


AppeaL from the district court for Gage County: 
CLoyDE B. ELuis, JupceE. Reversed and remanded. 


John E. Mekota, for appellant. 
Sackett, Brewster & Sackett, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


MESSMORE, J. 

The plaintiff, Alvin Behrens, brought this action at 
law in the district court for Gage County against de- 
fendant, Robert Gottula, to recover damages for de- 
struction of the plaintiff's property by fire alleged to 
have been caused by the defendant’s negligent opera- 
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tion of a defective motor while shelling corn for the 
plaintiff. At the conclusion of all of the evidence offered 
by the plaintiff, the defendant moved the court for a 
directed verdict or, in the alternative, that the jury be 
dismissed and the court render judgment in favor of 
the defendant. The court dismissed the jury and ren- 
dered judgment in favor of the defendant. The plaintiff 
filed a motion for new trial. From the overruling of 
this motion, the plaintiff perfected appeal to this court. 

For convenience we will hereafter refer to the parties 
as they were designated in the district court. 

The plaintiff’s petition alleged in substance that on 
October 22, 1952, the plaintiff employed the defendant 
to shell corn for the plaintiff. On the same day the 
defendant drove his truck onto the farm occupied by 
the plaintiff in Gage County. The defendant used the 
motor of his truck as motive power for a corn sheller 
mounted thereon. The truck had a cracked manifold 
and an exhaust pipe which was broken off about 3 
feet from the motor, which facts were known to the 
defendant. The plaintiff further alleged that the de- 
fendant negligently carried insufficient water in the 
radiator of the truck, causing the same to heat unduly 
and emit sparks from the cracked manifold and from 
the exhaust pipe; and that notwithstanding that the 
defendant was aware of the defective and dangerous 
condition of the motor, he negligently operated the 
same on the premises causing corn husks and plaintiff's 
personal property to catch fire from the unduly heated 
motor and the sparks emanating from the exhaust pipe 
and the manifold. The fire burned personal property 
belonging to the plaintiff for which loss he prayed 
damages. 

The defendant’s answer was a general denial of the 
allegations set forth in the plaintiff's petition; specifi- 
cally denied that the defendant operated the motor of 
the truck or the corn sheller attached thereto in any 
careless or negligent manner whatever; further spe- 
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cifically denied that the operation of the truck, its 
motor, or the corn sheller attached thereto in any way 
caused or contributed to causing the fire complained of 
in the plaintiffs petition; and alleged that if the plain- 
tiff sustained any loss or damage as alleged in his 
petition the same resulted from causes and conditions 
independent of any act or omission on the part of the 
defendant. Defendant prayed that the plaintiff’s cause 
of action be dismissed. 

Before setting forth the evidence, we deem the fol- 
lowing to be pertinent: A motion for a directed ver- 
dict or its equivalent must be treated as an admission 
of the truth of all material and relevant evidence sub- 
mitted on behalf of the party against whom the mo- 
tion is directed, and such party is entitled to have every 
controverted fact resolved in his favor and have the 
benefit of every inference that can reasonably be de- 
duced from the evidence. See Peake v. Omaha Cold 
Storage Co., 158 Neb. 676, 64 N. W. 2d 470. 

The defendant, called as a witness for the plaintiff, 
testified that he owned a 1939 International truck with 
a corn sheller mounted on the truck and used the motor 
of the truck to operate the corn sheller. The manifold 
was attached to the motor on the right side, and the 
exhaust pipe came out of the manifold about 7 feet 4 
inches where it turned up. The exhaust pipe was dis- 
connected and had been disconnected for about a year. 
There was a crack about 214 inches long running around 
the middle of the manifold, and this crack was less than 
¥% of an inch wide and was barely noticeable. It was 
not possible to see through this crack. 

The brother of the plaintiff testified that he examined 
the manifold on the truck about a week after the fire 
and saw a crack in it approximately a quarter of an 
inch wide which ran crosswise, and was just to the 
rear of the center of the exhaust manifold. 

A general repair mechanic of tractors and trucks 
testified that a muffler on a truck or a motor vehicle 


106 NEBRASKA REPORTS [Vou. 160 
Behrens v. Gottula 


serves many purposes; and that it is used to muffle the 
sound, to create a vacuum to draw the burned gases 
out, and to cool the gases before they go out into the 
open air. As to the effect of escaping gases if the muf- 
fler was disconnected as in the instant case and the 
gases were permitted to escape without going through 
the muffler, he testified that without hitting the muffler 
the burning gases would be exposed. In other words, 
it would be more like a torch at the end of the ex- 
haust pipe. This would not be visible in the daytime, 
but would be visible at night. He further. testified 
that he was familiar with the 1939 International truck 
upon which there is a manifold. As to the manifold, 
he testified that it is a housing or a funnel to funnel 
the burning gases from the motor through the pipe out 
into the open air. He was asked: “Q. Assuming in 
the manifold on this 1939 International motor truck 
you had a crack extending around the manifold in 
about the center or a little to the rear of the center, 
a crack about a quarter of an inch wide, do you know 
what effect that would have on the escaping gases? 
A. Well, it would probably, sparks would come out of 
that crack. @. What kind of sparks? A. They are 
red hot carbon.” 

The wife of the plaintiff testified that the corn shell- 
ing started about 1:30 p. m., and about a quarter to 
4 p. m,, she took a lunch out to the men. The house 
was 150 feet northeast of the corncrib, and the barn 
was straight south of the corncrib. The garage was 
north of the barn. The corn sheller was between the 
corncrib and the barn, headed south. When she took 
the lunch out the men assembled, and the defendant 
was the last to come for the lunch. The men had taken 
their sandwiches and she was pouring coffee when 
she looked up and saw a fire underneath the cab of 
the truck. The truck was burning, as were corn 
husks under the truck. The motor of the truck had 
been shut off a minute or two before she noticed the 
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fire. When she noticed the fire, she said to the de- 
fendant: “Bob, your truck is afire.” She testified 
that they tried to put the fire out, and endeavored to 
get the truck moved out first. She left to telephone 
for the fire department. When she returned, the barn, 
garage, chicken house, hay, and corn were on fire. 

The defendant testified that the water in the radia- 
tor was not low at the time of the fire. After the fire 
the water was low because the radiator hose had a 
hole burned in it. When they moved the truck the right 
front tire was on fire. 

The plaintiff testified that he was a tenant on a farm 
located northeast of Adams. He located the buildings on 
the farm in close proximity to the place where the 
shelling operation was being carried on which was be- 
tween the corncrib and the barn. He further testified 
that on October 22, 1952, the defendant, employed. by 
him, was carrying on the corn-shelling operation. The 
plaintiff and Clink Shoemaker, who came with the de-. 
fendant, were in the corncrib. There was a hole in the 
corncrib into which the defendant placed the feeder of 
the sheller. Corn was fed into the feeder by shovel. The 
feeder had a drag chain which dragged the corn into the 
sheller, then from the sheller the shelled corn was put 
into a steel bin through a pipe. He further testified that 
his father and John Brinkman were also there, and that 
Brinkman left prior to the fire. There is evidence 
that while some of the men smoked, there was no smok- 
ing by any of the men prior to or at the time of the 
fire. It was a nice, bright, sunshiny, and clear day, 
and there had been no rain for some time. The wind was 
blowing a little from the southwest. It was not what 
is called a “stiff” wind. The blower on the corn sheller 
was directed to the west but not against the wind. 
When this witness noticed the fire he was 15 feet from 
the truck on the west side of the corncrib with his 
lunch, and all of the men were pretty close together. 
When he first noticed the fire, husks were burning 
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underneath the cab of the truck. He had no occasion 
to look to see how many husks were under the truck. 
He did not notice anything unusual about the operation 
of the sheller. He supposed the truck motor was shut 
off. The motor was not running at that time. He did 
not know who turned the motor of the truck off. He 
also saw smoke coming from underneath the hood of 
the truck, and he noticed after they pulled the truck 
away that the tire on the right front side had caught 
fire. At that time the defendant poured water onto 
the motor. The hood of the truck was up. This witness 
then described the loss occasioned by the fire. 

The plaintiff assigns as error that the trial court erred 
in sustaining a motion for a directed verdict or in the 
alternative to dismiss the plaintiff's cause of action, and 
in rendering judgment in favor of the defendant and 
against the plaintiff. 

The defendant relies on the case of Ellis v. Union P. 
R. R. Co., 148 Neb. 515, 27 N. W. 2d 921, and other cases 
claiming that it is well settled that a plaintiff is only 
entitled to recover, in an action for damages predicated 
on negligence, by proof of one or more of the specific 
acts of negligence alleged in his complaint, and that a 
failure to make such proof will defeat his right of ac- 
tion, no matter what other acts of negligence are disclosed 
by the evidence. 

In the instant case, as we view the plaintiffs petition, 
we deem the following to be applicable. In Pulliam 
v. Miller, 108 Neb. 442, 187 N. W. 925, it is said: “Where 
a petition charges specific grounds of negligence as a 
basis for recovery, and also contains a general allega- 
tion of negligence on the part of the defendant in causing 
the damage, and where no motion for a more specific 
statement is filed, it is competent under the general al- 
legation of negligence to offer evidence of any fact 
which contributed to the injury.” See, also, Omaha & 
R. V. Ry. Co. v. Wright, 49 Neb. 456, 68 N. W. 618; 
Omaha & R. V. Ry. Co. v. Crow, 54 Neb. 747, 74 N. W. 
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1066, 69 Am. S. R. 741; Union P. Ry. Co. v. Vincent, 58 
Neb. 171, 78 N. W. 457; Chicago, R. I. & P. Ry. Co. v. 
O’Donnell, 72 Neb. 900, 101 N. W. 1009. 

No motion was made to make the petition more defi- 
nite and certain, and a general allegation of negligence 
must be held sufficient. Union P. Ry. Co. v. Vincent, 
supra. 

A general averment of negligence is sufficient unless 
attacked by motion, and an issue framed by a traverse 
of such averment may be proved by evidence of any 
act within the general averment. See Omaha & R. V. 
Ry. Co. v. Crow, supra. 

We conclude that the contention of the defendant 
cannot be sustained. 

Negligence in starting a fire and the origin of the 
fire may be proved by circumstantial evidence. In 
Kearney County v. Chicago, B. & Q. Ry. Co., 76 Neb. 
861, 108 N. W. 131, it was held, in an action for damages 
for negligently setting out a fire, the origin of the fire 
may be proved by circumstantial evidence. See, also, 
Union P. Ry. Co. v. Keller, 36 Neb. 189, 54 N. W. 420; 
Friederich v. Klise, 95 Neb. 244, 145 N. W. 353. 

In Finkelston v. Chicago, M. & St. P. Ry. Co., 94 Wis. 
270, 68 N. W. 1005, the court said that obviously it was 
no objection that the origin of the fire was not estab- 
lished by direct evidence, and if such an occurrence was 
within reason, then it was a question for the jury to say 
whether the fire was so caused or not. 

It is sufficient if all the facts and circumstances in 
evidence fairly warrant the conclusion that the fire did 
not originate from some other cause, and the origin of 
a fire has generally been held sufficiently established by 
inferences drawn from circumstantial evidence. See 
22 Am. Jur., Fires, § 87, p. 653. 

In the instant case there is no other theory offered by 
the defendant as to how the fire started. No other 
fire was known to be near the place where the corn- 
shelling operation was being carried on. We think there 
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were sufficient facts proved to carry the case to the jury 
both on the defendant’s knowledge of the defective con- 
dition of his motor and truck, and also his negligence 
in the operation thereof. In this connection, the follow- 
ing is applicable. 

In a jury case where different minds may draw dif- 
ferent conclusions or inferences from the adduced evi- 
dence, or if there is a conflict in the evidence, the matter 
at issue must be submitted to the jury. See, Clouse 
v. St. Paul Fire & Marine Ins. Co., 152 Neb. 230, 40 N. 
W. 2d 820, 15 A. L. R. 2d 1008; Snyder v. Farmers Irr. 
Dist., 157 Neb. 771, 61 N. W. 2d 557. 

-For the reasons given herein, the judgment of the 
trial court is reversed and the cause remanded for a 
new trial. 

REVERSED AND REMANDED. 


TerRY Bros. & MEVES, A PARTNERSHIP, APPELLEE, V. 
NATIONAL AUTO INSURANCE COMPANY, A CORPORATION, 
APPELLEE, GIBREAL AUTO SALES, INC., A CORPORATION, 


INTERVENER-APPELLANT. 
69 N. W. 2d 361 


Filed March 18, 1955. No. 33644. 


1. Automobiles. A certificate of title of a motor vehicle is gen- 
erally conclusive evidence in this state of the ownership of the 
vehicle. 

2. Sales. An innocent purchaser is one who buys property for a 
present valuable consideration without knowledge sufficient to 
charge him in law with notice of any infirmity in the title of 
the seller. 

3. Estoppel. The general rule is that where one of two innocent 
persons must, suffer by the acts of a third, he whose conduct, 
act, or omission enabled such third person to occasion the loss 
must sustain it if the other party acted in good faith, without 
knowledge of the facts, and altered his position to his detriment. 

4. Trial: Appeal and Error. In a law action findings of fact made 
by the court have the same force and effect as the verdict of 
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a jury, and if there is competent evidence to support them, such 
findings will not be disturbed on appeal. 


APppEAL from the district court for Lancaster County: 
Joun L. Potx, Jupce. Affirmed. 


Floersch & Floersch, for appellant. 
Walter P. Lauritsen and Hyman Polsky, for appellees. 


Heard before Simmons, C. J., CarTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MeEssmore, J. 

This is an action in replevin brought by Terry Bros. 
& Meves, a partnership, as plaintiff, against the National 
Auto Insurance Company, a corporation, as defendant, 
to secure possession of a 1948 Mercury convertible coupé. 
Gibreal Auto Sales, Inc., a corporation, by leave of 
court, was granted a right to intervene and filed a peti- 
tion in intervention claiming the ownership of said auto- 
mobile. A jury was impaneled and the cause proceeded 
to trial. During the progress thereof, by agreement 
of the parties, the jury was dismissed and the cause 
proceeded to trial before the trial judge. The trial 
judge rendered judgment in favor of the plaintiff and 
against the defendant and the intervener, finding that 
the plaintiff was the owner of the automobile in ques- 
tion and entitled to possession of it. The trial judge 
rendered judgment in favor of the plaintiff and against 
the defendant for damages in the amount of one dollar 
for illegal detention of the automobile, and costs of the 
action. The intervener filed a motion for new trial 
which was overruled. From this order, the intervener 
appealed. 

The plaintiff filed a petition in which it alleged in 
substance that it was a partnership; that it was the 
owner of and entitled to the immediate possession of 
a 1948 Mercury convertible coupé; and prayed judgment 
against the defendant for the return of the automobile 
or the value of the same if not returned, and for dam- 
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ages and costs. The plaintiff also filed an affidavit of 
replevin in due form. Possession of the automobile was 
delivered to the plaintiff and a replevin bond was filed 
by the plaintiff after an appraisal of the automobile was 
made in the amount of $925. 

The defendant’s answer to the plaintiff’s petition was 
a general denial of the allegations contained therein. - 

By leave of court, the intervener filed a petition in 
which it claimed that it was the owner of the automo- 
bile in question and entitled to the possession of the 
same or its value in the event the same was not returned. 
This petition detailed certain facts and alleged the same 
constituted a fraud perpetrated on it by Bethke, the 
purchaser of the automobile from the intervener. 

The answer of the plaintiff to the intervener’s petition 
was in effect a general denial of a fraud as pleaded 
therein, and an affirmative allegation that the fraud or 
false representations made by the intervener’s vendee 
were made possible by the actions of the intervener, 
and further denied generally the allegations contained 
in the intervener’s petition. 

The reply of the intervener to the answer of the plain- 
tiff was in the form of a general denial. 

The record discloses that on January 4, 1950, Gilbert 
Gibreal, president of the intervener corporation and 
hereafter referred to as Gibreal, through the intervener 
sold a 1948 Mercury convertible coupé to Roy Bethke 
under a conditional sales contract for $1,150, the pur- 
chaser to pay $50 down, which he failed to do. The pos- 
session of the car was turned over to Bethke, but the 
title to it was not given to him. On January 24, 1950, 
Bethke told Gibreal that he was stopped by a policeman 
for not having proper license plates and the car was 
impounded. He requested the certificate of title to en- 
able him to buy his license and get the car from the 
police station because he was required to have a license 
before it would be surrendered to him. Gibreal trans- 
ferred the certificate of title to Bethke. Bethke called 
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Gibreal from the courthouse and informed him that he 
had to pay last year’s taxes on the car before he could 
obtain the certificate of title and needed $35 for that 
purpose. Gibreal did not advance this money, but 
asked Bethke if he had the certificate of title, which he 
had. Gibreal then asked Bethke to return the title im- 
mediately. He did not do so. Gibreal looked for Bethke, 
and the next morning found him and Orville Bilyeu and 
two other men walking toward the police station with 
license plates. Gibreal asked for the title to the car. 
Bethke said it was at home, and Gibreal told him it would 
be impossible to get the car unless he had the title. 
Gibreal said he wanted it right away. Bethke and 
Bilyeu left to get the title and said they would return in 
half an hour, but they failed to do so. Gibreal went to 
the police station and informed the police what happened 
and was permitted to take possession of the car.. Bethke 
called Gibreal by telephone and told him he would have 
the title, that he had borrowed the money to pay the 
taxes from Orville Bilyeu, and would have to pay back 
the money before he could get the title. He did not 
advise Gibreal that he had transferred the title to Bilyeu. 
Gibreal further testified that he did not learn of this 
fact until he saw a photostatic copy of the certificate 
of title later. It appears that Gibreal was informed 
that Bethke owed Bilyeu a gambling debt and Bilyeu 
refused to surrender the title to the car. Gibreal sold 
the car to Larry Slayman on February 20, 1950, ad- 
vising Slayman that he was having difficulty with the 
certificate of title. The car was sold under a conditional 
sales contract which in turn was sold by Gibreal to the 
Live Stock National Bank. Fire, theft, and collision 
insurance was written for Slayman on this car by the 
defendant. Gibreal did not start any court action against 
either Bethke or Bilyeu to secure the return of the title 
to the car. ; ; 

Larry Slayman testified that he took possession of 
the Mercury automobile on February 20, 1950. The 
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license plates were not transferred. He placed license 
plates from another car on the Mercury. On March 
13, 1950, the Mercury was in his possession. He drove 
the car home and into the garage. He locked the car 
and closed the garage doors. The next morning the 
garage was open and the car was missing. He called 
the police department, the defendant, and the inter- 
vener. Later he made a claim for insurance and was 
advised there would be a waiting period of 30 days to 
permit the insurance carrier to endeavor to find the car. 
He settled his difficulties with the intervener by taking 
another car in place of the Mercury and transferring 
whatever interest he had in the Mercury to the 
intervener. 

Irvin Meves, a partner of Terry Bros. & Meves, testi- 
fied that the partnership is located in Grand Island and 
engaged in the business of buying and selling cars. On 
March 13, 1950, Roy Bethke and Orville Bilyeu came to 
the plaintifi’s place of business about 9 a. m., with a 
1948 Mercury convertible which they wanted to sell. 
After looking at the car, the plaintiff offered $750 for it, 
which offer was accepted. A check was given to Bilyeu 
for the purchase price, and the plaintiff received a Ne- 
braska certificate of title by an assignment by Bilyeu to 
it. The title was acquired by Roy Bethke January 25, 
1950, from the Gibreal Auto Sales, Inc. The Mercury 
car had Douglas County license plates on it, which Bilyeu 
‘and Bethke took with them. On March 20, 1950, this 
car was sold to Edward and/or Jerry L. Guzinski and 
title to the car obtained by them. It was sold to the 
father for the use of the son who was under age. 

It appears that the insurance carrier that issued the 
policy to Slayman contacted Guzinski who had possession 
of the Mercury, obtained permission to take it, and 
drove it back to Lincoln on May 3, 1950. The plain- 
tiff contacted the defendant with reference to the Mer- 
cury to obtain possession of it, which was refused. 
After possession of the Mercury was taken by the in- 
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surance carrier, Guzinski contacted the plaintiff and a 
deal was made whereby Guzinski assigned the title to the 
Mercury to the plaintiff who started an action to replevin 
the car from the defendant on May 17, 1950. , 

_On cross-examination Meves testified that Bethke 
originally lived in Grand Island and was a mechanic. 
The plaintiff had sold him a car on one occasion, and 
that was all the plaintiff knew about him. Bethke’s 
father, who was employed in Grand Island, bought sev- 
eral cars from the plaintiff. 

There is no dispute between the parties or conflict 
in the evidence relative to the chain of title. It appears 
from the record that the intervener had owned the Mer- 
cury previously, and had re-acquired title from one 
Kennelly for $1,000 in December 1949. Kennelly’s as- 
signed title was reassigned by the intervener to Bethke 
on January 24, 1950, and on the next day Bethke se- 
cured a Nebraska title in his name. The same day ~ 
Bethke assigned his title to Bilyeu, and on January 
26, 1950, Bilyeu secured a new title in his name. When 
the car was purchased by the plaintiff, Bilyeu assigned 
the title to the plaintiff, and upon sale by the plaintiff, 
title was reassigned to Edward and/or Jerry L. Guzinski, 
who secured a new title. After the defendant insurance 
company seized the car as an allegedly stolen car, the 
Guzinski title was assigned to the plaintiff, and the 
plaintiff became the owner of and in possession of title 
when this action was started. . 

It also appears from the evidence that: the intervener 
sold the Mercury car to Slayman under a conditional 
sales contract and delivered possession of it to him after 
the intervener had turned over the title to this car to 
Bethke and after Bethke had transferred the title of the 
same to Bilyeu. 

The intervener, hereinafter referred to as the appel-’ 
lant, assigns error on the part of the trial court in the 
‘following respects: (1) That the judgment rendered 
by the trial court is contrary to the evidence and the 
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law; (2) that the trial court erred in failing to find the 
certificate of title to the Mercury automobile was secured 
by a criminal act; (3) that the trial court erred in finding 
that the plaintiff, hereinafter referred to as the appellee, 
received title to the Mercury automobile as an innocent 
purchaser for value; and (4) that the trial court erred in 
finding in effect that the appellant intended to transfer 
the title to the Mercury automobile to Roy Bethke for 
any other purpose than to enable him to secure license 
plates for it. 

The appellant cites Snyder v. Lincoln, 150 Neb. 580, 
35 N. W. 2d 483, and Snyder v. Lincoln, 153 Neb. 611, 
45 N. W. 2d 749. In the former case, it is said: ‘Where 
the owner of personal property is induced by fraud to 
part with its possession without intending also to part 
with the title, the transaction is larceny if the person 
so receiving the possession without the title has at the 
time a secret intention of converting it permanently to 
his own use and does so without the consent of the 
owner. * * * It was the larceny, and not a sale by or any 
negligent act of plaintiff, which was the proximate and 
effective cause of injury to the parties. The general 
rule is ‘where one of two innocent persons must suffer 
by the acts of a third, he whose conduct, act, or omission 
enables such third person to occasion the loss must sus- 
tain it if the other party acted in good faith, without 
knowledge of the facts, and altered his position to his 
detriment.’ 31 C. J. S., Estoppel, § 103, p. 325. How- 
ever, the foregoing ‘rule does not apply in cases where 
the wrong was accomplished through the instrumental- 
ity of a criminal act, it being held that in such cases 
the crime, and not the negligent act, is the proximate 
cause of the injury.’ 31 C. J.S., Estoppel, § 103, p. 330. 
See, also, 21 C. J., Estoppel, § 176, p. 1172; Schumann 
v. Bank of California, N. A., 114 Or. 336, 233 P. 860, 37 
A. L. R. 1531.” 

The appellant contends that in the light of the above- 
cited authorities and under the facts in the instant case 
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the certificate of title to the automobile was secured 
from the appellant for a single purpose, that is, to secure 
license plates for the automobile; that there was no 
intention on the part of the appellant to give the certifi- 
cate of title to Bethke; that the action of Bethke indi- 
cates that he had the intention of converting it to his 
own use without the consent of the appellant; and that 
Bethke thereby committed the crime of larceny. 

The appellant also contends that the following is ap- 
plicable: It is generally held that before the owner will 
be estopped to claim his property from an innocent pur- 
chaser for value, the owner must have voluntarily 
placed the third person in possession of both the indicia 
of title and the possession of the property. Reference 
is made to Snyder v. Lincoln, 156 Neb. 190, 55 N. W. 
2d 614, wherein we said: “In Loyal’s Auto Exchange, 
Inc. v. Munch, supra (153 Neb. 628, 45 N. W. 2d 913), 
we said, in effect, that a purchaser who receives posses- 
sion of an automobile without obtaining a certificate of 
title thereto, in accordance with the statute, acquires 
no title or ownership therein. We did not say that the 
possession of a certificate of title was an absolute muni- 
ment of title. A thief with a certificate of title to a 
stolen automobile does not divest the owner of his right 
to take it wherever he can find it. A certificate of title 
is essential to convey the title to an automobile, but it 
is not conclusive of ownership. It is simply the exclu- 
sive method provided by statute for the transfer of title 
to a motor vehicle. It conveys no greater interest than 
the grantor actually possesses.” 

In the case at. bar the facts and circumstances are such 
that the above-cited authorities are not applicable in 
the manner contended for by the appellant as will appear 
later in the opinion. 

Section 60-105, R. R. S. 1943, provides in part: “No 
court in any case at law or in equity shall recognize the 
right, title, claim or interest of any person in or to any 
motor vehicle, * * * sold or disposed of, or mortgaged 
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or encumbered, unless evidenced by a certificate of title 
or manufacturer’s or importer’s certificate duly issued, 
in accordance with the provisions of this act.” 

The possession by Bilyeu of a Nebraska certificate of 
title was evidence of ownership of the automobile. The 
certificate was in his name and conclusive of his owner- 
ship under the circumstances of the instant case, and 
appellee was justified, under the circumstances, in 
treating him as the owner thereof. See, Garbark v. 
Newman, 155 Neb. 188, 51 N. W. 2d 315; Loyal’s Auto 
Exchange, Inc. v. Munch, 153 Neb. 628, 45 N. W. 2d 
913; State Farm Mutual Auto Ins. Co. v. Drawbaugh, 
159 Neb. 149, 65 N. W. 2d 542. 

In the light of the facts as shown by the record, the 
following is applicable: When personal property is ob- 
tained from its owner by a sale induced by the fraud 
of the buyer, and as a result thereof title passes to the 
party guilty of the fraud, an innocent purchaser of the 
property from the fraudulent buyer or from one to whom 
he has surrendered it, for value and without knowledge 
of the fraud, takes the title thereto free from the equity 
of the original seller to rescind the sale and reclaim the 
property. In other words, if after seller delivers posses- 
sion to the buyer pursuant to a sale induced by the 
buyer’s fraud the property has passed into the hands 
of a bona fide purchaser for value, the right of the orig- 
inal seller to recover the property is lost. See, Snyder 
v. Lincoln, 153 Neb. 611, 45 N. W. 2d 749; Snyder v. 
Lincoln, 150 Neb. 580, 35 N. W. 2d 483; Uniform Sales 
Act, § 69-424, R. R. S. 1943; 46 Am. Jur., Sales, § 471, 
p. 635. 

An innocent purchaser is one who buys property for 
a present valuable consideration without knowledge 
sufficient to charge him in law with notice of any in- 
firmity in the title of the seller. See, Wallich v. Sandlo- 
vich, 111 Neb. 318, 196 N. W. 317; Justice v. Shaw, 103 
Neb. 423, 172 N. W. 253; Annotation, 107 A. L. R. 502; 
46 Am. Jur., Sales, § 465, p. 630. See, also, Mingus v. 
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Bell, 148 Neb. 735, 29 N. W. 2d 332; Snyder v. Lincoln, 
153 Neb. 611, 45 N. W. 2d 749. 

The appellee was not in a position to know or have 
knowledge of an alleged fraud, nor was the appellee in 
a position to know or have knowledge that any person 
claimed ownership or a lien on the automobile for the 
reason that the certificate of title disclosed the seller to 
be the owner of the automobile. The certificate showed 
that Bilyeu acquired the title from Bethke who was 
present at the time the appellee purchased the auto- 
mobile. 

While the appellant claims the purchase price of the — 
automobile was not for value, the evidence clearly dis- 
closes that it was. It appears that on December 12, 
1949, 3 months prior to the acquisition of title to the 
automobile by the appellee, the appellant purchased this 
automobile for $1,000. While some contention is made 
that the appellee did not consult the N.A.D.A. book, 
alleged to govern prices of used automobiles and the 
value of the same, from the record it is apparent that 
the appellee gave a sufficient amount for the automo- 
bile in keeping with its business and for resale value. 

It is a general rule that where one of two innocent - 
persons must suffer by the acts of a third, he whose 
conduct, acts or omissions enables the third person to 
occasion loss must sustain it if the other party acted in 
good faith, without knowledge of the facts, and altered 
his position to his detriment. This rule has heretofore 
been cited in connection with the appellant’s contention 
as to its inapplicability to the facts in the instant case. 
However, we deem it applicable when applied to the 
appellee’s contention. 

In a law action findings of fact made by the court have 
the same force and effect as the verdict of a jury, and 
if there is competent evidence to support them, such 
findings will not be disturbed on appeal. See, Faught 
v. Dawson County Irr. Co., 146 Neb. 274, 19 N. W. 2d 
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358; Linch v. Thorpe, 140 Neb. 478, 300 N. W. 383; Moore 
v. Schank, 148 Neb. 228, 27 N. W. 2d 165. 
For the reasons given herein, the judgment of the 
trial court is hereby affirmed. 
AFFIRMED. 


DoroTHy SMITH, APPELLANT, Vv. CHARLES H. SMITH, 


APPELLEE, 
69 N. W. 2d 321 


Filed March 18, 1955. No. 33646. 


1. Divorce. Any unjustifiable conduct on the part of either the 
husband or wife, which so grievously wounds the mental feel- 
ings of the other, or so utterly destroys the peace of mind of 
the other, as to seriously impair the bodily health and en- 
danger the life of the other, or such as utterly destroys the 
legitimate ends and objects of matrimony, constitutes “extreme 
cruelty” as defined in section 42-302, R. R. S. 1943, although 
no physical or personal violence may be inflicted, or even 
threatened. 


2. —. A decree of divorce from the bonds of matrimony 
should only be granted when the evidence brings the case 
within the definition of the statute providing for such relief. 

3. Section 42-835, R. R. S. 1943, means that corroborative 


evidence is required of the acts or conduct asserted as grounds 
for a divorce, 


APprEAL from the district court for Lancaster County: 
Harry R. ANKENY, JuDGE. Affirmed as modified. 


John McArthur, for appellant. 
Johnston & Grossman, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


WENKE, J. 

This is a divorce action appealed to this court by 
Dorothy Smith, plaintiff below, from an order of the 
district court for Lancaster County dismissing her case. 
The trial court based its order of dismissal on a finding 
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that the evidence adduced was not sufficient to sustain 
the ground for divorce asserted by appellant, which was 
extreme cruelty. 

Section 42-302, R. R. S. 1943, provides, insofar as here 
material, as follows: “A divorce from the bonds of 
matrimony, or from bed and board, may be decreed for 
the cause of extreme cruelty, whether practiced by us- 
ing personal violence, or by other means; * * *.” 

We have held that: “Any unjustifiable conduct on 
the part of either the husband or wife which so griev- 
ously wounds the mental feelings of the other or so 
utterly destroys the peace of mind of the other as to 
seriously impair the bodily health and endanger the life 
of the other, or such as utterly destroys the legitimate 
ends and objects of matrimony, constitutes ‘extreme 
cruelty’ as defined in section 42-302, R. S. 1943, although 
no physical or personal violence may be inflicted or even 
threatened.” Oecertle v. Oertle, 146 Neb. 746, 21 N. W. 
2d 447. 

In an appeal to this court in a divorce action the cause 
is tried de novo. Pestel v. Pestel, 158 Neb. 611, 64 N. 
W. 2d 299. The burden of proof is upon the party who 
seeks the divorce. Loomer v. Loomer, 73 Neb. 359, 102 
N. W. 759. 

A decree of divorce from the bonds of matrimony 
should only be granted when the evidence brings the 
case within the definition of the statute providing for 
such relief. Oertle v. Oertle, supra; Brown v. Brown, 
130 Neb. 487, 265 N. W. 556. 

Whether or not extreme cruelty has been established 
is a question of fact to be determined from the evidence 
adduced. However, in view of the nature of the record, 
the following principle has application: ‘“* * * where 
the evidence is in irreconcilable conflict, this court will, 
in determining the weight of the evidence, consider the 
fact that the trial court saw and heard the witnesses 
and accepted one version of the facts over the other.” 
Pestel v. Pestel, supra. 
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Appellant and Charles H. Smith, appellee here and 
defendant below, were married on August 1, 1924. Four 
children were born to this marriage. Three of these 
children are mature, married, and self-supporting. The 
fourth, son Franklin D., was at the time of trial on May 
3, 1954, living at home with appellant and attending 
school. He was at that time 15 years of age. The Smiths 
had, for about 17 years prior to the commencement of 
this action on February 17, 1954, been living in Lincoln. 
Their home, which they own and which is presently 
occupied by appellant and the minor son, is located at 
901 South Thirty-first Street. Appellee has worked for 
the Burlington railroad for at least 34 years, presently: 
holding a position of yard clerk. 

It would serve no useful purpose for us to set out 
in detail the family difficulties about which appellant 
and appellee testified. Our conclusions in this regard 
will suffice. ‘The evidence shows appellant lost her 
love for appellee many years ago and, for about 2 years 
before doing so, had contemplated filing an action for 
divorce. In fact the Smiths had frequently discussed 
her doing so. But it is elementary that a divorce can- 
not be granted solely on the basis of the parties agree- 
ing thereto. 

That the Smiths had become incompatible is evident. 
Appellee did not have too high an income and, consider- 
ing the amount of sickness each of them unfortunately 
suffered in recent years, the payment of their bills be- 
came a real problem. It is apparent they frequently 
quarreled about bills. They also disagreed and quar- 
reled about the proper raising of their children. It 
seems they would get into an argument about some- 
thing every time they discussed anything. But, as her 
daughter-in-law stated on one occasion, “She was calm 
and it (the quarreling) didn’t really upset her.” As 
stated in Brown v. Brown, supra: ‘“* * * mere incom- 
patibility of temper is not a ground for divorce in this 
state.” Nor does the fact that appellant stated she can- 
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not and will not live with appellee entitle her to a 
divorce. 

There is still another reason why appellant is not 
entitled to the relief she here seeks. Section 42-335, 
R. R. S. 1943, provides: ‘No decree of divorce and of 
the nullity of a marriage shall be made solely on the 
declaration, confessions or admissions of the parties, 
but the court shall, in all cases, require other satisfactory 
evidence of the facts alleged in the petition for that 
purpose.” 

We have held this statute to mean: “It is provided 
by section 42-335, R. R. S. 1943, that no decree of divorce 
and of the nullity of a marriage shall be made solely on 
the declarations, confessions, or admissions of the 
parties, but the court shall, in all cases, require other 
satisfactory evidence of the facts alleged in the petition 
for that purpose. This statute means that corroborative 
evidence is required of the acts or conduct asserted as 
grounds for a divorce.” Pestel v. Pestel, supra. 

In this regard we said in Pestel v. Pestel, supra: 
“It is impossible to lay down any general rule as to 
the degree of corroboration required in a divorce action, 
as each case must be decided on its own facts and cir- 
cumstances.’ Schlueter v. Schlueter, supra (158 Neb. 
233, 62 N. W. 2d 871).” See, also, Hines v. Hines, 157 
‘Neb. 20, 58 N. W. 2d 505. 

The only corroboration adduced by appellant relates 
to the fact that the Smiths frequently quarreled and 
were incompatible. As already stated, we think both 
parties were guilty of causing this relationship to de- 
velop between them. Since mere incompatibility is not 
- a ground for divorce in this state the corroboration of 
that fact does not assist the appellant. 

We have come to the conclusion that the evidence ad- 
duced does not establish extreme cruelty within the 
contemplation of our statute. Consequently the trial 
court was correct in denying the divorce appellant 
prayed for. 
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The trial court directed each party to pay his or her 
own costs. We think the costs, both in this court and 
the district court, should be taxed to the appellee. In 
this regard appellant has requested she be allowed an 
attorney’s fee for the services of her attorney in both 
this and the district court. Considering all of the facts 
and circumstances of this case we have come to the con- 
clusion this application should be denied. 

In view of the foregoing we affirm the action of the 
district court in denying the appellant a divorce but 
tax all costs to the appellee. 

AFFIRMED AS MODIFIED. 


FRED EGcGER SONS, A COPARTNERSHIP, APPELLEE, V. JOHN 
A. WELSH ET AL., APPELLANTS. 
69 N. W. 2d 366 
Filed March 18, 1955. No. 33647. 


Appeal and Error. In a case where there is no bill of exceptions 
and no facts for review the only question presented is that of 
whether or not the pleadings support the decree or judgment. 


AppEAL from the district court for Platte County: 
Rosert D. Fiory, Jupce. Affirmed. 


Raymond P. Medlin and Lightner & Johnson, for 
appellants. 


Wagner, Wagner & Robak, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.Laucu, JJ. 


YEAGER, J. 

This is an action by Fred Egger Sons, a copartnership, 
plaintiff and appellee, against John A. Welsh and Meta 
M. Welsh, defendants and appellants, to reform a deed 
to certain real estate in Platte County, Nebraska, on 
the ground that the deed contained a mutually mis- 
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taken description of the land intended to be conveyed. 
The defendants were grantors and the plaintiff was 
grantee in the deed. John A. Welsh died and the action 
was revived in the name of Meta M. Welsh. 

The case was tried to the court after which a decree 
was rendered in favor of plaintiff for reformation but 
not to the extent prayed. The plaintiff however has 
not cross-appealed and does not complain about the fail- 
ure of the court to grant it all of the relief to which it 
contends that it is entitled. From the decree the de- 
fendants appealed. 

Pertinent facts are that on January 10, 1953, an op- 
tion to purchase the land in question was exercised by 
plaintiff and on January 12, 1953, the defendants exe- 
cuted and delivered a deed. The deed described an area 
100 feet north and south by 119.9 feet east and west. The 
south line bordered on what is known as U. S. Highway 
No. 30. It is inferable from the record that the highway 
is 66 feet in width. It is also asserted in the brief of 
appellants that this is the width and to this no exception 
is taken. The plaintiff substantially contends that when 
the deed was executed it was the intention of the parties 
that the deed should embrace an area extending north- 
ward 100 feet from the north side of the highway or 133 
feet from the center thereof and that the failure of the 
deed to make this clear was a mutual mistake. 

The defendants on the other hand contend that there 
was no mutual mistake and that the conveyance was of 
100 feet from the center of the highway. 

Title was quieted in plaintiff by the decree apparently 
to an area extending 128 feet from the center of the 
highway or 95 feet from the north edge thereof, although 
this is none too clear. This is the way the matter was 
treated on appeal without any exception being taken 
thereto. The theory of the court in so decreeing is not 
apparent. 

The pleadings are sufficient to sustain a decree quiet- 
ing title to 133 feet from the center or 100 feet from 
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the north edge. As already pointed out the plaintiff 
does not complain of this here. No complaint concern- 
ing it is available to the defendants that title was quieted 
to 128 feet instead of 133 feet. 

In this case the bill of exceptions was quashed, there- 
fore, we may not review the evidence to see whether or 
not it sustains the decree. The only question is that of 
whether or not the pleadings support the decree. Gaines 
v. Warrick, 113 Neb. 235, 202 N. W. 866; Joyce v. Tobin, 
126 Neb. 373, 253 N. W. 418. 

As has already been pointed out the pleadings upon 
which the decree is based are sufficient to support the 
decree. Accordingly it is affirmed. 

AFFIRMED. 
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GERTRUDE SHEPARDSON ET AL., APPELLEES, Vv. CHICAGO, 
BURLINGTON & QUINCY RAILROAD COMPANY, A 


CORPORATION, APPELLANT. 
69 N. W. 2d 376 


Filed March 25, 1955. No. 33573. 


1. Pleading. The rule is inflexible that allegations and proof must 
agree, 

2. Injunction. A litigant who asks an injunction must establish 
by proof the controverted facts necessary to entitle him to 
relief. An injunction will not be granted unless the right is 
clear, the damage irreparable, and the remedy at law is in- 
adequate to prevent a failure of justice. 

3. Appeal and Error. An equity case will not be reversed and 
the cause remanded by this court to the district court because 
inadmissible evidence was admitted over objection on the trial 
of the case. This court disregards such evidence in the trial 
de novo on the record. : . 

4. Waters. A riparian owner upon a stream may construct neces- 
sary embankments, dikes, or other structures to maintain his 
bank of the stream in its original place and condition, or to 
restore it to that condition, and to bring the stream back to its 
normal course, when it has encroached upon his land. If he 
does no more other riparian owners cannot recover damages 
for the injury his action causes them. 


_ AppEAL from the district court for Dakota County: 
Lye E. Jackson, Junce. Reversed and remanded with 
directions. 


Mark J. Ryan, William G. Ashford, J. W. Weingarten, 
and Walter P. Loomis, for appellant. 


Sherman W. McKinley and Sifford & Wadden, for 
appellees. 


Heard before Stmmons, C. J., CARTER, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Bos.aueH, J. 


Appellees seek an injunction to compel appellant to 
restore the waters of Omaha Creek to their natural 
flow; to prevent appellants from interfering with the 
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natural flow of waters of Omaha Creek; and to recover 
damages from appellant alleged to have been caused 
to the property of appellees by the interference of ap- 
pellant with the natural flow of waters of the creek. 
The district court found the facts in favor of appellees, 
decreed them the relief they sought, and denied the 
motion of appellant for a new trial. This appeal chal- 
lenges the correctness of the findings and judgment. 
The cause of action alleged by appellees is as follows: 
Appellees are the owners as joint tenants of Lots 1 to 
6, inclusive, of Block 1, Smith’s Addition to Homer, © 
subject to an exception not material to this litigation, 
upon which are a dwelling house and other structures. 
Appellant constructed a railroad at its present location 
along the east bank of Omaha Creek and it maintains 
and operates it. Appellant constructed a rock riprap 
upon the east bank and into the bed of Omaha Creek 
between its railroad and the creek, placed rock at the 
base thereof, and has maintained it, except it has per- 
mitted rock to fall therefrom into the bed of the creek 
along the base of the riprap. It is opposite the prem- 
ises of appellees which now abut upon the western 
bank of Omaha Creek. The riprap as constructed caused 
the natural course of the waters of Omaha Creek to 
change so that they were thrown against the western 
bank thereof, and they cut away the bank until in 1951 
the waters cut in and upon the premises of appellees and 
they will continue to do so unless they are arrested and 
controlled. Appellant has been negligent in the con- 
struction and operation of the riprap in the following 
matters: It has failed to use ordinary care in its con- 
struction to prevent the waters of Omaha Creek from 
changing their natural course and cutting in and upon 
the premises of appellees; it has constructed the riprap 
without regard to the effect of its construction upon the 
waters of Omaha Creek; it has diverted the waters of 
Omaha Creek from their natural flow by such construc- 
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tion in and upon the premises of appellees; it has failed 
to use the engineering skill and knowledge ordinarily 
practiced at the time in the construction of the riprap 
because it failed to erect it within the boundary of the 
natural bank of Omaha Creek which it replaced and 
thereby maintain the natural course of the waters there- 
in; it failed to use ordinary engineering skill and knowl- 
edge in that it did not put the riprap within the natural 
bank it replaced, but did replace the earthen bank with 
an impervious stone wall and extended the riprap into 
the bed of the stream and did not maintain the natural 
course of Omaha Creek; and appellant has not used 
ordinary care to maintain the riprap but has permitted 
rock and stone to accumulate at the base thereof and 
in the bed of the stream. The property of appellees 
has been damaged in a definite stated amount. 
Appellant by its answer denied all matters asserted 
by appellees except it admitted it owns, maintains, and 
operates a line of railroad through Homer on the east 
side of Omaha Creek in the vicinity of the premises 
described in the petition of appellees. Appellant alleged 
that the drainage of Omaha Creek upstream, south and 
southwest of the premises of appellees, was about 117 
square miles from which there was rapid run-off after 
storms; that the channel of the creek frequently over- 
flowed; that the property of appellees on the west bank 
of the creek was in the flood plane of the stream sub- 
ject to overflow, and was in the Omadi Drainage Dis- 
trict of Dakota County, which was organized about 
the year 1925; that it constructed and improved an out- 
let for Omaha Creek between Homer and the Missouri 
River; that since then the creek had deepened its chan- 
nel along and in the vicinity of the property of appellees; 
that the deepening of the channel, the ground water, 
and wet seasons have made the banks of the stream 
unstable so that they cave, slide, and break off in Homer 
and the vicinity thereof; that thereby encroachment of 
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the creek on adjacent property has resulted; that the 
injury of which appellees complain resulted directly 
therefrom; that in 1945 part of the east bank of Omaha 
Creek adjacent to the railroad of appellant extending 
from about a point opposite the north line of the prop- 
erty of appellees slipped off into the stream channel 
because of its deepening; that additional portions of the 
bank would have broken off if the bank had not been 
supported and protected; that appellant to prevent fur- 
ther destruction of the bank due to undermining and 
loss of its track replaced the bank of the creek with rock 
or stone riprap; that it increased the capacity for pas- 
sage of waters of the stream; that the riprap does not 
deflect or interfere with the course or direction of the 
waters of the stream; that it was downstream from the 
property of appellees; and it has not caused any injury 
or damage to the property of appellees. 

Appellees denied the new matter in the answer. 

The petition of appellees definitely and explicitly 
complains of only two things as a basis of relief, the 
construction of the riprap by appellant on the east side 
of Omaha Creek in 1946 adjacent to its railroad track, 
and the maintenance of it thereafter. There is no alle- 
gation of or any reference to any other construction, 
stone, rock, act, or default of appellant. The grant of 
any relief to appellees depends upon proof that the rip- 
rap was improperly constructed or that it has not been 
properly maintained or both improper construction and 
maintenance, and if either or both are established then 
proof of damage caused thereby and the amount of the 
damage. The only cause of action presented in this liti- 
gation is that definite and precise. As early as Chicago, 
B. & Q. R. R. Co. v. Grablin, 38 Neb. 90, 56 N. W. 796, 
the court said: “The rule everywhere is that the plead- 
ings and proof must agree. * * * The neglect or failure 
’ of the engineer to keep a proper lookout ahead is not 
alleged in the petition as one of these acts or omissions 
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of negligence. * * * The admission then of the evidence 
tending to show that the engineer could, by the exer- 
cise of a careful and vigilant lookout, have seen the 
boy in time to have saved him, was error.” The con- 
stancy of this rule of practice in this jurisdiction is indi- 
cated by the repetition of it as late as Benson v. Walker, 
157 Neb. 436, 59 N. W. 2d 739, in these words: “The 
rule of law is inflexible that the allegations and the proof 
* * * must agree.” 

The burden was with appellees to prove by competent 
and relevant evidence the cause of action as alleged. 
Gering Irrigation Dist. v. Mitchell Irrigation Dist., 141 
Neb. 344, 3 N. W. 2d 566, states the rule: ‘“* * * one who 
seeks an injunction must establish by competent evi- 
dence every controverted fact necessary to entitle him 
to relief, and that injunction will not lie unless the right 
is clear, the damage irreparable and the remedy at law 
is inadequate to prevent failure of justice.” See, also, 
Faught v. Platte Valley Public Power & Irr. Dist., 147 
Neb. 1032, 25 N. W. 2d 889; Hanson v. City of Omaha, 157 
Neb. 403, 59 N. W. 2d 622. 

This case was permitted over proper objections to take 
a wide range and there is much incompetent and irrele- 
vant evidence foreign to anything involved in the case 
as made by the pleadings. Appellant has assigned error 
and contends that the trial court was prejudicially 
. wrong in admitting over objections this character of evi- 
dence. This is an equity case. It is for trial in this 
court de novo upon the record. The presumption is that 
the trial court in deciding the case considered only evi- 
dence that was competent and relevant to the issues 
made by the pleadings, that is, that the trial court wholly 
excluded for all purposes the evidence that was not of 
that character. An equity case will not be reversed and 
the cause remanded to the district court because im- 
proper evidence was admitted on the trial of the case. 
-Rohn v. Kelley, 156 Neb. 463, 56 N. W. 2d 711. The 
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litigant who offers incompetent and irrelevant evidence 
in the trial of a case, which is admitted over proper ob- 
jection of the adverse party, may not have any benefit 
or advantage because of its reception. This court dis- 
regards such evidence in the trial de novo of a case. 

The manner of the consideration of an equity case in 
this court has often been stated. It is the duty of the 
court to try the cause de novo upon the record, and to 
reach an independent conclusion not influenced by what 
was done in the trial court except to the extent that 
there is irreconcilable conflict in the evidence and as to 
it the court may consider that the trial court saw the 
witnesses and accepted one version of the facts. Like- 
wise this court will give proper consideration to the 
fact that the trial court inspected the premises and that 
its examination constituted evidence because the facts 
observed necessarily affected the mind of the trial court 
and tended to induce belief or unbelief on the matters 
at issue in the case, if there is other competent evidence 
in the record to sustain the findings. Keim v. Downy, 
157 Neb. 481, 59 N. W. 2d 602. 

The property of appellees in the town of Homes in- 
volved in this litigation is south of James Street, east of 
First Street, north of Joseph Street, and the principal 
part of it is adjacent to and west of the west right-of-way 
line of appellant. The south part of the property is in 
Omaha Creek, hereafter referred to as the creek. The 
creek crosses the property from the southwest and 
curves slightly to the west opposite the property and 
proceeds in a northeasterly direction through and be- 
yond Homer. The railroad line of appellant is near the 
top line of the east bank of the creek and nearly parallel 
with it from the south half of the property of the ap- 
pellees extending northeasterly through Homer. 

A copy of a part of a drawing received in evidence 
is inserted here. The part shown is Joseph Street to 
John Street. 
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The drawing shows the property of appellees and the 
streets in Homer above named. John Street in the town 
is 1 block north of the property of appellees and the 
bridge across the creek is located therein. First Street 
extends north and south. The boundaries of the right- 
of-way of appellant are indicated by lines consisting of 
long dash lines with two dots between the dashes. The 
track of appellant.is represented by a heavy continuous 
line along which are numerals indicating station loca- 
tions. The channel of the creek is identified by un- 
broken lines along each of which appears “Bank line 
7-23-52.” The riprap on the east bank of the creek is 
represented by the shaded portion about the center of 
which is the word “Riprap.” The shaded portions ex- 
tending from the base of the riprap represent rock. 
The two shaded areas near which is the word “Rocks” 
show the location of some rock in the bed of the stream. 

The principal part of what is known as Omaha Creek 
originates about one-half mile north of the town of 
Rosalie. There are other drains from the south of Homer 
that converge with Omaha Creek. The area drained 
above Homer by the creek is in excess of 170 square 
miles. The flow of water in the creek is to the north- 
east and it empties into the Missouri River. The area 
of Homer inclusive of the property of appellees is in the 
flood plane of the creek. This entire territory was in- 
undated by floods in 1920 and in 1940. A part of the 
town of Homer is within an organized drainage district 
known as the Omadi Drainage District. Appellees are 
within it and they have paid assessments made by the 
district for benefits. The district was improved in 1925 
by the construction of an outlet for the creek from north 
of Homer to the Missouri River. It consisted of a pilot 
ditch, 20 feet wide at the bottom and 10 to 17 feet deep, 
from the original channel of the creek one-half mile north 
of Homer due east about 2 miles to the Missouri River. 
The channel of the creek prior to that construction ex- 
tended irregularly northerly and northwesterly on the 
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west side of the railroad about 144 miles, turned east, 
passed under the right-of-way of the railroad, and con- 
tinued to the river. The ditch constructed by the dis- 
trict had a subgrade or a V-shaped bottom 2 feet below 
where the ditch was 20 feet wide. This design was used 
so the water passing through the ditch would scour, 
widen, and deepen it. The ditch had a fall of 8 feet 
to the mile. The intended result was realized and the 
channel of the creek became deeper and wider from 
the east to the railroad and into and upstream through 
Homer and beyond. As the channel of the creek be- 
came deeper it became wider. The channel 1 block 
north of the property of appellees deepened 8.2 feet from 
June 1921 to May 1953, and in the period of September 
1932, the first measurement made after the new outlet | 
was constructed, until May 1953, it had deepened 8.7 
feet. Since the riprap was placed on the east bank of 
the channel in the year 1946 the channel has become in 
that location materially deeper. The proof is that when 
a channel of the kind and in the situation of this creek 
' becomes deeper the banks crack at the top and slide 
downward; that the widening of the channel is the result 
of it becoming deeper; that this process produces ver- 
tical banks which sooner or later slough off and cause 
a recession in the banks; and that Omaha Creek has 
become deeper and this has caused the banks to recede 
and widen the channel upstream through and beyond 
Homer. : 

The occasion of the placing of riprap on the east bank 
of the creek was a cave or slide of the bank in 1945 for 
a distance of about 150 feet, about 75 feet on either side 
of the center of the riprap, measuring from north to 
south, that is, the south end of the cave-in was about 
225 feet north of the south end of the riprap. The bank 
at the top receded eastward to and in some places be- 
yond the west end of the ties of the railroad track. 
The track was made unsafe and unusable and it was 
moved to the east until the condition created by the 
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failure of the bank could be repaired. The bank of the 
creek evidenced further probable break in it and as a 
temporary support appellant dumped stone along and 
against the bank. Later this stone was all removed and 
the dirt that had moved down in the channel of the 
creek was taken out, and it and the stone were placed 
east of the track. The bank where the riprap was 
‘placed was graded to a slope from the bottom to the 
top of “one and a half to one.” A trench was excavated 
at the toe of the bank 4 feet deep and filled with rock 
as a base for the riprap, and rock was laid, by hand on 
the slope of the bank to a depth of 30 inches. The con- 
struction was done so that it did not diminish the water- 
carrying capacity of the channel of the creek but it did 
enlarge it. The bank at the top was several feet farther 
east than it was before the bank caved. When the 
work was finished there were no rocks or any obstruc- 
tion left in the channel of the creek by appellant. The 
riprap was completed and the track of appellant was 
moved back to its former location in October 1946. The 
proof is that the riprap was properly constructed with 
approved engineering skill and knowledge, and that it 
did not obstruct or change but it did facilitate the flow of 
the waters of the creek. The claims of appellees that 
the riprap was not placed within the boundary of the 
east bank of Omaha Creek which it replaced; that it 
extended into the bed of the stream; and that it changed 
or interfered with the flow of the waters of the creek 
were not established. There was a failure of proof of 
improper construction of the riprap. 

Appellant was a riparian owner and in the circum- 
' stances of this case it was within its rights in making the 
construction it did to protect the railroad owned and 
operated by it. In Gulf, C. & S. F. Ry. Co. v. Clark, 
101 F. 678, the court said: “A riparian owner upon a 
stream may construct necessary embankments, dikes, 
or other structures to maintain his bank of the stream 
in its original place and condition, or to restore it to 
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that condition, and to bring the stream back to its 
natural course, when it has encroached upon his land; 
and, if he does no more, other riparian owners cannot 
recover damages for the injury his action causes them.” 
See, also, Sinclair Prairie Oil Co. v. Fleming, 203 Okl.. 
600, 225 P. 2d 348, 23 A. L. R. 2d 741; Pechacek v. High- 
tower, — Okl. —, 269 P. 2d 342; Johnk v. Union Pacific 
R. R. Co., 99 Neb. 763, 157 N. W. 918, L. R. A. 1916F 
403; Whipple v. Nelson, 143 Neb. 286, 9 N. W. 2d 288; 
Stolting v. Everett, 155 Neb. 292, 51 N. W. 2d 603; 
Archer v. City of Los Angeles, 19 Cal. 2d 19, 119 P. 
2d 1; Annotation, § 2, 23 A. L. R. 2d 756. The effect 
of the improvement made by appellant along the east 
bank of the channel in 1946 was to improve it and to 
influence water therein to flow in a direct downstream 
course. The use of riprap to support and protect an’ 
unstable bank of a stream is appropriate and if reason- 
ably uniform creates a direct flow of the stream. It 
contributes to regularity of the flow as opposed to a 
turbulent condition which pertains to irregularity in 
the channel when the water is above low-water stages. 
The riprap in this instance reduced cutting in the bed 
and banks of the stream. The riprap was constructed 
- in a proper manner and with engineering skill. 
Appellees claim that appellant has been negligent in 
the maintenance of the riprap because it has permitted 
rock to fall therefrom, to accumulate at the base of the 
riprap and in the bed of the stream, and that thereby 
the waters of the creek have been thrown against the 
western bank and cut in and upon the premises of 
appellees. The riprap wall is in the location where it 
was constructed. It has not settled or in any other 
manner moved into or interfered with the channel of 
the stream. The rocks along the base of the riprap and 
in the stream north from the south end of the riprap 
which are visible at low water in the channel, and the 
rock west of the south part of the riprap that inclines 
to the northwest and toward the west bank of the chan- 
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nel and that is also exposed to view when the water is 
low, are shown on the drawing exhibited above. The 
two places marked on the drawing “Rocks” are about 
50 feet south of the south end of the riprap. This is 
upstream from the end of the riprap and there is no 
proof of any fact or condition that explains or from 
which it may reasonably be inferred that rock from the 
riprap could or that it did travel southerly upstream 
the distances the rocks are southwesterly from the 
nearest point of the riprap. There is evidence that this 
rock was not a part of that placed in the riprap in 1946. 

Appellees complain primarily of the recession of the 
west bank of the channel westerly in two locations. 
The one farthest downstream is on the south part of 
the east end of Lot 2 but a part of it extends into the 
east end of Lot 3. The distance along the bank is 
estimated at about 70 feet. The other is on the east 
end of Lot 3 and a part of Lot 4 and is estimated to 
be about 50 feet along the bank of the channel. The 
rocks in the bed of the creek from near the south end 
of the riprap inclining to the northwest and identified 
on the drawing by the words “Rocks across channel” 
are substantially opposite the south line or the southeast 
corner of Lot 1, downstream from the damage to the 
west bank first above described, and a considerable 
distance downstream from the failure of the bank that 
affects Lots 3 and 4. The evidence is that when the 
water in the stream is not sufficient to cover the rocks 
therein no injury is done to either bank or to the bed 
of the stream. That is its usual condition, but during 
periods of run-off of water from the drainage area there 
is ‘successive rising and falling of water within the 
channel of the creek. This contributes to the cutting 
and caving of the banks. When the water of the stream 
increases until it is sufficient to more than cover the 
rocks in the channel the course or flow of water therein 
is not controlled or influenced in any manner or to any 
extent by the presence of the rocks. 
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The greater part of the area drained by the creek 
is south and west of Homer. The wide part of the valley 
of the creek is on its west side through the town. The 
valley widens on the east side of the creek north of 
John Street which is 1 block north of the north line of 
the property of appellees. The west bank of the creek 
along the property of appellees about opposite the house 
thereon and at the south part of the property has been 
affected by seepage water. Water was observed com- 
ing out of the west bank of the creek at the south limits 
of Homer, a short time before the trial of this case in 
July 1954. Seepage was noticeable in January and June 
of the year before the trial and during the preceding 
year at the southwest corner of the intersection of 
Joseph and First Streets where there was erosion, bank 
caving, and slides. This was near the south part of 
the property of appellees. Seepage was present along 
the banks at John Street and about 1% blocks north. 
thereof. A witness testified he observed seepage in the 
west bank of the creek all along the property of ap- 
pellees at times during the years 1950 to 1953, inclu- 
sive. The year 1951 was a wet year in the vicinity of 
Homer. It requires a considerable period for ground 
water to travel through the soil and to appear as seep- 
age water along the bank of a watercourse. An engi- 
neer who was a witness for appellees and who ex- 
amined the bank of the creek along the south part of 
the property of appellees shortly before he appeared 
at the trial when asked if the bank was wet from seep- 
age stated: “When you see a wet bank like I looked at 
the other day, it is pretty difficult to separate that into 
seepage from ground water, or whatever you want to 
call it or where the facts are that you have a natural 
wetness around a stream, drawn there. * * *” He did 
not know of any high water in the creek that could have 
caused the bank to be wet. 

The west bank of the creek across Lots 5 and 6 of the 
property of appellees has caved and receded to the west. 
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Trees along that location have slid off with the bank into 
the creek. The west bank line of the creek was in the 
intersection of First and Joseph Streets. A cement 
sidewalk along the west side of First Street and the 
south side of Joseph Street had intersected about a 
year before the trial but the bank eroded under the 
sidewalk and a part thereof had fallen in the creek at 
that intersection. The creek bank there is vertical for 
about 10 feet below the top and then slopes gradually 
down to the water line of the creek. 

The south part of the property of appellees is on the 
inside of a slight curve in the creek. The west bank 
of the creek has receded to the west until the larger 
part of Lot 6 has been destroyed and a considerable 
part of Lots 4 and 5 has been lost. It is not claimed that 
there are any rocks or structures in the channel oppo- 
site, near to, or upstream from this erosion and damage 
to the west bank at that location. 

The banks of the creek, both east and west, about 
14% blocks north of John Street have eroded, caved off, 
and washed away. There are no rocks or obstructions 
in the channel where that has occurred, but the banks 
there have been subject to seepage. There is no distinc- 
tion between the erosion, sliding, or caving of the bank 
along the south part of the property of appellees and 
across Joseph Street, and that of the west bank along 
Lots 2, 3, and 4 of the property of appellees. The west 
bank line of the creek in that area had receded to the 
west about 10 feet before there was any riprap on the 
east bank, and that was before it is claimed there was 
a change in the course of the water in the creek at that 
place. This could not have been caused by the riprap 
or any rock therefrom. The character of the soil of the 
area involved is homogeneous. The banks are in alluvial 
formation such as there are in the entire vicinity. The 
banks are inherently unstable. Their instability has been 
intensified by seepage and the deepening of the chan- 
nel, The evidence is convincing and it must be and is 
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concluded that the construction of the riprap by ap- 
pellant in 1946, or the maintenance of it since, has not 
caused or contributed to the erosion or cave-in of the 
west bank of the creek along the property of appellees. 

The judgment should be and it is reversed and the 
cause is remanded to the district court for Dakota 
County with directions to dismiss the case. 

REVERSED AND REMANDED WITH DIRECTIONS. 


HARRIETTE FUSS, APPELLEE, V. GENE WILLIAMSON, 
APPELLANT, 
69 N. W. 2d 589 
Filed April 8, 1955. No. 33530. 


SUPPLEMENTAL OPINION 


APPEAL from the district court for Lancaster County: 
Harry A. SPENCER, JUDGE. On oral argument on motion 
for rehearing. See Fuss v. Williamson, 159 Neb. 525, 
68 N. W. 2d 139, for original opinion. Motion for re- 
hearing overruled. 


Baylor, Evnen & Baylor, for appellant. 


Edwin F. Dosek and Davis, Healey, Davies & Wilson, 
for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGH, JJ. 


WENEE, J. 

In his motion for rehearing appellant calls our atten- 
tion to the fact that in the court below he obtained a 
verdict and therefore, as far as any issue of contribu- 
tory negligence is concerned, is entitled to have the 
evidence adduced considered by this court in the fol- 
lowing manner: “‘In testing the sufficiency of evidence 
to support a verdict it must be considered in the light 
most favorable to the successful party, that is, every 
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controverted fact must be resolved in his favor and he 
should have the benefit of every inference that can 
reasonably be deduced therefrom.’ (Remmenga v. Selk, 
150 Neb. 401, 34 N. W. 2d 757.)” Simcho v. Omaha & 
C. B. St. Ry. Co., 150 Neb. 634, 35 N. W. 2d 501. With 
this we agree. 

In view of the foregoing he then contends we were in 
error in our former opinion in holding as follows: “In 
‘i’ of instruction No. 1, the court instructed the jury as 
follows: ‘She failed to give any warning that the right 
of way would not be yielded to the defendant or of her 
intention to drive into the path of and against the auto- 
mobile of the defendant.’ 

“It is the contention of the plaintiff that she was under 
no duty to give a warning to the defendant that she was 
not yielding the right-of-way.to him or that she was in- 
tending to drive south on Eleventh Street, for the reason 
that she was driving in a direct course south thereon, or 
was in such a position as to negotiate the turn to the 
south on Eleventh Street when the defendant first saw 
her when he stopped at the north side of the intersection 
of Eleventh and O Streets. She had no duty to observe 
to her rear that the defendant was crossing the inter- 
section. The defendant was behind her, and she would 
be to the right of the defendant in the favored position. 
The plaintiff's car was not proceeding at such a speed 
that would require her to forfeit the right-of-way. We 
believe the giving of the above constituted prejudicial 
error.” 

On cross-examination appellee testified that when she 
stopped her car in the intersection, because of pedestrians 
passing over Eleventh Street on the cross walk, that her 
car had not entered the west traveling lane of Eleventh 
Street but had stopped short thereof, and that when the 
lights turned green so she could turn right onto Eleventh 
Street, she did so and entered into the west driving lane 
of Eleventh Street without looking to the north or left. 
She admits that if she had looked to the north she would 
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have seen appellant’s car and would have waited for it 
to go by. She says she did not look to her left, or north, 
because a policeman directing traffic at the intersection 
motioned her to go ahead and, when he did so, she re- 
lied entirely on his directions and did not either look 
or give any signal when she started ahead and entered 
the west lane for traffic on Eleventh Street. 

Appellant testified he stopped north of O Street to wait 
for the signal to turn green so he could go ahead; that 
his car was in the west or outer lane for traffic and the 
second car in that lane; that there were also cars stopped 
in the inner lane; that when the signal changed to 
green the cars in both lanes started ahead and he fol- 
lowed the car immediately ahead of him; that the cars 
in both lanes traveled south on Eleventh Street across 
the intersection; that he saw appellee’s car stopped in the 
intersection; that it was stopped so the front had not 
entered the west traveling lane of Eleventh Street; that 
the car ahead of him proceeded south in the west trav- 
eling lane, passing in front of appellee’s car; that he did 
the same, appellee not having started to drive her car 
forward as he proceeded past it; and that after he had 
passed it she started it forward and drove it into the 
rear of his car. 

Appellant also produced competent and relevant evi- 
dence to the effect that there was no policeman on duty 
directing traffic at the time the accident occurred. 

Under this situation of fact a jury could find appellee 
drove forward into the west traffic lane of Eleventh 
Street without looking for approaching traffic from the 
left or signaling any cars approaching from that di- 
rection of her intention to do so, and that her failure to 
do so was not because of any direction from a police- 
man directing traffic. 

To this factual situation the following principles have 
application: 

“A motor vehicle having started to cross an inter- 
secting street in accordance with the signal light is ordi- 
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narily entitled to complete the crossing notwithstanding 
a change in lights.” Laurinat v. Giery, 157 Neb. 681, 
61 N. W. 2d 251. See, also, etyekal v. Brickey, 158 Neb. 
208, 62 N. W. 2d 854. 

“The proper rule is that when a person enters an in- 
tersection of two streets or highways he is obligated 
to look for approaching cars and to see those within 
that radius which denotes the limit of danger.” Whitaker 
v. Keogh, 144 Neb. 790, 14 N. W. 2d 596. 

“A person entering a street intersection with a traffic 
light in his favor is under an obligation to use due care 
* * *” Laurinat v. Giery, supra. 

“It should be understood that even though the driver 
of a motor vehicle has the right-of-way he must always 
use ordinary care and prudence to avoid an accident. 
Caryl v. Baltimore Transit Co., 190. Md. 162, 58 A. 2d 
239; Byrne v. Schultz, 306 Pa. 427, 160 A. 125. In regard 
to this it is stated in Byrne v. Schultz, supra: ‘The sig- 
nal to cross is not a “command to go, but a qualified per- 
mission,” and the qualification is “to proceed lawfully 
and carefully,” as a prudent man would under the cir- 
cumstances, which certainly requires looking to the right 
and left before entering upon the intersecting street.’” 
Styskal v. Brickey, supra. 

While appellant was under a duty to let both cars 
and pedestrians, rightfully in the intersection, get clear 
thereof before he proceeded into and across it on the 
green light, however, appellee was also under a duty 
not to enter a lane of traffic on Eleventh Street without 
looking to see if it was safe for her to do so and then, 
if she thought she could safely do so, give a signal to that 
effect to approaching cars, if any, in that lane. 

We were in error in saying the evidence did not justify 
the court’s submission of specification “i”, or that ap- 
pellee was, under the foregoing situation, not required 
to maintain a lookout. 

However, in view of our discussion in the opinion of 
specification “a” and, under the evidence adduced, the 
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erroneous submission of other charges of contributory 
negligence, including “b”, “d”, and “f’, we conclude 
the trial court was not in error in granting appellee a 
new trial. Therefore our affirmance of its action in 
doing so is adhered to and appellant’s motion for re- 
hearing is accordingly denied. 


Morvrion FOR REHEARING OVERRULED. 


FRANK G. DAFOE AND ALBERT N. DAFOE, ALSO KNOWN AS 
Au N. DaFoE, AN INCOMPETENT PERSON, THROUGH AND BY 
FRANK G. DAFOE, HIS SON AND NEXT FRIEND, APPELLANTS, 
v. WILLIAM R. DAFOE ET AL., APPELLEES. 
69 N.W. 2d 700 


Filed April 8, 1955. No. 33676. 


1. Parties. The real party in interest is the party entitled to the 
avails of the suit. 

For a standing as party plaintiff it is necesary, not 
only that plaintiff have a legal entity or existence and that 
he be possessed of legal capacity to sue, but also that such 
party have, in the cause of action asserted, a remedial inter- 
est which the law of the forum can recognize and enforce. 

3. Descent and Distribution. Any prospective interest, or right to 
inherit, as an heir, is a mere expectancy or possibility, a mere 
hope or anticipation, and an expectant heir cannot merely on 
the basis of his expectancy maintain an action during the life 
of his ancestor to cancel a transfer made by his ancestor. 

4. Insane Persons: Parties. In order to sue as next friend, 
where the alleged incompetent controverts or repudiates the 
right of a next friend to act in his behalf, the plaintiff must 
plead and prove by a preponderance of evidence that at time 
of bringing the suit, and maintaining the same, the person 
in whose behalf he sues: (1) Does not reasonably understand 
the nature and purpose of the suit; (2) does not reasonably 
understand the effect of his acts with reference to the suit; and 
(3) does not have the will to decide for himself whether or not 
the suit should be brought and prosecuted. 


AppEAL from the district court for Johnson County: 
H. Emerson KoxJErR, JupGE. Affirmed. 
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Ernest F. Armstrong, Dwight Griffiths, and Robert S. 
Finn, for appellants. 


John H. Binning, Flansburg & Flansburg, Max Kier, 
Raymond B. Morrissey, Otto Kotouc, Jr., and Beghtol, 
Mason & Anderson, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 


On April 18, 1953, a petition was filed in the district 
court for Johnson County designating “FRANK G. DA- 
FOE and ALBERT N. DAFOE, also known as AL N. 
DAFOE, an incompetent person, through and by FRANK 
G. DAFOE, his son and next friend,” as plaintiffs, and 
designating William R. Dafoe, Virginia B. Dafoe, and 
others as defendants. Frank G. Dafoe will be hereinafter 
generally designated as Frank, William R. Dafoe as 
William, Virginia B. Dafoe as Virginia, and Albert N. or 
AlN. Dafoe, as Albert. The action, insofar as important 
here, was in equity seeking to cancel and set aside cer- 
tain deeds and conveyances of real and personal prop- 
erty executed and delivered by Albert to his son, de- 
fendant William, and defendant Virginia, his wife, on 
July 15, 1952, as consideration for a written agreement 
executed by them and him to support Albert, the father, 
for the balance of his life, or executed by way of gift 
by Albert to them; to obtain an accounting and restitu- 
tion, or in the alternative to impose a trust upon the 
property and money involved, and preserve same until a 
guardian could be appointed for Albert; and for general 
equitable relief. Such relief was sought upon the ground 
that Albert was 82 years of age, “in poor physical health, 
mentally ill and for a period exceeding 3 years has been 
mentally incompetent and incapable of conducting his 
own affairs and managing his properties and that said 
Albert N. Dafoe was physically and mentally incom- 
petent at all times mentioned hereinafter.” It was sub- 
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sequently alleged that Albert was mentally incompetent 
to execute the instruments involved on July 15, 1952, 
and that they were the result of undue influence and 
duress, exercised by defendants William and Virginia, 
who allegedly dissipated the property conveyed, and 
breached the agreement given as consideration therefor. 

On May 22, 1953, an amended petition was filed con- 
taining two separate causes of action with comparable 
material allegations made and comparable relief sought. 
Thereafter, on May 23, 1953, Albert filed a special ap- 
pearance, “for the sole and only purpose of objecting to 
the jurisdiction of said court over his person * * * for 
one or more of the following reasons, to-wit: 1. That 
said Albert N. Dafoe did not consent to the bringing of 
said action. 2. That in truth and in fact the interests 
of said plaintiff Frank G. Dafoe and Albert N. Dafoe 
are adverse in said action. 3. That no proper and suffi- 
cient service of summons has been had upon said Albert 
N. Dafoe.” 

On November 25, 1953, such special appearance, to- 
gether with special appearances of William and Vir- 
ginia, which do not appear in the record, were sub- 
mitted and overruled by the trial court and said parties 
were given 2 weeks to plead further or answer. 

Thereafter, on December 7, 1953, defendants William 
and Virginia filed a demurrer upon the grounds that: 
“1, The Court has no jurisdiction of the persons of these 
defendants. 2. The Court has no jurisdiction over the 
subject matter of this action. 3. The plaintiffs have not 
legal capacity to sue. 4. There is a defect of parties 
plaintiff. 5. The petition does not state facts sufficient 
to constitute a cause of action in favor of the plaintiffs 
and against these defendants.” On December 28, 1953, 
such demurrer was submitted and overruled, and de- 
fendants were given 2 weeks within which to answer. 

On January 11, 1953, Albert and defendants William 
and Virginia filed separate identical answers respec- 
tively admitting that in consideration of the agreements 
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madé by William and Virginia, said Albert transferred 
the property described in plaintiffs’ petition to William 
and Virginia. They then respectively denied “all and 
singular the allegations of the plaintiffs’ petition not 
specifically admitted herein.” Other named defendants 
also filed separate answers, the substance of which is 
unimportant here. After trial on April 13 to 16, 1954, 
inclusive, whereat voluminous oral evidence was ad- 
duced and numerous exhibits were offered and received 
in evidence, the trial court rendered a judgment find- 
ing and adjudging the issues generally in favor of all 
defendants and dismissing the action, with all costs 
taxed to plaintiff Frank G. Dafoe. Plaintiffs’ motion 
for new trial was overruled, and an appeal was taken to 
this court. It is conceded, however, in this court, that 
the evidence warranted the finding and judgment of the 
trial court in favor of all defendants except defendants 
William and Virginia. Thus this appeal will be consid- 
ered as involving only that part of the judgment in favor 
of them. 

Some 19 alleged errors are assigned in brief of plain- 
tiffs’ counsel, but they may be summarized as con- 
tending that the trial court’s judgment was not sustained 
by sufficient evidence but was contrary thereto and 
contrary to law and the principles of equity. Upon trial 
de novo under elementary rules with relation thereto, 
we conclude that the assignments should not be sus- 
tained, and as hereinafter set forth, state and discuss 
specific reasons for such cortclusion. 

The record discloses that Frank, the alleged next 
friend of Albert, is his son, whose mother was Albert’s 
deceased first wife. That son is 53 years of age and 
lives with his wife Georgie on his farm near Tecumseh. 
He has been deaf since birth but has learned to speak. 
However, at time of trial he had no false teeth which 
fit him and could not be well understood without them, 
so by stipulation he testified by written questions and 
answers. He was called as a witness by plaintiffs’ coun- 
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sel but gave no testimony which could in the slightest 
support or sustain any material allegations of plaintiffs’ 
petition. There is no evidence in this record specifically 
detailing how much property or money Albert had given 
to his son Frank during his lifetime and prior to filing 
of the instant case. Adequate records thereof were 
concededly at hand but were never produced by plain- 
tiffs’ counsel. In such connection, it is conceded that 
on April 7, 1953, 11 days before this action was filed 
and 9 months after July 15, 1952, when the instruments 
involved were executed, Frank, then owing his father 
Albert $6,338, settled with his father in full for $3,000. 
Further, the record discloses that the father had already 
given him a farm and a lot of property and money. In 
any event, in the light of the allegations of plaintiffs’ 
petition and the evidence in this record, Frank had no 
right or interest in the propery involved except a 
prospective interest or right to inherit as an heir, if any 
of such property or money was restored and remained 
after the death of his father. This is not a guardian- 
ship proceeding as in Cass v. Pense, 155 Neb. 792, 54 
N. W. 2d 68, and Frank had a mere expectancy or possi- 
bility, a mere hope or anticipation that he would then 
receive some of such property. In that situation, we 
are first confronted with the question of whether or 
_ not Frank as an individual in his own behalf had any 
right or interest for the protection or vindication of which 
he could invoke the jurisdiction of the court in this case. 
‘We conclude that he did not have any such right or 
interest. Contrary to plaintiffs’ contention, the transcript 
and evidence disclose that such question was appropri- 
ately raised in the proceedings and directly disposed of 
by the trial court. 

Section 25-301, R. R. S. 1943, provides: “Every action 
must be prosecuted in the name of the real party in 
interest, except as otherwise provided in section 25-304.” 
The exceptions contained in the latter section have no 
application here. 
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As early as Kinsella v. Sharp, 47 Neb. 664, 66 N. W. 
634, reaffirmed as late as Gregory v. Pribbeno, 143 Neb. 
379, 9 N. W. 2d 485, we construed and applied section 
25-301, R. R. S. 1943, as meaning that: “The real party 
in interest is the person entitled to the avails of the 
suit.” Plaintiff Frank G. Dafoe individually was clearly 
not entitled to any avails of the suit at bar. 

In Davies v. De Lair, 148 Neb. 395, 27 N. W. 2d 628, 
we said: “As stated in 47 C. J., Parties, § 30, p. 21: ‘For 
a standing as party plaintiff it is necessary, not only that 
plaintiff have a legal entity or existence, and that he 
be possessed of legal capacity to sue, but also that this 
person have, in the cause of action asserted, a remedial 
interest which the law of the forum can recognize and 
enforce. It is a rule of universal acceptation that to 
entitle any person to maintain an action in court it must 
be shown that he has a justiciable interest in the subject 
matter in litigation, either in his own right or in a rep- 
resentative capacity.’ 

“And in 39 Am. Jur., Parties, § 9, p. 858: ‘Assuming 
the legal existence of the proposed plaintiff and his 
legal capacity to sue, the next question is whether he 
possesses any right for the protection or vindication 
of which he may invoke the jurisdiction of the court. 
As a general rule, one having no right or interest to 
protect cannot invoke the jurisdiction of the court as a 
party plaintiff in an action.’ 

““Equity will not interfere with a judgment, on a 
mere showing of a nominal or technical violation of the 
plaintiff’s rights; substantial injury must be shown.’ Van 
Every v. Sanders, 68 Neb. 509, 95 N. W. 870. 

“For as stated in 39 Am. Jur., Parties, § 10, p. 859: 
‘* * * courts are instituted to afford relief to persons 
whose rights have been invaded, or are threatened with 
invasion, by the defendant’s acts or conduct, and to give 
relief at the instance of such persons; a court may and 
properly should refuse to entertain an action at the 
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instance of one whose rights have not been invaded or 
infringed, * * #9 

Further, as stated in 26 C. J. S., Descent and Distri- 
bution, § 61, p. 1085, citing numerous authorities: “Any 
prospective interest, or right to inherit, as an heir is 
a mere expectancy or possibility, a mere hope or antici- 
pation. An expectant heir cannot on the basis of his 
expectancy maintain an action during the life of his 
ancestor to cancel a transfer made by such ancestor.” 
The foregoing rules are applicable and controlling here. 
Therefore, we conclude that Frank G. Dafoe could not 
individually maintain this action as plaintiff in his own 
behalf. Defendants William and Virginia, and Albert 
as well, also presented and argued other reasons in their 
briefs why Frank could not do so, but they require no 
discussion. © 

This is not a case where the grantor or his duly quali- 
fied representative brought the action alleging mental 
incompetency, undue influence, or breach of agreement 
to support, as in cases relied upon by plaintiffs’ counsel. 
This was an action brought by Frank as next friend 
of Albert, allegedly incompetent, wherein Albert at all 
times, in the district court and this court, ratified and 
confirmed that the instruments involved were validly 
executed; denied that he was incompetent; alleged that 
he did not consent to the bringing of the action; and 
denied or repudiated the right of Frank to bring, con- 
trol, and maintain the action as his next friend, as did 
also defendants William and Virginia. Contrary to 
plaintiffs’ contention, the question is also presented then. 
of whether or not, in the light of the pleadings and evi- 
dence, this action could be so controlled and maintained 
by Frank as next friend. We conclude that it could not. 

In Stephan vy. Prairie Life Ins. Co., 113 Neb. 469, 203 
N. W. 626, this court said: “It is a general rule that, 
where a person is actually insane, but has not been 
judicially so declared, both actions at law and suits in 
equity may be maintained on his behalf by his next 
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friend. The authorities are also harmonious in holding 
that, in all cases where a person is not actually insane, 
but is incapable, through age or weakness of mind, to 
conduct his own affairs, suits may be maintained on his 
behalf by his next friend. But it has been held that 
it is in the discretion of the court to allow an action so 
instituted to proceed or not, and it may order a stay 
of proceedings to await the due appointment of a general 
guardian, or order the same to be discontinued, as it may 
be advised. 14 R.C. L. 611, sec. 63.” See, also, Wager 
v. Wagoner, 53 Neb. 511, 73 N. W. 937. 

In 44 C. J. S., Insane Persons, § 144, p. 311, citing 
numerous authorities, it is said: “In the absence of 
anything to the contrary, the consent of an insane per- 
son to his representation by next friend will be pre- 
sumed. Since the right of a next friend to prosecute a 
suit is limited, the person sought to be represented has a 
right to repudiate the interference. The jurisdiction 
of the trial court to entertain the suit by next friend, 
however, is not ousted by the objection of the person rep- 
resented. In such case, the court should inquire into 
the mental condition of the person in order to deter- 
mine the propriety of allowing the next friend, rather 
than the person he assumes to represent, to control the 
proceeding.” Here, Albert and defendants William and 
Virginia repudiated Frank G. Dafoe’s interference, and 
Albert’s consent would not be presumed. 

Rather, in such cases the presumption is otherwise. 
As stated in Howard v. Howard, 87 Ky. 616, 9S. W. 411, 
1 L. R. A. 610: “The law presumes all persons to be 
of sound mind, and if adults, capable of managing their 
own affairs; and the mere fact that it is alleged by a 
person styling himself next friend, that a particular in- 
dividual, who is an adult, is of weak or unsound mind, 
and not capable of taking care of his own affairs, does 
not destroy that presumption.” See, also, Cort v. Ben- 
son, 159 Iowa 218, 140 N. W. 419. 

The applicable and controlling rule here is that in 
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order to sue as a next friend, where the alleged incom- 
petent controverts the right of the next friend to act 
in his behalf, the plaintiff must plead and prove by a 
preponderance of evidence that at the time of bringing 
the suit, the person on whose behalf he sues: (1) Does 
not reasonably understand the nature and purpose of 
the suit; (2) does not reasonably understand the effect 
of his acts with reference to the suit; and (3) does not 
have the will to decide for himself whether or not the 
suit should be brought and prosecuted. Upon failure to 
establish such criteria, a next friend cannot maintain 
an action. In Simmons v. Kelsey, 76 Neb. 124, 107 N. 
W. 122, this court said: “It is urged that the suit should 
have been abated because the plaintiff lacked sufficient 
mental capacity to maintain it. The evidence shows that 
the plaintiff is a woman about 80 years of age. It is 
not at all surprising that, when her mental capacity is 
called in question, there should be abundant evidence 
showing that she lacked the intellectual strength and 
vigor that she once possessed. But that falls far short 
of proving that she is mentally incompetent to main- 
tain this suit. As was said in English v. Porter, 109 
Ill. 291: ‘Although the mind of a person may be to 
some extent impaired by age or disease, still, if he be 
capable of transacting his ordinary business—if he un- 
derstands the nature of the business in which he is 
engaged, and the effect of what he is doing, and can 
exercise his will with reference thereto—his acts will 
be valid and binding.’ See Emerick v. Emerick, 83 Ia. 
411, 13 L. R. A. 757, and notes. The evidence satis- 
fies us that the plaintiff reasonably understood the na- 
ture and purpose of her suit, the effect of her acts with 
reference thereto, and had the will to decide for her- 
self whether or not it should be brought and prosecuted. 
That, we think, is sufficient mental capacity to main- 
tain the action.” See, also, Stephens v. Stephens, 143 
Neb. 711, 10 N. W. 2d 620. 

Further, in In re Estate of Isaac, 108 Neb. 662, 189 N. 
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W. 297, which involved the appointment of a guardian 
ad litem for an alleged incompetent, this court said: 
“To justify such an appointment, which may have the 
effect to deprive a person of the control of litigation in 
which his interests may be largely involved, the fact 
of incompetency should be specifically alleged, and the 
court should be satisfied from the proofs that the status 
of incompetency actually exists at the time the appoint- 
ment is made. A finding of incompetency should be 
made. Patton v. Furthmier, 16 Kan. 29; Spencer v. 
Popham, 5 Redf. Sur. (N. Y.) 425; Patton v. Taylor, 
144 Ark. 254; Ex parte Trice, 53 Ala. 546. The court 
did not find that Lucy Isaac was incompetent, but 
merely found that a petition had previously been filed 
in that court for the appointment of a general guardian 
for her, on the ground of mental incompetency. This 
was insufficient ground for the appointment. * * * A 
great deal of testimony was taken in the district court 
in the case at bar, as to whether she was ever in fact 
incompetent. That court found that she was sane, and 
the evidence, though in sharp conflict, is sufficient to 
support the finding.” 

Contrary to the contentions of Albert and defendants 
William and Virginia, we conclude that the allegations 
of plaintiffs’ petition with regard to incompetency of 
Albert at the time of bringing the action and thereto- 
fore were sufficient, although not so specific as to be 
designated a perfect plea. Bearing that in mind, to- 
gether with the rules heretofore set forth, we have 
examined the record. Insofar as important here, it dis- 
closes as follows: Albert was a man 82 years of age, 
who had for many years been a lawyer and also en- 
gaged in the real estate, insurance, and banking business 
at Tecumseh. On July 15, 1952, he owned certain de- 
scribed real and personal property, including 121.79 
shares of stock in the Johnson County Bank of Tecumseh. 

William is also Albert’s son, whose mother was Al- 
bert’s deceased second wife. He was 32 years of age 
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at the time of trial. He was married and had two 
young children. He had been interested in biochem- 
istry, genetics, and other related sciences, as well as 
the general advertising and publishing business, and 
did not want to be a lawyer. Nevertheless, his father 
urged him to become a lawyer, so, after attending Ne- 
braska Wesleyan University, he attended the univer- 
sities of Michigan and Nebraska. He was graduated in 
law at the latter institution in 1950. In the meantime 
he served 9 months in the army and worked 3 months 
on a surveying crew. He and his family lived in Ann 
Arbor, Michigan, from 1944 to 1948. During that period 
the necessaries for himself and wife were furnished by 
himself, his wife who was employed for about 2 years, 
and by Albert his father. He was not there employed 
but had collected a personal injury judgment for $7,650, 
and his wife earned more than $4,000. They used these 
sums and his father made up the difference required for 
their support. They lived at Norfolk for a short time 
in 1949, 

After William’s graduation in 1950 he wanted to go to 
New York, Philadelphia, Chicago, or some other large 
city, but his father insisted; as did his half brother 
Frank, that he was obligated to return to Tecumseh and 
be with his father. He did so, where he and his family 
lived with his father in a residence owned by the father 
and he and his father became associated together as 
lawyers in the firm of Dafoe and Dafoe, with offices 
located in his father’s building. By agreement, their 
offices were renovated and improved at Albert’s ex- 
pense. The father’s home was improved and they 
bought a few pieces of furniture, including a television 
set, at Albert’s expense, and Albert generally furnished 
the money necessary for groceries, household, and other 
expenses. William obtained a little law practice, and 
collected a few legal fees. At the request of Albert, he 
ran for county attorney, at his father’s expense, but 
was not successful. He never represented his father as 
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a lawyer. His father took care of his own business, but 
once in a while he would ask William about business 
matters. In April 1952 William, his wife Virginia, and 
their two children, together with Albert, moved to 
Lincoln, where, except for a short time, they all lived 
together at 1944 South Cotner Boulevard. 

Plaintiffs’ counsel has laid great stress upon the total 
amount of money received by William and Virginia, or 
expended by the father in their behalf over the years. 
In that connection, Albert kept a daybook in his own 
handwriting, recording and reciting therein his daily 
financial transactions. He included among such trans- 
actions money paid to or for William or Virginia and to 
or by the firm of Dafoe and Dafoe. In that connection, 
plaintiffs’ counsel offered in evidence one such daybook 
covering entries from January 1, 1949, to March 29, 
1952, which was received in evidence after proof by 
plaintiffs’ own witness that it correctly reflected the 
facts. Such evidence is important here in the light of 
plaintiffs’ petition filed April 18, 1953, which alleged 
that Albert was “mentally ill and for a period exceeding 
3 years has been mentally incompetent and incapable 
of conducting his own affairs and managing his prop- 
erties.” In other words, such evidence was and is com- 
petent to be considered by the court as a refutation of 
such allegations. 

Georgie Dafoe, the wife of Frank, was called as a 
witness by plaintiffs’ counsel. She testified that in 1951 
she had several conversations with Albert and he had 
trouble remembering things. He sold some land which 
he owned in Nemaha County, and the next day in- 
quired about how much had been sold, where it was 
located, and the price received; and later seemed con- 
fused about where or how he was to get to Hitchcock 
County where some of his other land was to be sold. 
The day after the sale he told the witness and her 
husband that he was afraid he was going to have trouble 
with William and Virginia; they were not satisfied, and 
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she was cruel to him. In January 1952 he said that 
William had struck him, and he was not going to stand 
for such treatment. However, on cross-examination 
Georgie testified that Albert always knew that he had 
two sons; that he always knew the extent of his farms, 
bank stock, and other property, and that he knew how 
property was transferred, by deed, court sale, or lease. 
She also testified that he had given them an equity in 
a farm and money on several occasions, and said that 
they had kept complete book and check records of all 
of it, which she would attempt to disclose the next. 
morning, but she did not do so. 

Plaintiffs’ counsel called several lay witnesses who 
knew Albert at Tecumseh. One of them, a retail cloth- 
ing merchant, testified he noticed that Albert had a 
tendency to be forgetful. In the late fall of 1951 he 
bought two pair of rubbers the same day, paying cash 
therefor. They were next door neighbors and discussed 
the boundaries of their property, which Albert knew 
about. They never did discuss Albert’s sons or the 
nature and extent of his property or about the usual 
manner of transferring property. 

A farmer testified that on March 1, 1950, he wanted to 
renew a mortgage on his farm, but Albert seemed for- 
getful and neglected to take care of it, so with the assist- 
ance of another attorney it was negotiated with the 
then holder of the mortgage. In January 1950 Albert 
sold him an insurance policy on his property for a term 
of 3 years. In January 1951 Albert thought it had lapsed 
and wanted to renew it. In the summer of 1951, the wit- 
ness had a $10 loss which was unpaid until January 1954, 
although Albert said he had sent the claim in. Other 
transactions with Albert were not unusual, and the wit- 
ness had no knowledge whether or not Albert knew the 
objects of his bounty, the extent of his property, or the 
manner of transferring property. 

A clothes cleaner sold Albert two suits of clothes 
in 1949 and one in 1950. He kept them cleaned for Al- 
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bert. Early in 1950, the suit worn by Albert was unfit 
for further service, and he had forgotten that the other 
two suits were hanging in a closet at home. They never 
discussed Albert’s two sons, the nature and extent of his 
property, except a small part which the witness wanted 
to buy, or the manner in which property was transferred. - 

A retail lumber man bought a lot from Albert on April 
27, 1950. He traded him one lot for another and paid 
the difference in cash. It was handled by Albert’s law- 
yer, and afterward Albert was confused about which lot 
was which, until they visited the lots. As a lumber cus- 
tomer, Albert sometimes misplaced the statements sent 
to him. However, the witness testified that Albert was 
at all times perfectly able to transact business and per- 
fectly able to transfer property when his lawyer was 
with him. 

A grocer testified that Albert did business with him 
and had.a charge account the past several years before 
moving to Lincoln. About 3 months before that time, 
Albert telephoned an order, then forgot and telephoned 
the same order several times again. Sometimes over the 
years Albert paid his bill, and forgetting, offered to pay 
it again. In August or September 1951, Albert renewed 
a policy of insurance on a warehouse belonging to the 
witness who wanted the policy changed in some respects. 
Albert noted the changes but did not make them, having 
misplaced the memorandum, so the next day the witness 
went to Albert’s office where the transaction was com- 
pleted. The witness did not know whether or not Albert 
always remembered his sons or knew the nature and ex- 
tent of his property or knew how property was trans- 
ferred, and he did know what Albert’s mental con- 
dition was on July 15, 1952. 

A farm manager served several years with Albert as 
officers of a cemetery association. In February 1951 they 
had a business meeting to determine the manner of re- 
investment of cemetery. funds. Albert wanted them in- 
vested in farm mortgages, but the board decided to put 
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the money in a building and loan after which Albert 
seemed confused about the purpose of the meeting. How- 
ever, after explanations by the secretary, everything was 
all right. In 1950 Albert temporarily misplaced some 
cemetery bonds that were in his possession, but Albert’s 
' secretary found them in his office. The witness never 
had any business transaction with Albert and expressed 
no opinion with regard to his incompetency then or there- 
after. 

A garage owner testified that Albert had been his cus- 
tomer since 1941 when he bought his 1941 Plymouth 
car and drove the same car from that time until he left 
for Lincoln in 1952. Albert wrote their annual bond for 
a motor: vehicle dealer’s license until 1949, when he 
neglected to furnish it, so it was obtained elsewhere. 
During the last 3 or 4 years, upon several occasions 
Albert misplaced or could not find his car keys, so they 
would order another set. The witness believed that 
Albert knew at all times that he had two sons. How- 
ever, he did not know whether or not Albert knew the 
nature or extent of his property or about transferring 
property, and the witness had no idea what Albert’s 
condition was on July 15, 1952. 

A life insurance man, who formerly traveled for an 
equipment company, sold Albert a steel crib delivered 
September 25, 1948. When the bill was presented for 
payment October 1, 1948, Albert denied that he had 
ordered it. However, after contacting his tenant, Albert 
paid for the equipment. That was the only transaction 
with Albert the witness ever had. He did not know 
whether or not Albert knew that he had two sons, or 
knew the nature and extent of his property, or knew how 
to transfer property, by deed or otherwise, and he had 
no idea what Albert’s condition was in 1952. 

An implement man testified that once in 1950, Albert’s 
car had collided with a car and asked if it was one be- 
longing to the witness or to one of his sons. An inquiry 
developed that the car belonged to another man. That 


160 NEBRASKA REPORTS [Vou. 160 
Dafoe v. Dafoe 


was explained to Albert and he left, but returned sev- 
eral times making the same inquiry. About a month 
later, Albert came to the implement house looking for 
a man who had been working there. He was told that 
the man was working at another building, but after- 
ward Albert came back several times making the same 
inquiries. The witness had not talked with Albert since 
the spring of 1950, and he would have no way of knowing 
his condition on July 15, 1952, or at the time of the trial. 

A witness who once farmed land managed by Albert 
testified that every fall he paid Albert the cash rent. 
Once he paid him $80. It was laid on the corner of Al- 
bert’s desk, and he got it confused with $40 or $50 lying 
on another corner of his desk, and said the witness 
had not paid him enough. Once in 1950 he settled with 
Albert, who paid him $15, and thereafter three or four 
times attempted to pay it again. The witness also said 
that he saw Albert out at his farm in the fall of 1952, 
which evidently was not true, and contrary to his testi- 
mony that Albert did not manage the farm in 1952. 
Further, the witness did not know whether the pre- 
viously recited events took place in 1949, 1950, or 1951. 

A man engaged in the poultry and feed business in 
the building next door to the Dafoe and Dafoe law office 
building testified that in the summer of 1951, Albert 
came in wanting him to check the roof on his buildings. 
That was done and Albert was told the condition, but 
he came back two or three times to inquire again about 
what their actual condition was. In 1951 Albert had 
three or four bunches of keys on chains. He sometimes 
tried to lock or unlock the door east of his own office, 
and sometimes could not find the right key to his car. 
Once when his ignition keys had been misplaced, they 
were found by the witness in Albert’s office. In the 
summer of 1951, Albert would sometimes ask what date 
it was and upon being told would later return to verify 
it. He usually parked his car in front of his office and 
would have difficulty backing out of the narrow drive- 
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way. The witness testified that he did not know 
whether or not Albert realized that he had two sons, 
or knew the nature and extent of his property, or knew 
how property was transferred, and that he had no way 
of knowing Albert’s condition on July 15, 1952. 

A farmer testified that Albert was agent for his land- 
lord until the spring of 1951. In April 1951, Albert 
talked with him about sealing some corn, and Albert 
wrote on a piece of paper the amount of corn, together 
with the location and description of the land. In doing 
so, Albert wrote northwest quarter of section 28, and the 
witness corrected that part to read northeast quarter 
of section 28. Albert also wrote white corn, and the 
witness corrected it to read yellow corn. Albert then 
left, but, having misplaced the piece of paper, drove 
back and made a new memorandum. Afterward, Albert 
called the witness several times about the transaction. 
In the spring of 1949, the witness called at Albert’s home 
where he was confined by an accident. He was doing his 
office work at home and the dining room table was lit- 
tered with papers and a government check for about 
$2,000 had fallen to the floor. The last time the wit- 
ness ever saw Albert was in the summer of 1951. He 
testified that he had no way of knowing whether or not 
Albert knew the nature and extent of his property, but 
he always did know that he had two sons and always 
knew how to transfer property, by will or deed or some- 
thing like that. 

A garage mechanic testified that in early winter or 
late fall of 1951 he was sent up to Albert’s house to 
start his car. Albert said that he had lost his ignition 
key and was trying to start the car with one which did 
not fit. The witness found the proper key on Albert’s key 
ring and started the car. The witness testified that on 
about three occasions Albert forgot where he had parked 
his car. However, the last time the witness ever saw 
Albert was in the early winter of 1951 and he never 
discussed his family, his property, or the manner or 
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means of transferring property, and knew nothing about 
Albert’s condition on July 15, 1952. 

A deputy county clerk testified that for 3 or 4 months 
prior to moving to Lincoln, Albert came to his office 
almost every day and checked the chattel mortgage and 
real estate records for a half hour or more, without first 
looking at the indexes. Also, sometimes Albert did not 
put some of the records back in their right numerical 
order. Once he started to walk out with another man’s 
hat, but was called back to find his own on the counter. 
Sometimes he said “I wonder what I came over for?” 
It was brought out, however, that such records were 
kept in chronological order and could be readily checked 
daily without first going to their index, and it was not 
unusual for people to misplace numerical books after 
using them. The witness knew nothing about the con- 
dition of Albert on July 15, 1952, and expressed no opin- 
ion with regard to his mental competency at any time. 

A physician engaged in the general practice of medi- 
cine at Tecumseh was called as a witness by plaintiffs’ 
counsel. He first examined Albert on September 21, 
1950. He diagnosed and thereafter treated Albert upon 
several occasions for an irregular heart until in Janu- 
uary 1952. In February 1952 he. referred Albert to a 
Lincoln physician for examination, after which time 
until March 28, 1952, Albert was treated by the witness 
for arteriosclerosis or hardening of the arteries involving 
the brain, which caused Albert to be confused and unable 
to remember recent events clearly. The treatment for 
such disease was said to be largely prophylactic, al- 
’ though vasodilating drugs are used to increase the blood 
supply, and such cases are usually referred to a psychi- 
atrist for treatment. The witness testified he knew that 
such condition existed as early as April 1950 by observa- 
tion in a business transaction in which the physician 
then purchased a lot from Albert. At that time, how- 
ever, he felt that Albert was competent to transact 
business after things were thoroughly explained to him 
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and cleared by counsel. However, he testified that the 
disease was progressive in character, thus Albert’s mem- 
ory of recent events was shorter when he was last seen 
by the witness on March 28, 1952, and he testified that on 
July 15, 1952, he was of the opinion that Albert would 
not have been mentally capable of transacting business. 
His opinion was based upon the criteria that in order to 
have the mental capacity to transact business, Albert 
would be required to have good or sound business judg- 
ment, good insight, be able to know and remember his 
physical assets and their value, have mental clarity, 
ability to think properly, and have a keen insight not 
ravaged by any disease processes. However, the witness 
testified that he knew Albert never forgot that he had 
two sons. The witness and Albert never discussed the 
manner in which property was conveyed, except with 
regard to his own transaction in April 1950. After that 
time, however, the witness did discuss with Albert the 
nature and extent of some of his property, and “he knew 
what they were.” 

A Lincoln lawyer who was a friend of the Dafoe fam- 
ily was called by plaintiffs’ counsel as a witness. He had 
represented William in an automobile accident case and 
obtained a judgment in his favor for damages, which was 
paid to and used by William as heretofore mentioned. 
On February 9, 1952, at which time the witness repre- 
sented Frank, a nurse at St. Elizabeth Hospital in Lin- 
coln called the witness, saying that Albert wanted him to 
come and see him. In the afternoon he and another 
member of his firm went out there. Neither of such law- 
yers at that time or since ever represented Albert as his 
lawyer. Albert had recently been taken to the hospital 
and treated there because he had received several broken 
ribs in an accident. He did not look well and the witness 
had no knowledge with regard to the medication which 
Albert had been receiving. However, Albert recognized 
the witness, knew that he was a lawyer, and said that 
William was trying to get his property. He wondered 
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why he was being kept in a hospital, said he thought 
Virginia was responsible for it, and spoke disrespect- 
fully of her. Also, in the course of the conversation he 
wanted to know what hotel he was in and talked about 
being in Omaha, whereupon his whereabouts were ex- 
plained. He said that he had prepared a will or had 
one prepared by a lawyer, and was confused about 
whether or not he had one. Albert was told by the 
witness that if he ever wanted him to just call his law 
office and if he was not there to ask for some other named 
member of the firm, whereupon Albert replied, “Sure 
I remember them now.” In November 1951 the witness 
had received a letter from Albert saying in substance 
that he was going to fix it so that Frank and William got 
an equal share of his property and wishing that he would 
be employed by Frank to help look after Frank’s in- 
terest in the estate. The witness expressed no opinion 
whether or not Albert was mentally competent at any 
time. 

Another Lincoln lawyer who represented Albert in the 
transactions here involved but withdrew as an attorney 
for Albert before the trial was called as a witness by 
defendants. He was first consulted by Albert at Albert’s 
office in Tecumseh during the latter part of March 1952, 
with regard to disposition of his property. The lawyer 
pointed out to him the advantages of a trust, and advised 
him to so dispose of it, but Albert said that it was not 
what he wanted to do; and that he and William had 
been very close, and having reached a point in life where 
he did not want to be bothered with looking after his 
property which he described, he knew William would 
look after it, and he wanted to transfer his property to 
William who would agree to support him and care for 
him the rest of his life. The lawyer then suggested that 
Albert write him a letter telling him what he wanted 
to do. Thereafter, on April 12, 1952, Albert wrote the 
lawyer a 10-page letter, all written and signed in his 
own handwriting. Appearing in the evidence it de- 
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clared that he was in good physical condition and en- 
tirely competent in every way to take care of his affairs, 
although getting forgetful in small matters, and re- 
affirmed his former position that he did not want a trust 
agreement or conservator, or any outsider handling his 
property, but wanted to transfer all of it to William 
and have William agree to take care of him the rest of 
his life. The letter generally described all of Albert’s 
property and the location thereof, recited some of his 
monetary obligations, declaring how he wanted them 
paid. It recited in detail and exactly what disposition he 
wanted to make of all his property, and called attention 
to his lack of confidence in his son Frank, who was, he 
believed, easily influenced and would not properly care 
for him. It recited that he had already provided for 
Frank by setting him up in farming and giving him 
help in many other ways. Later, the lawyer had several 
conversations with Albert in his office in Lincoln, and 
talked with him a few times over the telephone about 
minor matters. As aresult, and at Albert’s direction, the 
instruments here involved were prepared. On July 15, 
1952, in the offices of the witness, they were read and 
explained to Albert in the presence of a psychiatrist and 
a physician in Lincoln, who had theretofore examined 
him to test previous threats made by Frank and others 
to contest his mental competency. The witness testified 
that Albert was then capable of transacting business, 
knew the objects of his bounty, the nature and extent of 
his property, the manner in which property is trans- 
ferred, and the nature and effect of the instruments 
which were then and there voluntarily signed, acknowl- 
edged, witnessed, and delivered. 

The psychiatrist testified as a witness for defendants. 
His educational qualifications and extensive training 
as an expert with many years of experience in the fields 
of psychiatry and neurology were not disputed. He 
first examined Albert in his office in Lincoln on April 
7, 1952. Albert was then given a physical, psychiatric, 
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and neurological examination. He was cheerful and 
cooperative. He said he had been sleeping well and had 
a good appetite. He did complain that his chest hurt at 
times, admitted some difficulty with his memory, and 
that he was becoming hard of hearing. He said that 
he was born November 23, 1871, came to Nebraska in 
1879; that his father was a doctor; and that the famous 
Doctor Dafoe in Canada was his second cousin. He 
stated that he was admitted to the bar in 1902, but had 
done little trial work, mostly partition suits and sold 
real estate and insurance. He described generally the 
property owned by him, together with the location 
thereof, and stated the approximate value of his bank 
stock. He stated that his son Frank was a son of his 
first wife, deceased, and William was a son of his second 
wife, deceased. He also said “I have already given 
Frank a farm * * * I want to give Bill a deed giving him 
the balance of the estate provided he takes care of me 
the rest of my life. I have given Frank a lot already.” 
The physical examination disclosed that Albert had an 
impairment of hearing, arteriosclerotic changes of the 
aortic vessels, with an extra heart beat every fourth 
beat; a blood pressure of 150 over 75; pulse rate of 64; 
and no loss of coordination. There was also some evi- 
dence of moderate aortic changes in the cerebral ves- 
sels, which might affect recent memory. Otherwise, 
for a man his age, Albert’s physical condition was good, 
quite satisfactory. The psychiatrist also again saw Al- 
‘bert in his office on July 14, 1952, and in the lawyer’s 
office on July 15, 1952. The psychiatric examination 
disclosed that Albert was oriented for time, place, and 
person, but was unable to recall some recent tests, 
names, and events. He did not show any abnormal 
emotional state or evidence any feeling of persecution 
or delusions. He was a fairly settled, rigid type of in- 
dividual, without any emotional instability, and a per- 
son who could not be easily influenced. He had a sim- 
ple senility with no evidence of senile dementia or cere- 
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bral sclerosis or phychosis from cerebral arteriosclerosis. 
He knew and named his two sons, described his prop- 
erty, knowing the location, nature, and extent of it, 
and again said, “‘I want all of my property to go to 
William, then he will take care of me during my life- 
time.’” The witness testified that Albert then had 
sufficient mental capacity to convey property. On July 
15, 1952, the witness asked Albert if he understood 
what he was doing, and he said, “yes, he was making 
out or entering into a contract, he was making deeds to 
carry it out.” When asked again what he desired to 
do with his property, he said “he wanted to leave it 
to William.” He was asked the extent of his property, 
and again generally described and located it correctly. 
He again also said that he had “two sons, Frank and 
Bill.” Again the psychiatrist gave an opinion that Al- 
bert was mentally competent to convey property and 
understood the nature and effect of the documents 
signed by him on July 15, 1952. The witness testified 
that arteriosclerosis was progressive and not regenera- 
tive, but that its degree and development depended 
upon the individual case. Further, he testified that the 
process may be delayed and mental competency im- 
proved by better nutrition, dilation of the blood vessels 
by medication, and stimulation of brain function, by 
giving recent newly discovered chemicals in connection 
therewith. 

In the light of the foregoing rules and evidence, we 
do not find in the record sufficient competent evidence 
to sustain a conclusion that Albert was at any time 
mentally incompetent to bring, control, and maintain 
this suit. Therefore, we also conclude that Frank had 
no right to bring, control, and maintain this action as 
next friend of Albert. In the light of such conclusions, 
it becomes unnecessary to discuss or decide the issues 
of alleged undue influence or breach of the agreement 
by William and Virginia. 

For reasons heretofore stated, we conclude that the 
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judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to Frank G. Dafoe. 
: AFFIRMED, 


In RE APPLICATION OF CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY FOR AUTHORITY TO DISCONTINUE 
CUSTODIAN AT BOSTWICK, NEBRASKA. 

CuHicaco, BuRLINGTON & QurNcy RaILRoaAD CoMPANY, 


APPELLANT, V. OSWIN KEIFER ET AL., APPELLEES. 
69 N. W. 2d 541 


Filed April 8, 1955. No. 33681. 


1. Railroads. A carrier is not required to make expenditure of 
earnings, from a particular community in the community where 
earned, in excess of the requirements of reasonable service. 

The services and facilities to be furnished by a rail- 
road company at any station need only be just, reasonable, and 
adequate to the requirements of the station, and should in a 
measure be commensurate with the patronage and receipts from 
that portion of the public to whom such service is rendered. 

3. Railroads: Public Service Commissions. In the final analysis, 
when an application is made for additional service or to dis- 
continue an existing service, the question to be determined is 
the public need or lack of need therefor. The carrier is not 
required to maintain standby station agency service not com- 
prehensively used by the public, or to be used only when other 
established carriers fail to meet the need. 

It is the duty of a carrier to seek, and of 

regulatory agencies to permit, the elimination of those services 

and facilities that are no longer needed or used by the public 
to any substantial extent. 

Railroads. Ordinarily a carrier by rail is not obligated to 

furnish substantially door-to-door delivery of commodities 

which are shipped over its lines. 

6. Public Service Commissions: Judgments. The ruling of the 

Nebraska State Railway Commission or of this court on the 

question of discontinuance of an agency at any given time 

does not amount to an adjudication for the future. It is only 

a judgment on the condition presented by the application and 

relates only to the time and conditions presented. 

Appeal and Error: Public Service Commissions. On appeal 

to the Supreme Court from an order of the Nebraska State 


a 
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Railway Commission, while acting within its jurisdiction, the 
question for determination is the sufficiency of the evidence 
to prove that the order is not unreasonable or arbitrary. 


APPEAL from the Nebraska State Railway Commission. 
Reversed. 


J. W. Weingarten and W. P. Loomis, for appellant. 
Robert H. Downing, for appellees. 


Heard before Stmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGuH, JJ. 


Simmons, C. J. 

The Chicago, Burlington & Quincy Railroad Company 
made application to the Nebraska State Railway Com- 
mission to discontinue the services of a custodian at its 
Bostwick station. A protest was filed and hearing was 
had. The commission denied the request. The appli- 
cant appealed here. We reverse the order of the 
commission. 

The applicant will be herein referred to as the car- 
rier, and the protestants by that designation. 

Bostwick is on the carrier’s line between Guide Rock 
and Superior. It is 6% miles by rail and 10 miles by 
graveled highway from Guide Rock, and 6 miles by rail 
and 7 miles by graveled highway from Superior. The 
carrier has at the station an industry or side track, and 
a shelter shed. . 

It appears that Bostwick was once a thriving business 
center. Over the years its business establishments have 
been reduced to an elevator, a one-man repair shop, and 
the post office. There are from 30 to 35 residents within 
a radius of half a mile of the shelter shed. Bostwick is 
now an unincorporated community. Agriculture is the ~ 
only industry in the surrounding territory. . 

The carrier maintains normal full-time agencies at 
Superior and Guide Rock. Agency service was discon-' 
tinued at Bostwick in 1932. For the period covered by 
the record here, the carrier had had custodial service 
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only, at this station for 134 hours a day. This was di- 
vided between periods when the trains arrive. The 
custodian unlocks the shelter house at train time and, 
when required, maintains a fire for warmth there. The 
postmaster uses the shelter house on occasion when 
waiting for the mail trains. No one else is shown to have 
used it. On occasions, the custodian gets train informa- 
tion for the postmaster by carrier telephone so that he 
may return to the post office, 3 blocks away, if the train 
is late. Custodial service is a convenience to the post- 
master in that regard. The custodian has no duties with 
reference to the mail. 

The custodian has the duty of loading and unloading 
cream cans if cream is shipped as baggage. For 32 
months prior to the hearing, no cream was shipped nor 
empties returned at this station. If there should be such 
business in the future and if the custodian is removed, 
this service would be rendered by train crews. 

It is not clear what the custodian has to do with less- 
than-carload shipments of freight forwarded from this 
station. The paucity of the record in that regard is 
probably explained by the fact that in the 32-month 
period prior to the hearing there was one shipment of 30 
pounds in that classification. 

The custodian receives and delivers less-than-carload 
shipments of freight received at the station. The de- 
liveries are made when he is on duty, or at other times 
for accommodation to consignees. In the 32-month 
period mentioned, there were 65 shipments received. 
During the last 8 months there were 3 months in which 
no shipments were received, and a total of 9 such ship- 
ments were received in that 8-month period. 

If the custodian is removed, service on this class 
of freight will be available at either Guide Rock or at 
Superior. It can be delivered at Bostwick and placed 
in the shelter shed by train crews at consignee’s risk 
if so desired. 

Apparently the express business at the station is 
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handled for the express company by the custodian. The 
amount of such business, in number of shipments 
handled, is not shown. However, for the 32-month 
period the carrier’s revenue from that source at the 
station was $131.51. For comparison, the less-than-car- 
load freight revenue allocated on the basis of 50 per- 
cent to the originating and delivering station was $77.05. 
It appears that express service is available at Guide 
Rock and Superior the same as for freight. 

The cost of the custodial service at the station is 
shown to be $1,168.94 for the 32-month period. 

There were four witnesses for the protestants. One 
was the postmaster who desired the convenience of the 
shelter house and the train information. That is not 
shown to be revenue-producing business for the carrier. 

Two protestants were nearby farm residents who de- 
sired the convenience of available less-than-carload 
freight service, but neither appears to have used it to 
any extent of late years. The principal protestant, a 
nearby farmer, appears to have been the principal user 
of less-than-carload shipments. He desired that it be 
kept available for the limited use that he makes of it, 
and to prevent a further dissolution of the business com- 
munity. These protestants show that their business 
centers are now either Guide Rock or Superior. The 
business community as such has all but disappeared. The 
principal protestant seeks to avoid this one further 
removal of a business activity. 

The protestants likewise present the fact that sur- 
rounding farm lands are now being developed by 
irrigation. They anticipate increased business from that 
source for the carrier. 

We do not deem it necessary to recite the showing 
made as to carload shipments or passenger service. It 
is shown that it will not be affected by either the reten- 
tion or removal of the custodian. In Thomson v. Ne- 
braska State Railway Commission, 142 Neb. 477, 6 N. W. 
2d 607, we said: “* * * assuming that the station is 
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highly profitable to the carrier we know of no rule of 
law or reason which requires the expenditure of earn- 
‘ings from a particular community in that community 
contrary to the requirements of reasonable service. 
We, however, do not so assume and we cannot so con- 
clude from the evidence adduced.” 

We have heretofore stated the rules of law applicable 
to the situation presented by this record: “The services 
and facilities to be furnished by a railroad company at 
any station need only be just, reasonable, and adequate 
to the requirements of the station, and should in a 
measure be commensurate with the patronage and re- 
ceipts from that portion of the public to whom such 
service is rendered. * * *” In re Application of Union 
P. R. R. Co., 149 Neb. 575, 31 N. W. 2d 552. “In the 
final analysis, when an application is made for additional 
service or to discontinue an existing service, the ques- 
tion to be determined is the public need or lack of need 
therefor. * * * the carrier is not required to maintain 
standby station agency service not comprehensively used 
by the public, or to be used only when other established 
carriers fail to meet the need.” Chicago, B. & Q. R. R. 
Co. v. Order of Railroad Telegraphers, 155 Neb. 387, 52 
N. W. 2d 238. “It is the duty of a carrier to seek, and 
of regulatory agencies to permit, the elimination of those 
services and facilities that are no longer needed or used 
by the public to any substantial extent.” Chicago & N. 
W. Ry. Co. v. City of Norfolk, 157 Neb. 594, 60 N. W. 2d 
662. 

It is patent that the services performed by a custodian 
at this station are no longer needed or used by the pub- 
lic to any substantial extent. The record indicates that 
the discontinuance of custodial service may cause in- 
convenience to one consignee of less-than-carload freight. 
However, his evidence shows that the service at Superior 
and Guide Rock is adequate and available without un- 
due expense of time or money. A carrier by rail, under 
these circumstances, is not obligated to furnish sub- 
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stantially door-to-door delivery of commodities which 
are shipped over its lines. 

There remains the contention that irrigation develop- 
ment will bring additional transportation requirements. 
Whether it does or not is purely speculative. Likewise, 
it is speculative whether it will require the increase of 
facilities or services at Bostwick or follow existing trade 
practices and be made upon facilities at Guide Rock and 
Superior. 

As to that question, the rule is: “The ruling of the rail- 
way commission or of this court on the question of dis- 
continuance of an agency at any given time does not 
amount to an adjudication for the future. It is only a 
judgment on the condition presented by the application 
and relates only to the time and conditions presented.” 
Thomson v. Nebraska State Railway Commission, supra. 

Finally, the rule is: “On appeal to the Supreme Court 
from an order of the Nebraska State Railway Commis- 
sion, while acting within its jurisdiction, the question for 
determination is the sufficiency of the evidence to prove 
that the order is not unreasonable or arbitrary.” Chi- 
cago & N. W. Ry Co. v. City of Norfolk, supra. 

This record presents the almost irreducible minimum 
of the use of custodial service by the public at Bostwick. 
The order denying the application was arbitrary, unrea- 
sonable, and contrary to the established law of this state. 
Clearly the application should have been granted. 

The order of the Nebraska State Railway Commission ~ 
is accordingly reversed. 

REVERSED, 


GRACE SEWELL, APPELLEE, V. WARREN SEWELL, APPELLANT. 
69 N. W. 2d 549 


Filed April 8, 1955. No. 33688. 


1, Divorce. A rule by which to measure the exact amount or 
degree of corroboration required in a divorce case has not 
been formulated. The sufficiency or insufficiency of corrobora- 
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tion must be determined from the facts and circumstances of 

each case. 

Condonation is forgiveness for the past upon condi- 

tion that the wrong will not be repeated. 

Condonation is complete if there is a voluntary re- 

sumption of marital relations after violation of marital duty. 

The absence of a plea of condonation does not bar its 
consideration and application by the court if the proof affords 
a proper basis for it. 

5. Divorce: Appeal and Error. In an action for divorce if the 
evidence is principally oral and irreconcilably conflicting, and 
the determination of the issues depends upon the reliability of 
the ‘witnesses, the conclusion of the trial court will be care- 
fully regarded by this court. 

6. Divorce. The court may, in the exercise of its discretion, al- 
low compensation for the services of counsel for the wife in a 
divorce case in which a claim by the husband for a divorce 
is presented by cross-petition and a divorce is denied him. 

7. Divorce: Witnesses. The voluntary testimony of an alleged 
paramour that he had intimate relations with a wife whose 
husband is seeking a divorce on the ground of adultery should 
be received with caution and carefully scrutinized. 


ApPpeEAL from the district court for Madison County: 
Lyte E. Jackson, Jupce. Affirmed. 


Hutton & Hutton, for appellant. 
Deutsch & Jewell, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


BoSLAUGH, J. 


This is an action for a divorce. Appellee alleged that 
the parties were married December 5, 1946; that they 
had since been residents of Madison County; that there 
was no issue of the marriage; that appellee had per- 
formed her marital obligations and had been a faithful 
and loyal wife; that appellant had without cause failed 
to support her; that he had struck, beat, and abused ap- 
pellee, and had requested her to seek a divorce from 
him; that appellee had property of the value of $8,000 
at the time of the marriage; that it was sold for that 
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amount and the proceeds, except $300, were used for 
her support since the marriage; that appellant had prop- 
erty and funds of the net value of about $25,000; and 
that appellee was without means for support or to de- 
fray expenses of the suit. 

Appellant denied the wrongs charged against him 
by appellee and in a cross-petition asserted that he had 
been a faithful and considerate husband; that he had 
not given appellee cause for her conduct of publicly and 
falsely accusing appellant of nonsupport and extreme 
cruelty, and of leaving the family home on numerous 
occasions with the motive of injuring the reputation of 
appellant, humiliating, and embarrassing him; and that 
appellee committed adultery during the marriage of the 
parties, specifically in the month of November 1953, 
with a named male person, on January 5, 1954, between 
2 a.m. and 2:45 a. m. with a man whose name was 
not known to appellant, and January 14, 1954, at about 
1:30 a. m. with a person whose name was unknown. 

The trial of the case resulted in findings for appellant 
and against appellee on the petition; for her and against 
appellant on his cross-petition; that the petition and 
cross-petition should each be dismissed; and that ap- 
pellant should forthwith pay the temporary allowances 
previously made in the case and the costs thereof. A 
judgment was rendered in harmony with the findings. 
That adjudication is the cause of this appeal. 

The ages of appellant and appellee at the time of 
the trial were 49 and 47 respectively. Their first at- 
tempt to marry was June 7, 1944, at Reno, Nevada. They 
lived together as husband and wife thereafter at Nor- 
folk until October 1946. Appellee had been previously 
married and divorced, and appellant had been twice 
married and divorced from his second wife only about 
2 months before the attempted marriage of the parties 
at Reno, Nevada. Appellee sometime thereafter learned 
the fact that appellant was a married man, that their 
attempted marriage was void, and she desired another 
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marriage ceremony performed. Appellant refused her 
request. This disagreement resulted, as appellee testi- 
fied, in appellant in October 1946, striking, choking, and 
beating her. She left the place where they were living 
in Norfolk and moved to a hotel. The parties were 
separated until December 4, 1946. They became recon- 
ciled, went to Kansas, and were married December 5, 
1946. They lived together thereafter as husband and 
wife, except during at least 4 other separations result- 
ing from unpleasant marital experiences, until Sep- 
tember 10, 1953. Their residence was at all these times 
in Norfolk. Appellee said that in 1948 appellant came 
home intoxicated, threw her out of bed on her head, 
and because thereof and other abuses inflicted upon her 
by him, she separated from him, went to Omaha, and 
instituted a suit for divorce. During the more than 4 
years from June 7, 1944, to October 1948, appellee said 
appellant struck and injured her about every 2 weeks. 
She claimed that about the time she recovered from 
one black eye appellant would strike her and she would 
have another. Appellant went to Omaha, saw and talked 
with his wife, promised to treat her properly, they be- 
came reconciled, the divorce case was dismissed, and 
they returned to Norfolk about October 1948. Appellee 
testified that thereafter appellant on various occasions 
severely struck, beat, and injured her; that he choked 
her; that he struck her so that her eyes became black; 
and that on one occasion he struck her on the side of 
her head and injured her ear so that she could not 
hear with it for a considerable time. She gave the 
places and times of many of these occurrences. She 
said that appellant assaulted and kicked her out of 
bed on the nights of September 8 and 9, 1953. Appellee 
testified at length and quite in detail to the matters 
she claimed demonstrated the truth of her charge of 
nonsupport. They separated September 10, 1953, and 
this case was commenced on that date. 

Appellee owned and operated a bar and a tavern in 
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Norfolk. A former employee of appellee testified that 
she was a bar maid therein in 1945 and until the sale of 
the bar and tavern in March 1946; that appellant and 
appellee lived in the second story of the building in 
which the bar and tavern were conducted in the first 
or ground story; that at different times when she came 
to work she observed that appellee had black eyes and 
bruises on her body; that the bruises were black and 
blue marks and appeared like somebody had hit her; 
that appellant frequently came into the place of busi- 
ness of appellee, created scenes, and applied vulgar 
epithets to his wife; and that on one occasion appellee 
and her husband had an argument, appellant grabbed 
appellee by one of her arms, and dragged her into the 
kitchen of the tavern. 

A brother of appellee was a witness and he said that 
the day after Christmas in 1952 at his apartment in 
Omaha, he saw appellant strike appellee for no reason 
other than she wanted to stay in Omaha and do some 
shopping, and appellant wanted to go back to Norfolk; 
that the witness restrained appellant and insisted that 
he desist; and that the witness had seen appellee with 
black eyes and injuries to other portions of her body. 
He saw his sister quite frequently and almost each 
time she would have some bruises on her body. The 
last time he saw her in this condition was in the year 
1953. : 

The corroboration of the testimony of the appellee 
was the evidence of the former employee, that of the 
brother of appellee, inferences claimed to be deducible 
from the incomplete records of the appellant produced 
at the trial, and a claimed presumption arising from his 
failure to produce his records as required and demanded 
by appellee. Appellant denied in detail all the testi- 
mony of his wife concerning his conduct in reference 
to her, except he admitted that he did once in 1946 
strike her. He gave no explanation, justification, or 
reason for his act. The corroboration of the evidence of 


178 NEBRASKA REPORTS [Vou. 160 


Sewell v. Sewell 


the appellee is tenuous. Recognition of this is reason- 
ably implicit in the comment of appellee that ‘“Admit- 
tedly, the corroboration of the evidence on extreme 
cruelty was not too strong and the court considered it 
insufficient * * *.” A decree of divorce may not be 
granted on the uncorroborated declarations, confessions, 
or admissions of the parties to the case. A general 
rule by which to measure the exact amount or degree 
of corroboration required cannot be formulated and each 
case must be decided upon its facts and circumstances. 
Peterson v. Peterson, 153 Neb. 727, 46 N. W. 2d 126; 
Spray v. Spray, 156 Neb. 774, 57 N. W. 2d 926; Roberts 
v. Roberts, 157 Neb. 163, 59 N. W. 2d 175. The matters 
offered by appellee as corroboration were not under the 
circumstances of this case sufficient. 

The parties to this case voluntarily lived in an apart- 
ment in Norfolk for about 3 years preceding their sep- 
aration September 10, 1953. They lived as man and 
wife, occupied a common bed, and had intimate relations 
during that time and until their separation. Appellee 
_performed the household duties the morning of the day 
of the separation. She made breakfast for herself and 
her husband and prepared a lunch for appellant who 
was not intending to return at midday. She took care 
of the clothes of appellant and prepared an evening meal 
for him before she left the apartment. The parties have 
been in this contest since and have had no contacts or 
relations. An obstacle to the success of the case of ap- 
pellee is condonation by her as a result of the foregoing 
recited facts of any and all breaches of marital duties 
by appellant to the time of their separation on the day 
of the institution of this case. Condonation is forgive- 
ness for the past upon the condition that the wrong will 
not be repeated. Condonation is complete if there is 
a resumption of marital relations after the breach of 
marital duty. It is true that condonation is not asserted 
as a defense in this case, but the absence of a plea of 
condonation does not bar its considetation and applica- 
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tion by the court if the proof affords a proper basis for 
it. Wright v. Wright, 153 Neb. 18, 43 N. W. 2d 424; 
Hodges v. Hodges, 154 Neb. 178, 47 N. W. 2d 361; 
Pestel v. Pestel, 158 Neb. 611, 64 N. W. 2d 299, on re- 
hearing, 159 Neb. 56, 65 N. W. 2d 233. 

Appellant relies on charges of adultery by his wife 
to support his application for a divorce from her. A 
pick-up truck driver for Omaha Cold Storage Company 
was a witness for appellant. The truck driver said that 
November 18, 1953,. he left Norfolk very early in the 
morning for a trip to Dimock, South Dakota, for a 
load of turkeys at a Mennonite Colony; that he had 
seen appellee a few times before; and that she was 
north of her apartment on North Third Street in Nor- 
folk about 2:30 a. m. when he picked her up for the 
truck trip to South Dakota to get turkeys. The witness 
did not know where she was while the turkeys were 
loaded at the colony. They left there on the return 
trip about 10 a. m. and reached Norfolk about 2 p. m. 
that day. A Mennonite from the colony rode in the 
truck on the return trip. When they were a few miles 
north of Norfolk they passed appellant in a car and 
appellee “ducked down” in the seat to avoid being seen. 
Appellee left the truck when they got to the cold storage 
plant. The witness did not claim there was any im- 
proper conduct or relations on the trip. He said he 
had met appellee a few times at Shady Inn, a tavern out 
some distance from Norfolk; that he was running around 
with her in November 1953; that she bought him drinks; 
that she always had money; and that he had intimate 
relations with her twice during “the first several weeks 
of November * * *.” He could not tell the place or 
places of these claimed indulgences “right offhand.” 
Later he said “I imagine north part of Norfolk; north of 
Norfolk,” but not necessarily “Aleng the roadside.” 
He could not give the date of either of these events. He 
was not sure where he met appellee on either of these - 
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occasions but he made the guess that he “Probably 
picked her up at Shady Inn.” 
. The Mennonite who said he rode in the truck loaded 
with turkeys testified that the driver of the truck was 
accompanied by a woman; that she left the truck at the 
cold storage plant; and that the witness had never 
seen her before and did not see her again until at the 
trial of the case. He was not introduced to her and 
did not hear her name mentioned. He said appellant 
came to see him and told him he had to come down 
and identify the lady that was with them. He testified 
that the woman on the trip was the one who testified in 
the case as Mrs. Sewell. , : 

Appellant testified that he was on the highway north 
of Norfolk accompanied by a lady friend of his Novem- 
ber 18, 1953, and a poultry truck went by him and he 
saw appellee therein as she “ducked down.” He said 
he saw her and the man who drove the truck at Shady 
Inn about 12:30 a. m. the night before; that he saw them 
November 24, 1953, at 2:30 a. m. enter the Perry Cafe; 
and November 29, 1953, they were together at the 
Legion Club. The wife of the truck driver was present 
at the trial and heard her husband testify. She was 
also a witness for appellant. She said she saw her 
husband, appellee, and another woman in the front 
seat of an automobile the last of November. 

Appellee denied all the matters detailed in the fore- 
going. She said she went to Omaha to the home of her 
brother and his family the last part of October 1953, 
probably on the 29th day of that month; that she was 
there until November 30, 1953, and returned to Norfolk 
that night; that she went and stayed in Omaha because 
her brother was in poor health; and that she lived with 
her brother at 1954 Jones Street where he had a small 
apartment until November 25, 1953. She took a room 
at the Hotel Castle in Omaha that day because the apart- 
ment of her brother was small, his infant child had be- 
come ill, and they were crowded; and that she spent 
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‘Thanksgiving Day with her brother and family, and in 
fact prepared the Thanksgiving Day dinner. A state- 
ment of the Hotel Castle in Omaha is in evidence. It 
shows that appellee was there as a guest commencing 
with November 25, 1953, and each day thereafter through 
November 29, 1953. Her brother testified and specifi- 
cally and definitely corroborated the testimony of ap- 
pellee in all its details in this regard. 

The truck driver in the presence of his wife related 
voluntarily, brazenly, and so far as the record indicates, 
_ without a blush of humility or emotional hesitation his 
alleged sexual performances with appellee. This was 
not done impulsively but deliberately. He proclaimed 
in his testimony that he intended to lie for appellee but 
upon further consideration “* * * I decided she had 
tramped around so much that it wasn’t worth lying.” 
He elected not to remain silent, as it had been care- 
fully explained to him the law privileged him to do, but 
rather to do whatever further injury he could to the 
woman he claimed to have debauched and disgraced by 
relating the alleged facts which, if true, branded him 
as a criminal and publicly condemned his wife to the 
Status of companion of a self-confessed adulterer. He 
thus retired as a gigolo and by self-appointment became 
a cad. Conduct not wholly dissimilar to this has been 
the subject of judicial comment. In Letts v. Letts, 79 N. 
J. Eq. 630, 82 A. 845, Ann. Cas. 1913A 1236, the writer of 
the opinion expressed the sentiment of the court in this 
language: “I doubt if there can be found in the history 
of the divorce court anywhere * * * a male co-respond- 
ent, who had voluntarily come forward in aid of an 
injured husband suing for a divorce; who had sunk his 
manhood, his morals and his honor so low as to go 
voluntarily upon the witness stand and with brazen im- 
unity proclaimed his triumph over his victim, to ir- 
retrievably disgrace and ruin her. The experience of 
mankind has been to the contrary, and, therefore, when 
a case arises which is contrary to this experience, it is 
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such an aberration from the normal trend of human 
action that it requires convincing proof to confirm it.” 

The testimony of the truck driver that he had intimate 
relations with appellee was given voluntarily and was 
not corroborated. The witness was an alleged paramour. 
In 17 Am. Jur., Divorce and Separation, § 396, p. 343, it 
is said: “Though in an action for divorce on the ground 
of adultery the alleged paramour may testify that he 
has committed adultery with the defendant, his testi- 
mony should be received with caution. It should be 
given less weight when he testifies voluntarily than when 
he testifies under compulsion. All the cases recognize 
that the testimony of the paramour given voluntarily is 
entitled to but little credit.” See, also, DeDonis v. De- 
Donis, 1 N. J. 48, 61 A. 2d 729; Annotation, Ann. Cas. 
1913A 1240. 

Appellant produced testimony tending to show that on 
the evening of January 4, 1954, appellee was in the com- 
pany of Les Goodman at Shady Inn; that about 12:30 
a. m., January 5, appellee was in his car near this tavern; 
that she and Les Goodman had a conversation and she 
drove away in his car; that at the request of Les Good- 
man appellant and his lady friend, who were at Shady 
Inn, went to the Perry Hotel in Norfolk in the car of 
appellant and had lunch there; that when Les Goodman 
left he was watched and he was seen to go into the 
apartment building where appellee was living; that this 
was about 2 a. m., January 5, 1954; and he stayed in 
the building about 45 minutes. Appellant made no effort 
to present Les Goodman as a witness. 

The foregoing was denied by appellee in all its parts. 
She testified she moved to the south side of the apart- 
ment building on South Third Street Sunday, January 
3, 1954. She left Norfofk January 4, 1954, on the 4 p.m. 
bus for Omaha. She said she was not in Norfolk on 
January 4 after the bus left for Omaha or on January 
5, 1954. She on that date wrote a postcard in Omaha 
and mailed it there to Mrs. Helen Brueggeman. She 
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afterwards saw the card in the possession of the ad- 
dressee when she returned to Norfolk. Appellee denied 
that Les Goodman was ever in any place occupied by her 
or that she had ever had any contact or association with 
him. Mrs. Helen Brueggeman testified she lived in a 
house back of the apartment building in which appellee 
lived. She helped appellee move in there on the Sun- 
day following the first of the year 1954 which was the 
Friday preceding. She remembered the place was being 
redecorated and it was finished so that appellee could 
move in on Sunday instead of the following Monday. 
The witness said she helped appellee pack her baggage 
and she carried it out to the cab for appellee the next 
day, January 4, 1954, and that appellee left in the cab to 
take the 4 p. m. bus from Norfolk to Omaha. The wit- 
ness received a card from appellee on January 6, 1954, 
that was postmarked at Omaha the preceding day. Ap- 
pellee was not to the knowledge of the witness in her 
apartment on the night of January 4 or any time Jan- 
uary 5, 1954. 

Appellant testified that January 14, 1954, he saw 
appellee in a reclining position in the front seat of a 
Chevrolet automobile near the Shady Inn. The lights 
of his car were turned on the Chevrolet. The Chevrolet 
car was driven away and out to the highway. The wit- 
ness followed it about 10 miles when it entered a side 
road on the west side of U. S. Highway No. 81, stopped, 
and the lights of the car were turned off. The witness 
left his car and went to the Chevrolet. He said he 
found appellee and a man sitting in the car in a loving 
embrace. The man was named by appellant as Bob 
Pruden. Appellant produced no supporting evidence of 
this alleged escapade. 

Appellee denied the testimony concerning her being in 
the company of the man named as Bob Pruden. She said 
she had no acquaintance with or knowledge of such a 
person, and that she did not have any experiences 
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such as appellant described concerning her and some 
man. 

Appellant in his original pleading in the case alleged 
as a ground of divorce that his wife on numerous occa- 
sions left the family home in anger without cause and 
falsely accused him of nonsupport and extreme cruelty 
for the purpose only of injuring his reputation, and hu- 
miliating and embarrassing him. In his amended plead- 
ing made about 5 months later he added the charges of 
adultery by his wife between the hours of 2 a. m. and 
2:45 a. m., January 5, 1954, with a man whose name 
was not known to him, and January 14, 1954, at about 
1:30 a. m., with some person whose name was unknown. 
This he verified by his oath. He testified at the trial 
that the man his wife improperly associated with in the 
early hours of January 5, 1954, was Les Goodman; that 
appellant had that night befriended Les Goodman; and 
that he, his lady friend, and Les Goodman had eaten 
lunch together at the Perry Hotel about an hour and 
a half before appellant claims Les Goodman had com- 
mitted adultery with the wife of appellant. He testi- 
fied that he and his lady friend had followed Les Good- 
man and had seen him go to the apartment of his wife 
about 2 a.m. and that they and the sister of the appel- 
lant had seen him leave about 45 minutes later. Like- 
wise appellant in his pleading alleged and gave his oath 
that he did not know the man who immorally and crim- 
inally associated with his wife about 1:30 a. m., on Jan- 
uary 14, 1954. He testified at the trial he saw and talked 
with the man guilty of the misconduct complained of 
at the place of the act, and the man was to his personal 
knowledge Bob Pruden. If his testimony in this regard 
at the trial was truth he was an eye witness on both 
occasions and knew the facts that he said in his amended 
pleading he did not know. It is inescapable that he mis- 
represented to the court on one or the other of the times 
he spoke in this case on the subject. 

Mrs. Gladys McKay was employed at the cafe at the 
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Livestock Sales Barn in Norfolk from April to October 
1951. Appellant was dealing in livestock. He ate meals 
at the cafe. Mrs. Gladys McKay said she was introduced 
to appellant in October 1953. About that time they were 
at the Colony Club in Norfolk. She did not ask him if 
he was a married man but she soon learned the fact be- 
cause he solicited her to help him trail his wife. She 
accepted. He then asked her to go with him to bars, 
dances, and other places because he did not want to 
goalone. She accepted this invitation also. She said that 
they were together from then on every night and some- 
times through the day. The record by other proof shows 
this to be remarkably true. Appellant testified that 
she was a great help to him in this case. The record 
attests that she was a willing and persistent though not 
necessarily a disinterested helper. Her devotion and 
efforts were such as to suggest that she considered her 
reward was more immediate than only a prospective 
contingency. She was with appellant the day he said a 
truck passed him and he saw his wife attempting to con- 
ceal her presence while riding in a truck loaded with 
turkeys. She was present and claimed to have witnessed 
all that appellant related concerning Les Goodman and 
appellee. She was asked if she was appellant’s date that 
night and her answer was that she was not, that she got 
home at 3:15 a.m. The references in the record are 
numerous of frequent and habitual visits of appellant 
and his lady friend at the taverns, including Shady Inn 
out on the highway, and like night spots in and around 
Norfolk. Invariably the record proclaims where ap- 
pellant was there his helpful companion was also. The 
fact that she was his constant and agreeable compan- 
ion may furnish the reason appellant promptly and will- 
ingly granted Les Goodman the accommodation he re- 
quested of transportation from Shady Inn to the city 
of Norfolk immediately after appellee, as appellant testi- 
fied, drove away from Shady Inn in the car of Les Good- 
man, and he had addressed appellee by an endearing 
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term in the presence of appellant; likewise it may ex- 
plain the lunch of appellant and his companion with 
Les Goodman soon after they had returned to Norfolk 
from Shady Inn, and the reason appellant exhibited no 
resentment or remorse but on the contrary appellant 
evidenced delight when he learned, as he claims, of the 
unfaithfulness of his wife by her association and rela- 
tions with the most brazen of her alleged paramours. 

The testimony is irreconcilably conflicting. Appel- 
lant disputed in much detail substantially all the testi- 
mony of appellee and she reciprocated with respect to 
the testimony of appellant. The additional evidence is 
not less inharmonious. The evidence was substantially 
oral. The district court observed and heard the wit- 
nesses. It was in a favored situation to consider and esti- 
mate the merit or lack of merit of the conflicting claims 
of the parties. Hence the rule in this class of cases 
stated in Hodges v. Hodges, supra: “In an action for 
divorce if the evidence is principally oral and is in ir- 
reconcilable conflict, and the determination of the. is- 
sues depends upon the reliability of the respective wit- 
nesses, the conclusion of the trial court as to such re- 
liability will be carefully regarded by this court on re- 
view.” See, also, Killip v. Killip, 156 Neb. 573, 57 N. W. 
2d 147. The characteristics of this case make it appro- 
priate to accord it the proper impact of this rule of prac- 
tice. In James v. James, 29 Neb. 533, 45 N. W. 777, 
this court said: “The charge of adultery is a serious 
one, and it should be clearly established by competent 
testimony before a decree of divorce should be granted 
on that ground.” This is a trial de novo on the record. 
It does not justify the granting of a divorce to the ap- 
pellee or to the appellant. 

An allowance for compensation to counsel for ap- 
pellee for services performed by him in this court addi- 
tional to the allowance made to him for services in the 
district court should be made. Pestel v. Pestel, supra. 

The judgment of the district court should be and it is 
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affirmed. There should be and there is hereby awarded 
.to counsel for appellee additional to the allowance made 
him in the district court the sum of $300 for services in 
this court on her behalf. The costs including the allow- 
ance of compensation to the counsel of appellee should 
be and they are taxed to appellant. 

AFFIRMED. 


RALPH CACEK ET AL., APPELLANTS, V. H. W. MUNSON ET AL., 


APPELLEES, 
69 N. W. 2d 692 


Filed April 8, 1955.° No. 33690. 


1. Pleading: Appeal and Error. When, without timely and proper 
objection made in the district court, a motion to dismiss is 
treated by the parties as the equivalent of a general demurrer, 
it will be so treated on appeal to this court. 

2. Pleading. A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not admit the 
pleader’s conclusions of law or fact. 

In passing on a demurrer to a petition, the court will 
consider an exhibit attached thereto and made a part thereof, 
if the allegations stated therein either aid the petition in stat- 
ing a cause of action or charge facts going to avoid liability 
on the part of the defendant. 

4. Judgments. If an action or proceeding has an independent 
purpose and contemplates some other relief or result, although 
the overturning of the judgment may be important or even 
necessary to its success, then the attack on the judgment is 
collateral. 

5. Schools and School Districts. When petitions are filed with 
the county superintendent of schools requesting a change of 
boundaries of school districts under the provisions of section 
79-402, R. S. Supp., 1958, it is his duty to give proper notice 
of and hold a hearing thereon and at or after such hearing 
to factually determine whether or not 55 percent of the legal 
voters affected have lawfully petitioned the same, and such 
action is judicial in nature, 

Where the record of proceedings before a county 

superintendent of schools in a proper hearing upon petitions 
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filed under section 79-402, R. S. Supp., 1953, discloses that 
55 percent or more of the legal voters of each school district 
affected have signed and filed petitions requesting a change of 
boundaries, the county superintendent has the jurisdiction and 
mandatory duty to order the boundary changes requested by 
such petitions. 

7. Schools and School Districts: Judgments. Where the record 
of the proceedings and final order affirmatively disclose that 
the county superintendent of schools has mandatory authority 
and jurisdiction to enter an order changing the boundaries 
of school districts under section 79-402, R. S. Supp., 1953, such 
order may not, unless fraud is alleged, be collaterally attacked, 
but may be reviewed by proceedings in error which provide 
an adequate remedy. 


AppeAL from the district court for Gage County: 
CioybE B. Exuis, Jupce. Affirmed. 


Dryden, Jensen & Dier, for appellants. 
Vasey & Rist, for appellees. 


Heard before Srmmons, C. J., CarTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiffs, as residents, taxpayers, and members of 
the school board of School District No. 78 in Gage 
County, brought this injunction suit against defendants, 
county superintendent and county treasurer of Gage 
County, together with the respective school boards of 
several hereinafter enumerated school districts in Gage 
County. Plaintiffs’ original petition was filed May 21, 
1954, in the district court for Gage County. There- 
after, on July 2, 1954, they filed an amended petition 
which alleged, insofar as important here, that defendant 
district No. 74 of Gage County is a Class IT school which 
operates a high school at Odell; that under the pro- 
visions of section 79-402, R. S. Supp., 1953, such district 
and all other defendant districts involved, together with 
district No. 78, filed petitions with defendant county 
superintendent praying that each and all of their bound- 
aries should be changed so that they would be added - 
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to and made a part of district No. 74; and that if said 
petitions were correct, the county superintendent would 
be required by statute to include school district No. 78, 
which would cause such district to lose its identity, 
dominion, and control over its school activities, and re- 
quire its residents to thereafter pay taxes for the sup- 
port of consolidated school district No. 74, which taxes 
when levied and to be collected by defendant county 
treasurer would be and become a lien upon the prop- 
erty owned by them. They alleged that the petition 
filed with the county superintendent, purporting to 
have been signed by 55 percent or more of the legal 
voters of district No. 78, did not factually represent 55 
percent or more of such legal voters, because one signer, 
although a resident of district No. 78, was not a quali- 
fied legal voter and should not have been so counted 
by the county superintendent. Therefore, “That said 
action on the part of H. W. Munson in including said 
School District #78 in a merger plan, is and should 
be decalred (sic) null and void, in that he declared 
that School District #78 be included in said merger 
above described, as shown in his ‘Findings and Order,’ 
dated May 20, 1953, a certified copy of which is at- 
tached hereto, marked Exhibit A, and by reference made 
a part hereof.” 

Plaintiffs’ prayer was that the “Court issue a per- 
manent injunction against the defendants and each of 
them, restraining them from taking any action, either 
individually or in concert, from asserting any dominion, 
control, taxation, or attempting to assert dominion, con- 
trol or taxation over said District #78, and from 
interferring (sic) or in any way affecting the rights of 
the parties plaintiff in their official duties as board 
members of School District #78 in the discharge of 
their duties therein, and for such other and further 
relief as the Court may find just and equitable.” 

On July 15, 1954, defendants filed a motion to dis- 
miss plaintiffs’ amended petition for the reason that the 
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trial court was without jurisdiction to hear and deter- 
mine in this action the matters set forth therein. After 
hearing thereon, such motion was sustained and plain- 
tiffs’ amended petition was dismissed substantially up- 
on the ground that the county superintendent had jur- 
isdiction to hear and determine the matters about which 
plaintiffs complained, and having duly considered and 
determined them by the order rendered May 20, 1953, 
and made a part of plaintiffs’ petition, such order was 
final and reviewable only by error proceedings as pro- 
vided by law. Therefore, injunction could not be main- 
tained by plaintiffs. Plaintiffs’ motion for new trial was 
overruled, and they appealed, assigning that the trial 
court erred in finding that plaintiffs’ action was a col- 
lateral attack, and in dismissing plaintiffs’ amended peti- 
tion for want of jurisdiction to hear the action. We 
conclude that the assignments should not be sustained. 

As in Reller v. Ankeny, ante p. 47, 68 N. W. 2d 686, 
since the parties herein without timely and proper ob- 
jection made in the district court, treated defendants’ 
motion to dismiss as the equivalent of a general de- 
murrer in order to test the sufficiency of plaintiffs’ 
amended petition to state a cause of action, it will be 
so treated on appeal to this court. In Valentine Oil 
Co. v. Powers, 157 Neb. 71, 59 N. W. 2d 150, we held: 
“A general demurrer admits all allegations of fact in 
the pleading to which it is addressed, which are issu- 
able, relevant, material, and well pleaded; but does not 
admit the pleader’s conclusions of law or fact. 

“In passing on a demurrer to a petition, the court 
will consider an exhibit attached thereto and made a 
part thereof, if the allegations stated therein either aid 
the petition in stating a cause of action or charge facts 
going to avoid liability on the part of the defendant.” 
See, also, Reller v. Ankeny, supra. 

Insofar as important here, the finding and order of 
the county superintendent, a copy of which was marked 
Exhibit A and made a part of plaintiffs’ amended pe- 
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tition, reads as follows: “On this 20th day of May, 
1953, at ten o’clock a. m., I, the undersigned, County 
Superintendent of Schools of Gage County, Nebraska, 
proceeded to conduct a hearing on the separate petitions 
of legal school voters of Gage County School Districts 
numbered 86, 134, 87, 118, 130, 94, 88, 154, 112, 78 and 
98 and the petition of the Board of Education of School 
District number 74, Gage County, Nebraska, for a 
change of boundaries of each of said numbered districts 
by adding each of said districts * * * (hereinafter some- 
times referred to as rural districts), to said School Dis- 
trict number 74. 

“I find from an examination of the proof of service 
of notice of said hearing heretofore directed to be given 
by me, and now on file in my office, that notice of said 
hearing has been duly given as ordered, and hearing 
being convened at the time and place stated in the 
notice, I then announced that I had the jurisdiction and 
authority to proceed with hearing. I announced the 
purpose of the hearing, and thereupon proceeded with 
such hearing, and herewith make the following special 
findings. 

“I find that the petitions of each of said rural school 
districts request and petition me as County Superin- 
tendent of Schools of Gage County, Nebraska, to change 
the boundaries of each such district by adding each of 
said rural districts to said School District number 74, 
ke 

“I further find that the petition of said School Dis- 
trict number 74 petitions and requests me as said County 
Superintendent of Schools to change the boundaries of 
said District number 74 by the addition of said num- 
bered rural districts, or such of them as may be so 
lawfully added, * * *. 

“T thereupon separately examined and considered the 
petitions of each of said rural districts, to determine 
whether 55% of the legal voters in each district had 
petitioned for the addition of such district to said School 
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District number 74, and as to each rural district I find 
as follows: * * * 

“j. With respect to said School District number 78 I 
find that said School District has 43 legal school voters, 
included among whom is one Velda Cacek, whose name 
did not appear on the list of voters certified on the 
original petition requesting said change of boundaries, 
but who was determined to be a legal school voter of 
said School District number 78 during said hearing. 
I further find that of said number of legal school voters 
28 have legally signed said original petition requesting 
said change. I find, however, that of the voters who 
signed said original petition 10 thereof subsequently 
signed and filed with me a petition requesting that 
their names be withdrawn from said original petition. 
I further find that of those legal voters requesting that 
their names be withdrawn from said original petition, 6 
of said legal voters filed their petitions requesting that 
their names be not withdrawn from said original peti- 
tion but remain thereon, and said petitioners requested 
said change and joined with the petitioners on said 
original petition requesting said change so that I find 
that of the 43 legal school voters in said School District 
number 78 24 have legally petitioned for said change, 
and accordingly, 55% thereof have requested said 
change. * * * 

“T thereupon examined the petition of the Board of 
Education of said School District number 74 requesting 
said change of boundaries and * * * find that said 
Board of Education of said School District Number 74 
is authorized to file said petition. 

“I certify that during the conduct of said hearing, 
while the same was in session, and before its adjourn- 
ment, I separately read the original petition of each of 
said numbered school districts, including the list of 
voters certified as such in each district, and the names 
of the persons appearing as signers on said petition in 
each district requesting said addition, and considered 
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separately each of said petitions, and granted to each 
and every person present the right to challenge the 
correctness of the list of legal school voters as the same 
appears on each of said petitions and the genuineness 
of the signatures of the persons signing each of said 
petitions, and their right as legal school voters to sign 
the same, and I granted to legal school voters in each 
of said districts who were present at said hearing the 
right to add their names to said petition for said addi- 
tion of their district, and the right to file supplemental 
petitions requesting said addition, and the right of any 
person who had already signed petitions to withdraw 
his name from said petitions, and the further right to 
retract withdrawals and permit their signatures to re- 
main on the original petitions requesting change of 
boundaries, and I further certify that the foregoing 
record truly, correctly and fully reflects all of the acts 
and things considered and done at said hearing. 

“T there fore find that 55% or more of the legal voters 
in each of said School Districts numbered 86, 134, 87, 
118, 94, 88, 154, 112, 78 and 98 have lawfully petitioned 
to add all of their respective school districts to School 
District number 74 in Gage County, Nebraska. * * * 

“IT IS, THEREFORE, BY ME, ORDERED AND DI- 
RECTED that the whole of the following numbered 
school districts in Gage County, Nebraska, as now con- 
stituted, including all real estate within the boundaries 
of the same, to-wit: 86, 87, 118, 134, 94, 88, 154, 112, 
78 and 98 be added to School District Number 74 in Gage 
County, Nebraska, and that the School District bound- 
aries of said School District number 74 be enlarged to 
include all of said numbered districts and all of the terri- 
tory embraced therein, * * *. 

“H. W. Munson 
County Superintendent of Schools, 
Gage County, Nebraska” 

In 49 C. J. S., Judgments, § 408, p. 809, citing numer- 

ous cases including In re Estate of Ramp, 113 Neb. 3, 
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201 N. W. 676, In re Guardianship of Warner, 137 Neb. 
25, 288 N. W. 39, and County of Douglas v. Feenan, 146 
Neb. 156, 18 N. W. 2d 740, 159 A. L. R. 569, it is said: 
“A collateral attack is an attempt to impeach the judg- 
ment by matters dehors the record, before a court other 
than the one in which it was rendered, in an action 
other than that in which it was rendered; an attempt to 
avoid, defeat, or evade it, or deny its force and effect, 
in some incidental proceeding not provided by law for 
the express purpose of attacking it; any proceeding 
which is not instituted for the express purpose of an- 
nulling, correcting, or modifying such decree; an ob- 
jection, incidentally raised in the course of the pro- 
ceeding, which presents an issue collateral to the issues 
made by the pleadings. 

“In other words, if the action or proceeding has an 
independent purpose and contemplates some other re- 
lief or result, although the overturning of the judgment 
may be important or even necessary to its success, then 
the attack on the judgment is collateral. This is the 
case where the proceeding is founded directly on the 
judgment in question, or on any of its incidents or con- 
sequences as a judgment, or where the judgment forms a 
part of plaintiffs title or of the evidence by which his 
claim is supported.” See, also, 34 C. J., Judgments, § 
827, p. 520; 31 Am. Jur., Judgments, § 611, p. 204. Such 
rules are controlling here, and we conclude that plain- 
tiffs’ action was a collateral attack. 

We are then confronted with the question of whether 
or not, in the light of the record, the order of the county 
superintendent was subject to collateral attack. We 
conclude that it was not. 

This court has concluded that when petitions are 
filed with the county superintendent of schools request- 
ing a change of boundaries of school districts under the 
provisions of section 79-402, R. S. Supp., 1953, it is his 
duty to give proper notice of and hold a hearing there- 
on and at or after such hearing to factually determine 
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whether or not 55 percent of the legal voters affected 
have lawfully petitioned the same. State ex rel. Dona- 
van v. Palmer, 18 Neb. 644, 26 N. W. 469; State ex 
rel. Tanner v. Warrick, 106 Neb. 750, 184 N. W. 896; 
Ruwe v School District, 120 Neb. 668, 234 N. W. 789; 
Nickel v. School Board of Axtell, 157 Neb. 813, 61 N. W. 
2d 566. 

Section 79-402, R. S. Supp., 1953, provides in part: 
“The county superintendent shall create a new district 
from other districts, or change the boundaries of any 
district upon petitions signed by fifty-five per cent of 
the legal voters of each district affected.” Such pro- 
vision of the section is mandatory and jurisdictional. 
Cowles v. School District, 23 Neb. 655, 37 N. W. 493; 
State ex rel. Larson v. Morrison, 155 Neb. 309, 51 N. 
W. 2d 626. 

Thus, where the record of the proceedings before a 
county superintendent of schools in a proper hearing 
upon petitions filed under section 79-402, R. S. Supp., 
1953, discloses that 55 percent or more of the legal 
voters of each school district affected have filed peti- 
tions requesting a change of boundaries, the county 
superintendent has the jurisdiction and mandatory duty 
to order the boundary changes requested by such peti- 
tions. Also, a hearing upon the questions so presented 
by such petitions and the findings and determination of 
facts from the evidence adduced with relation thereto, 
are judicial in character. In Nickel v. School Board 
of Axtell, supra, it is said: ‘We said in Pollock v. School 
District, 54 Neb. 171, 74 N. W. 393: ‘The power to 
change the boundaries of school districts is conferred 
on the county superintendent by Compiled Statutes, 
chapter 79, subdivision 1, section 4. To authorize the 
exercise of such power a petition of voters of the terri- 
tory affected is requisite. The power so vested in the 
superintendent is to a certain extent judicial in its char- 
acter and subject to review. (State v. Palmer, 18 Neb. 
644; State v. Clary, 25 Neb. 403.) Section 580 of the Code 
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of Civil Procedure (now section 25-1901, R. R. S. 1943) 
authorizes the review by the district court, on petition 
in error, of judgments rendered or final orders made 
by a probate court, justice of the peace, or any other tri- 
bunal, board, or officer exercising judicial functions, 
and inferior in jurisdiction to the district court. The 
provision affords an adequate remedy in such cases as 
the present.’”’ See, also, Ruwe v. School District, supra. 

Further, where the record of the proceedings and 
final order affirmatively disclose that the county super- 
intendent of schools had mandatory authority and juris- 
diction to enter an order changing the boundaries of 
school districts under section 79-402, R. S. Supp., 1953, 
such order may not be collaterally attacked unless fraud 
is alleged, but may be reviewed by proceedings in error 
which provide an adequate remedy. Cases heretofore 
cited sustain that conclusion. See, also, School District 
No. 67 v. School District No. 24, 55 Neb. 716, 76 N. W. 
420, wherein it is said: “An order of the county super- 
intendent as to the formation or change of boundaries 
of a school district cannot be collaterally assailed where 
he acted within his jurisdiction. (State v. Palmer, 18 
Neb. 644.) It is conceded by counsel for plaintiff that 
this action must fail unless the proceedings before the 
county superintendent consolidating the two districts 
were not erroneous merely, but were without jurisdiction 
‘and absolutely void; * * *.” However, in such case the 
petition of one district and affidavit attached thereto 
affirmatively disclosed that the petition was fatally de- 
fective. In that respect and another unimportant here, - 
the case is distinguishable from that at bar. 

No fraud is alleged by plaintiffs herein and they ad- 
mit that such an order of the county superintendent 
cannot be collaterally attacked unless it is void for want 
of authority and jurisdiction to act because of insuffi- 
ciency of the legally required petitions. They rely upon 
State ex rel. Larson v. Morrison, supra. However, that 
case is entirely distinguishable from the one at bar. In 
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that case the uncontradicted record affirmatively dis- 
closed that the petition filed with the county superin- 
tendent was signed by 14 out of 25 legal voters in the 
school district, but that subsequent to its filing and prior 
to the order of the county superintendent, which was 
rendered without a hearing, two such signers had with- 
drawn their names from the petition which they then 
had a right to do, so that when the order was made 
by the county superintendent only 12 out of the 25 legal 
voters actually remained on the petition, which was 
less than 55 percent. Thus, the county superintendent, 
as shown by the uncontradicted record, clearly had no 
authority or jurisdiction to make the order. Herein, the 
finding and order of the county superintendent dated 
May 20, 1953, attached to and made a part of plaintiffs’ 
petition, affirmatively disclosed that after proper no- 
tice and hearing whereat legal voters from district No. 
78 were present and participated, it was factually found 
that its petition was signed by more than 55 percent of 
the legal voters in such district. Thus the authority and 
jurisdiction of the county superintendent was existent 
and mandatory as affirmatively shown by the record. 
Thereafter no error proceedings were taken, and this 
action was filed more than a year after the making of 
such order. 

The court said in Gergen v. The Western Union Life 
Insurance Co., 149 Neb. 203, 30 N. W. 2d 558: “This 
court adheres to the rule that if a court is one compe- 
tent to decide whether or not the facts in any given pro- 
ceeding confer jurisdiction, decides that it has jurisdic- 
tion, then its judgments entered within the scope of the 
subject matter over which its authority extends in pro- 
ceedings following the lawful allegation of circumstances 
requiring the exercise of its jurisdiction, are not subject 
to collateral attack but conclusive against all the world 
unless reversed on appeal or avoided for error or fraud 

_in a direct proceeding. Brandeen v. Lau, 113 Neb. 34, 
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201 N. W. 665; County of Douglas v. Feenan, 146 Neb. 
156, 18 N. W. 2d 740, 159 A. L. R. 569.” 

In 15 C. J., Courts, § 173, p. 852, it is said: “A court 
having jurisdiction to decide as to its own jurisdiction 
in any particular case, it follows that its decision will 
have the same effect and conclusiveness as would its de- 
cision on any other matter within its jurisdiction; and 
where the jurisdiction of a court depends on a fact which 
it is required to ascertain, its judgment determining that 
such fact does or does not exist is conclusive on the 
question of jurisdiction, until set aside or reversed by 
direct proceedings.” See, also, 21 C. J. S., Courts, § 
115, p. 177; 34 C. J., Judgments, § 851, p. 552. In 49 C. 
J.S., Judgments, § 427, p. 849, it is said: “Where a court 
of general jurisdiction judicially considers and adjudi- 
cates the question of its jurisdiction, and decides that the 
facts exist which are necessary to give it jurisdiction of 
the case, the finding is conclusive, as discussed in Courts 
§ 115, and generally cannot be controverted in a collateral 
proceeding, even though the decision or finding as to 
jurisdiction was erroneous, * * *. 

“The rule is not confined to courts of general juris- 
diction, but it has been held that if an inferior court or 
one of limited jurisdiction is charged with the ascer- 
tainment of a jurisdictional fact, and its proceedings 
show that the fact was ascertained, the finding cannot 
be collaterally attacked unless want of jurisdiction is 
apparent on the face of the record.” The same rule ap- 
plies to administrative boards and tribunals acting in a 
judicial capacity. See, also, 49 C. J. S., Judgments, 
§ 421, p. 828; § 25-1901, R. R. S. 1943. 

As stated in 33 C. J., Judgments, § 39, p. 1078: “Want 
of jurisdiction must be distinguished from error in the 
exercise of jurisdiction. Where jurisdiction has once 
attached, mere errors or irregularities in the proceedings, 
however grave, although they may render the judgment 
erroneous and subject to be set aside in a proper pro- 
ceeding for that purpose, will not render the judgment 
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void, and until set aside it is valid and binding for all 
purposes and cannot be collaterally attacked.” 

Finally, in State ex rel. Hymer v. Nelson, 21 Neb. 
572, 32 N. W. 589, a case comparable in principle, this 
court said: “It will thus be seen that the defendants 
were the proper persons to determine, in the first in- 
stance at least, whether the petition presented to them 
was signed by resident electors of said county equal in. 
number to three-fifths of all the votes cast therein at 
the last general election. 

“In Smiley v. Samson, 1 Neb., 56, it was held that the 
power to hear and determine the matter in controversy 
was jurisdiction, and that it is coram judice whenever 
a case is presented which brings the power into action. 
* * * Tf the decision of said board was unsatisfactory to 
the petitioners it was subject to review by the district 
court, and the error, if any, could thereby be corrected. 
No fraud is charged, and such decision cannot be treated 
as void, nor can the errors of the board be corrected in 
this proceeding.” Also, in State ex rel. Sorensen v. 
Knudtsen, 121 Neb. 270, 236 N. W. 696, it is said: ‘This 
court is committed to the doctrine that: ‘The power to 
hear and determine a matter in controversy is jurisdic- 
tion. It is coram judice, whenever a case is presented 
which brings the power into action. It may be exer- 
cised according to the rules of the common law, or by 
special direction, or informally.’ Smiley v. Sampson, 
1 Neb. 56. Further, the action of a special tribunal 
created by statute, to ascertain and declare the existence 
or non-existence of certain facts, is judicial in its nature, 
and the determination thereof constitutes a final order 
which cannot be collaterally impeached. State v. Nelson, 
21 Neb. 572; State v. Houston, 94 Neb. 445; State v. More- 
head, 101 Neb. 37; State v. Stevens, 78 N. H. 268; 34 
C. J. 519, 878. The only conclusion consistent with the 
pronouncements just referred to is that, if the secretary 
of agriculture erred in the instant proceeding in deter- 
mining from evidence adduced that the petitions before 
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him, fair and regular in form, were sufficient to authorize 
him to create Cedar county an accredited area for test- 
ing cattle, it was an error subject to review, if at all, 
by a direct proceeding; that his action and order thus 
made are not subject to collateral attack (Peverill v. 
Board of Supervisors, 208 Ia. 94); * * *.” See, also, 
Burkley v. City of Omaha, 102 Neb. 308, 167 N. W. 72. 

Other matters are presented in briefs of counsel but 
they require no discussion. The foregoing rules are 
controlling here, and, for reasons heretofore stated, we 
conclude that the judgment of the trial court should be 
and hereby is affirmed. 

AFFIRMED. 


In RE ESTATE OF HENRIETTA B. BOLLERUP, DECEASED. 
Otto Gas, INCORPORATED, APPELLANT, V. EDNA GRACE 
STEWART, ADMINISTRATRIX, APPELLEE. 

69 N. W. 2d 545 


Filed April 8, 1955. No. 33713. 


1. Frauds, Statute of. An agreement to pay a debt of another 
antecedently contracted without a consideration to the promisor 
therefor is within the statute of frauds. 

A consideration to support a promise, not in writing, 

to pay the debt of another must operate to the advantage of 

the promisor and place him under a pecuniary obligation to 
the promisee independent of the original debt, which obliga- 
tion is to be discharged by the payment of the debt. 

The burden is on the litigant to prove by the greater 
weight of the evidence facts alleged by him to take an oral 
contract relied upon by him without the operation of the statute 
of frauds. 

4, Appeal and Error. This court in determining if findings of 
the district court are sustained by evidence must consider 
the proof and permissible inferences therefrom most favor- 
ably to the successful party. 

The findings of a trial court in an action at law have 

the effect of a verdict of a jury and will not be disturbed on 

appeal unless they are clearly wrong. 
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APPEAL from the district court for Red Willow Coun- 
ty: VicTorR WESTERMARK, JupcE. Affirmed. 


Fred T. Hanson, for appellant. 
Stevens & Scott, for appellee. 


Heard before Smmmowns, C. J., CaRTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


BosLaucu, J. 

This litigation concerns a claim of appellant against 
the estate of Henrietta B. Bollerup, deceased. The 
existence and validity of it were challenged by appellee. 
The county court allowed it. The representative of the 
estate prosecuted an appeal to the district court. The 
result of a trial of the claim in that court was an ad- 
judication disallowing it. 

Keith E. Bollerup died testate July 6, 1952. His will 
was probated August 11, 1952. It named his wife, Hen- 
rietta B. Bollerup, as sole legatee and devisee, and she 
was appointed and qualified as executrix of his will 
and estate. The deceased was indebted to appellant at 
the time of his death. <A claim for that indebtedness 
is the subject of this case. The time for filing claims 
against the estate of the deceased expired with Novem- 
ber 28, 1952. Appellant did not file a claim for the 
indebtedness owing it by the deceased. Henrietta B. 
Bollerup died intestate January 4, 1953. Her heirs were 
two daughters then 5 and 3 years of age respectively. 
Edna Grace Stewart is administratrix of the estate of 
Henrietta B. Bollerup, deceased. 

Appellant alleged that before November 20, 1952, 
Henrietta B. Bollerup requested that the indebtedness 
not be filed against the estate of the deceased but that 
it be transferred to her personal account with appel- 
lant so that an extension of the time of payment of 
it might be effected; that in consideration of her re- 
quest to be substituted as debtor and her promise to 
pay the indebtedness appellant did transfer the debit 
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balance of the account of the deceased to the account of 
Henrietta B. Bollerup with it; that appellant did not 
file a claim for the amount owing it by the deceased 
against his estate; and that by reason thereof the widow 
of the deceased became and was the only debtor of 
appellant for the indebtedness in the net amount of 
$1,872.38. 

Appellee denied the allegations of the claimant and 
asserted that the indebtedness described and alleged in 
its claim was the debt of Keith E. Bollerup and not the 
debt of his widow; that no part thereof was incurred by 
her and she was not indebted to appellant in any amount; 
that the alleged transfer of the account of the deceased 
with the appellant to the account of his widow was only 
a paper transaction on the books of the claimant; that 
it was without consideration to and without written au- 
thority of Henrietta B. Bollerup; that it was wholly void 
because of the statute of frauds of Nebraska; and that 
the claim of appellant was not a proper one against 
. the estate of Henrietta B. Bollerup. 

Hereafter Keith E. Bollerup will be described as the 
deceased; Henrietta B. Bollerup by her name or as 
widow of the deceased; and C. A. Bollerup as Bollerup. 

There was a transaction in the offices of appellant 
November 10, 1952, which concerned the account of 
Keith E. Bollerup as it existed at the time of his death. 
His widow, Bollerup, Paul Brandt, and Marieta Balius 
were there. The three persons last named were re- 
spectively the president, bookkeeper, and assistant book- 
keeper of appellant. The widow of the deceased and 
Bollerup had a conversation in a room of the offices. 
The other persons were not in that room. Later the 
bookkeeper was called into the room and was informed 
by Bollerup that the bookkeeper was to transfer the 
account of the deceased with appellant to the account 
of Henrietta B. Bollerup, and that he was to observe 
the proper procedure to accomplish this. Bollerup and 
the widow of deceased were present and the book- 
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keeper stated his conclusion that they indicated their 
desire that the transfer be made. There was nothing 
said to the knowledge of the bookkeeper about giving 
the widow an extension of time for payment of the 
indebtedness. He testified he could not definitely re- 
member that the widow of the deceased said anything 
in his hearing except ‘She stated in regard to not hav- 
ing sufficient funds.” Notwithstanding this he was per- 
mitted to testify “* * * I believe she didn’t have suffi- 
cient funds and still go on and have enough to live on. 
That was my idea of it.” 

Proper entries in the journal of appellant were made 
by the bookkeeper to balance and close the account of 
the deceased, and an amount equal to the balance of 
that account was charged to Henrietta B. Bollerup. The 
assistant bookkeeper was instructed by her superior to 
make proper “Accounts Receivable entries” in the rec- 
ords of appellant based on what the bookkeeper had 
written in the journal and she did this in the presence 
of Henrietta B. Bollerup. The assistant bookkeeper 
testified all she heard of the conversation between Bol- 
lerup and Henrietta B. Bollerup was she desired the ac- 
count of the deceased transferred to her account and 
she asked how it could be done. The witness did not 
hear any promise of the widow of the deceased to pay 
the account and did not hear any reason stated for 
the transfer. 

There was no writing signed by Henrietta B. Bollerup 
evidencing a promise by her to pay appellant the in- 
debtedness her deceased husband owed it at the time of 
his death. Any oral collateral promise by her to do 
so by which she became only a surety or guarantor is 
within the statute of frauds and unenforcible. § 36-202, 
R. R. S. 1943. An oral agreement to pay a primary debt 
of another antecedently contracted without a new con- 
sideration moving to the promisor is within the statute 
of frauds. Johnson v. Anderson, 140 Neb. 78, 299 N. W. 
343. This provision of the statute has been many times 
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considered and its meaning has not been enlarged by 
interpretation. In re Estate of Allen, 147 Neb. 909, 
25 N. W. 2d 757. 

The fate of the claim of appellant depends upon 
whether or not the widow of the deceased made a promise 
to appellant to pay the indebtedness described therein 
and if she did, whether or not she was motivated in 
doing so to subserve and promote her interests, objects, 
or purposes, and not to become a guarantor, and whether 
or not there was a sufficient consideration for the agree- 
ment. The rule is stated in the early case of Fitzgerald 
v. Morrissey, 14 Neb. 198, 15 N. W. 233: “Where the 
leading object of a party promising to pay the debt of 
another is to promote his own interests, and not to be- 
come guarantor, and the promise is made on sufficient 
consideration, it will be valid although not in writing. 
In such case the promissor assumes the payment of the 
debt.” The latest announcement of the doctrine made 
by this court is in King v. Schmall, 156 Neb. 635, 57 N. 
W. 2d 287: “A consideration to support a promise, not in 
writing, to pay the debt of another must operate to the 
advantage of the promisor, and place him under a pecuni- 
ary obligation to the promisee independent of the orig- 
inal debt, which obligation is to be discharged by the 
payment of that debt.” 

The proof discloses only that the bookkeeper of appel- 
lant was told by Bollerup in the presence of Henrietta 
B. Bollerup that he should transfer the account of de- 
ceased with appellant to the account of his widow. The 
bookkeeper states the conclusion that each of the prin- 
cipals indicated a desire to have this done. The book- 
keeper could not remember that the widow of the de- 
ceased said anything except something about not having 
sufficient funds. There were entries made in the books 
of appellant to balance and close the account of the 
deceased and an amount equal to that amount was 
charged to the account of the widow of the deceased 
with her knowledge that it was done. There was evi- 
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dence stated as a conclusion of the witness that Henrietta 
B. Bollerup wanted the transfer made and inquired how 
it could be done. There is no evidence that the widow 
made any promise to pay appellant the indebtedness of 
her deceased husband. Likewise there is no proof that 
appellant bound itself to refrain from filing a claim 
against the estate of the deceased; that it would or did 
extend or postpone the time of the payment of the in- 
debtedness; or that it subjected itself to any forbear- 
ance. The record is silent as to these subjects. There 
was no affirmative act of appellant after the transfer 
indicating its belief that the widow of deceased had be- 
come its debtor and that it was pursuing her as such. 
Appellant relied upon an alleged oral promise of the 
widow to pay an indebtedness of her husband, Appellee 
interposed a denial and asserted that the debt in issue 
was that of the deceased; that there was no consideration 
for the alleged promise; and that it was within the stat- 
ute of frauds. The burden was with appellant to prove 
that the alleged promise was made; that it was not within 
the statute of frauds; and that there was a sufficient 
new consideration. Without proof of these matters by 
appellant its case could not survive and an adjudication 
against it was inevitable. Benes v. Reed, 158 Neb. 128, 
62 N. W. 2d 320; Sack v. Sack, 156 Neb. 171, 55 N. W. 
2d 505; Fitzsimons v. Frey, 153 Neb. 124, 43 N. W. 2d 
531. Appellant does not contend otherwise. It interprets 
the authorities it quotes and discusses, and other cases 
on the subject by this comment: “Other cases on the 
point are in agreement that an oral promise to pay the 
debt of a decedent in consideration of the forgoing (sic) 
of a claim against the estate is not within the statute of 
frauds if the forgoing (sic) of the claim operates di- 
rectly to the advantage of the promisor.” The deficien- 
cies in the case of appellant are the absence of proof of 
a promise of Henrietta B. Bollerup to pay the indebted- 
ness, of an obligation of appellant to refrain from filing 
a claim against the estate of the deceased, or of any 
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committal of appellant to enlarge the time within which 
to pay the indebtedness. 

This court must in determining if the findings of the 
trial court are supported by evidence consider the proof 
and any inferences deducible therefrom most favorably 
to appellee. In re Estate of Hunter, 151 Neb. 704, 39 
N. W. 2d 418; In re Estate of Fehrenkamp, 154 Neb. 
488, 48 N. W. 2d 421. 

The evidence is meager, equivocal, and unsatisfac- 
tory. The trial court had the advantage of observing the 
witnesses while they testified. It found that the evi- 
dence was insufficient to show that Henrietta B. Bol- 
lerup agreed to pay the indebtedness owing to appellant 
by her husband at the time of his death and it found 
generally against the appellant and in favor of appellee. 
The findings of a trial court in an action at law have the 
effect of a verdict of a jury and will not be disturbed on 
appeal unless they are clearly wrong. Grant v. Wil- 
liams, 158 Neb. 107, 62 N. W. 2d 532. The record does 
not permit it to be justifiably concluded that the findings 
of the trial court are clearly wrong. 

The judgment of the district court should be and it 
is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. GILBERT GAYLE 
RENENSLAND, APPELLANT. 
69 N. W. 2d 860 


Filed April 15, 1955. No. 33597. 


1. Municipal Corporations: Penalties. A prosecution for an act in 
violation of a city ordinance which act is not a violation of 
statute is a civil action for the recovery of a penalty and in 
such case the burden is on the prosecution to prove the charge 
by a preponderance of the evidence. 

. In an action to recover a penalty for violation 

of a city ordinance where a jury is waived the matter of 
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weighing the evidence to determine whether or not the 
prosecution has sustained the burden of proving its case by a 
preponderance of the evidence is one for the trial judge and 
his finding will not be disturbed unless it is clearly wrong. 


APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


John N. Baldwin, for appellant. 


Clarence S. Beck, Attorney General, Homer G. Hamil- 
ton, Charles A. Fryzek, and Henry C. Winters, for ap- 
pellee. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


YEAGER, J. 

In a complaint filed in the municipal court of the 
city of Omaha, Nebraska, in the name of the State of 
Nebraska, Gilbert Gayle Renensland was charged with 
the commission of indecent, lewd, and filthy acts con- 
trary to the ordinance of the city of Omaha, Nebraska. 
He was tried in that court, found guilty, and sentenced 
to a term of 30 days in jail. From this judgment he 
appealed to the district court. In the district court he 
waived a trial by jury and was tried to the court, found 
guilty, and sentenced to 60 days in jail. From this 
judgment he has appealed to this court. 

As grounds for reversal the appellant has set forth, 
in number, five assignments of error. From an exam- 
ination of them and the presentation made in the brief 
it becomes clear that, in truth, there is but one, namely 
that the evidence is insufficient to sustain the judgment. 
There is no attack upon the form or substance of the 
complaint and no contention that the evidence adduced 
in support of the complaint on behalf of the complain- 
ant did not support the charge made in the complaint. 

As pointed out the charge was made under a city 
ordinance. The offense charged was not one defined as 
a crime by statute. This then is a civil action and the 
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burden was upon the prosecution to prove the charge 
only by a preponderance of the evidence. State v. Nei- 
mer, 147 Neb. 284, 23 N. W. 2d 81; Wells v. State, 152 
Neb. 668, 42 N. W. 2d 363. ; 

In an action to recover a penalty for violation of a 
city ordinance where a jury is waived the matter of 
weighing of evidence to determine whether or not the 
prosecution has sustained the burden of proving its 
case by a preponderance of the evidence is one for 
the trial judge and his finding will not be disturbed 
unless it is clearly wrong. State v. Neimer, supra. 

The record contains evidence that the appellant was 
guilty of indecent, offensive, and abnormal sexual over- 
tures and advances toward two witnesses who gave testi- 
mony ‘in this case. From an examination of this we are 
unable to say that the finding of the trial judge that the 
appellant was guilty of the charge made was clearly 
wrong. 

The judgment of the district court is therefore affirmed. 

AFFIRMED. 


JOHN J. JURGENSEN ET AL., APPELLANTS, V. JAMES S. 


AINSCOW ET AL., APPELLEES. 
69 N. W. 2d 856 


Filed April 15, 1955. No. 33683. 


1. Appeal and Error. When a mandate of the Supreme Court 
makes the opinion of the court a part thereof by reference, the 
opinion should be examined in conjunction with the mandate to 
determine the nature and terms of the judgment to be entered 
or the action to be taken thereon. 

2. Appeal and Error: Judgments. When this court reverses a 
decree as to a matter finally determined thereby, and remands 
the cause with directions to enter a specific judgment or 
decree, the mandate of this court is final and conclusive upon 
all parties, as to all matters so directed, and no new defenses 
can be entertained or heard in opposition thereto. 

8. Appeal and Error. Public interest requires that there shall be 
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an end to litigation, and when a cause has received the con- 
sideration of this court, has had its merits determined, and 
has been remanded with specific directions, the court to which 
such mandate is directed has no power to do anything other 
than to enter judgment in accordance with such mandate. 

4. Judgments. Rights of the parties which may have accrued 
since the rendition of the original judgment, not in issue in the 
action in which it was rendered, are not adjudicated therein, 
but the trial court has no power to reopen the proceeding to 
settle such rights. 

If, since the original judgment, something has occurred 
which would render it inequitable to enforce the judgment of 
this court, resort must be had to some form of original pro- 
ceeding by which appropriate relief can be secured. It can- 
not be done by way of defense to the entry of the judgment 
this court has directed. 


cA 


APPEAL from the district court for Douglas County: 
JACKSON B. CHASE, JupcE. - Affirmed. 


Warren C. Schrempp, David S. Lathrop, and Eugene D. 
O’Sullivan, Jr., for appellants. 


William Comstock, Frank L. Burbridge, and Robinson, 
Hruska, Garvey & Nye, for appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CarTER, J. 

This is an appeal from a decree of the district court 
for Douglas County entered pursuant to a mandate of 
this court. It is the contention of the appellants that 
the decree on the mandate does not conform thereto and 
this court is asked to reverse the judgment or modify it 
in order to do equity. 

The case was previously in this court and is cited as 
Jurgensen v. Ainscow, 155 Neb. 701, 53 N. W. 2d 196. 
The opinion of the court was filed on May 9, 1952. Pur- 
suant thereto and on June 3, 1952, the mandate of this 
court was issued. On November 17, 1952, the trial court 
entered its judgment on the mandate in which it is pro- 
vided: ‘Wherefore, it is ordered, adjudged and decreed 


210 NEBRASKA REPORTS [VoL. 160 


Jurgensen v. Ainscow 


that plaintiffs have a driveway easement running north 
and south over the West 6 feet of the East 9 feet of 
lots 13 and 14, in Hanscom Place, an addition to the 
City of Omaha, Douglas County, Nebraska, 100 feet in 
length to permit ingress and egress to and from the 
plaintiffs’ garage situated on Lot 15, Block 5 in Hanscom 
Place, an Addition to the City of Omaha, Douglas 
County, Nebraska.” 

In State ex rel. Johnson v. Hash, 145 Neb. 405, 16 N. 
W. 2d 734, we said: ‘It will be noted that the mandate 
makes the opinion of the court a part thereof by refer- 
ence. Under such circumstances, the opinion of the 
court can properly be examined in determining the na- 
ture and terms of the judgment to be entered or action to 
be taken. This seems to be the rule where the opinion 
is made a part of the mandate or where the remand is 
with directions to enter a decree in conformity with the 
views ‘herein expressed’ or ‘in accordance with the opin- 
ion.’” See, also, Asbra v. Dean, ante p. 6, 68 N. W. 2d 
696, and cases therein cited. The mandate in the present 
case incorporates the opinion of the court as a part of 
it by reference. We may therefore examine the opin- 
ion of the court to determine if the trial court properly 
entered a judgment in compliance with the mandate of 
this court. 

The former opinion of the court provides: “We con- 
clude that the plaintiffs are entitled to a driveway ease- 
ment running north and south over the west 6 feet of 
the east 9 feet of Lots 13 and 14 of the defendants’ 
property, 100 feet in length, as shown by the evidence, 
to permit ingress and egress to and from the plaintiffs’ 
garage. The judgment of the trial court is reversed and 
the cause remanded with directions to the trial court 
to enter judgment in conformity with this opinion.” 
The judgment on the mandate is in strict conformity 
with the opinion and mandate of this court. 

The trial court having entered: a judgment in strict 
compliance with the mandate of this court, there is 
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nothing to be resolved by this court on appeal. It has 
long been the rule that there must be an end to the 
litigation of a particular cause, and that an alleged in- 
jured litigant, in order to establish what he may deem 
the justice of the cause, may not have de novo trial 
after trial, ad infinitum. The purpose of courts is to 
end litigation rather than to promote it. 

The issue before us was ably discussed in Galbreath 
v. Wallrich, 48 Colo. 127, 109 P. 417, 139 Am. S. R. 263, 
wherein it is said: “When a particular judgment is 
directed by the appellate court, the lower court is not 
acting of its own motion, but in obedience to the order 
of its superior. What that superior says it shall do, 
it must do, and that alone. Public interests require 
that an end shall be put to litigation, and when a given 
cause has received the consideration of this court, its 
merits determined, and then remanded with specific 
directions, the court to which such mandate is directed 
has no power to do anything but to obey the mandate; 
otherwise, litigation would never be ended, and the 
supreme tribunal of the state would be shorn of that 
authority over inferior tribunals with which it is in- 
vested by our fundamental law. * * * Rights which may 
have accrued since the rendition of the original judg- 
ment, not in issue in the action in which it was ren- 
dered, are not adjudicated therein, but the trial court 
has no power to open or interfere with the judgment 
of this court in order to settle such rights. If, since the 
original judgment, something has occurred which would 
render it inequitable to carry the judgment this court 
has directed into execution, resort must be had to some 
form of original proceeding by which appropriate relief 
can be secured. It cannot be done by way of defense 
to the entry of the judgment we have directed.” See, 
also, Gadsden v. Thrush, 72 Neb. 1, 99 N. W. 835; Gliss- 
mann v. Bauermeister, 149 Neb. 131, 30 N. W. 2d 649; 
Stocker v. Wells, 155 Neb. 472, 52 N. W. 2d 284. Also, 
Tourville v. Wabash R. R. Co., 148 Mo. 614, 50 S. W. 
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300, 71 Am. S. R. 650; Mountain Home Lumber Co. v. 
Swartwout, 33 Idaho 737, 197 P. 1027; Gudmundson v. 
Commercial Bank and Trust Co., 160 Wash. 489, 295 P. 
167; Barbour, Stedman and Herod v. Tompkins, 58 W. 
Va. 572, 52 S. E. 707, 3 L. R. A. N.S. 715. 

In 3 Am. Jur., Appeal and Error, § 1236, p. 733, it 
is stated: “Where the appellate court remands a cause 
with directions to enter judgment for the plaintiff in a 
certain amount, the judgment of the appellate court is 
a final judgment in the cause and the entry thereof in 
the lower court is a purely ministerial act. No modifica- 
tion of the judgment so directed can be made, nor may 
any provision be engrafted on, or taken from it. That 
order is conclusive on the parties, and no judgment or 
order different from, or in addition to, that directed 
by it can have any effect, even though it may be such 
as the appellate court ought to have directed.” See, 
also, Cowdery v. London and San Francisco Bank, Ltd., 
139 Cal. 298, 73 P. 196, 96 Am. S. R. 115; Mountain 
Home Lumber Co. v. Swartwout, supra. 

We necessarily conclude that a judgment on a mandate 
entered in strict conformity with the latter is a final 
determination of all matters decided and disposed of by 
the reviewing court. It is plain therefore that the judg- 
ment on the mandate was a final determination of all 
matters decided by the appeal. There is nothing raised 
by the appeal from the judgment on the mandate in this 
case that this court may properly consider. 

Appellants rely upon Elliott v. Gooch Feed Mill Co., 
147 Neb. 612, 24 N. W. 2d 561, and Regouby v. Dawson 
County Irr. Co., 128 Neb. 531, 259 N. W. 365. In the 
Gooch Feed Mill Co. case the following language ap- 
pears. “Therefore, the cited case holds that if there was 
a change in the circumstances, or if a new question pre- 
sented itself, or a new reason appeared which would 
require a further hearing to do justice and equity be- 
tween the parties, then this court, on appeal from a 
judgment on a mandate, will determine such matter 
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and enter an order accordingly.” This rule appears to 
have had its origin in the Regouby case. We do not 
think the foregoing applies as between the parties to 
an appeal resulting in a judgment on which a mandate 
was issued requiring a specific judgment in which such 
authority was not given. In the Gooch Feed Mill Co. 
case the remand required that “compensation payments 
heretofore voluntarily made” be given credit. The judg- 
ment entered on the mandate was in compliance with the 
directions of the mandate. But as to matters litigated 
and determined by this court, and remanded with di- 
rections for a specific judgment, the rule can have no 
application unless the matter is within the purview of 
the mandate. It could have application in a situation 
where new parties presenting new issues were entitled 
to intervene. In In re Application of City of Rochester, 
136 N. Y. 88, 32 N. E. 702, 19 L. R. A. 161, the court 
said: “That Holden mistakenly supposed that his in- 
terests lay in the success of the executor and so aided 
and assisted the latter did not make him a party to the 
proceeding or involve his right to the fund as between 
him and Hamilton, and an order of this court while 
conclusive between the parties litigating does not pre- 
vent the opening of the judgment. by the court whose 
judgment it has become for the hearing of a new party 
and the determination of a new claim.” 

In the case of In the Matters of Howard, 9 Wall. 175, 
76 U.S. 175, 19 L. Ed. 634, it was stated: “Undoubtedly 
it is the duty of all inferior courts to yield a prompt 
obedience to the mandate of this court, or, in other 
words, to treat as conclusive the judgment of this court 
upon the law and facts presented to it in appropriate 
form for consideration. Any other conduct would be 
subversive of the relation which the Constitution in- 
tends that inferior tribunals shall hold to this court. 
But the obedience thus due is not a blind obedience, 
acting upon the letter of the judgment affirmed, or man- 
date ordered, without any consideration of the rights 
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of persons not parties to the litigation in which the 
judgment was entered. The judgment of an inferior 
court, when affirmed by this court, is only conclusive as 
between the parties upon the matters involved. Viewed 
simply as an adjudication between them, it is not open to 
question. It must be followed and obeyed. The inferior 
court cannot reopen the case and allow new proceed- 
ings to be taken, or further evidence to be given, or 
new defences to be offered, upon any ground whatever. 
It must execute the judgment or decree, and only for that 
purpose has it any authority over it.” 

Upon the reasoning of the foregoing authorities we 
conclude that the language quoted from Elliott v. Gooch 
Feed Mill Co., supra, and the similar language in 
Regouby v. Dawson County Irr. Co., swpra, has no appli- 
cation as between the parties involved in the present 
litigation. To the extent that it may be construed in 
those cases that the language quoted has application 
to parties to the litigation, in such a case as we have 
here, it is disapproved. We point out however that a dis- 
tinction is made between matters in conflict with a 
mandate and those which involve a partial or total satis- 
faction of the judgment. The latter does not conflict 
with the mandate and consequently the trial court is 
free to deal with such matters. 

Our former opinion recites that appellants in their 
petition claimed an easement running north and south 
over the west 6 feet of the east 9 feet of Lots 13 and 
14. The decree of this court finds that such an easement 
exists in accordance with the prayer of the appellants. 
The mandate directs the entry of a judgment awarding 
such an easement and the judgment of the trial court 
is in conformity therewith. The appellants, in the dis- 
trict court, requested that the judgment be corrected 
by changing the location of the easement so that it can 
be used as a means of egress and ingress without re- 
moving large trees that are growing on it. This the 
trial court has no authority to do under the authorities 
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cited. The litigation on such issue has become final 
and conclusive as between the parties. 

The trial court entered its judgment on the mandate 
in strict compliance with its terms. This it was re- 
quired to do. There being no error in the action of the 
trial court, the judgment must be affirmed. 

AFFIRMED. 


BEN L. SELIG ET AL., CO-PARTNERS DOING BUSINESS UNDER 

THE FIRM NAME AND STYLE OF ESSE SALES SERVICE AND 

ENGINEERING AND EssE RaDIO COMPANY, APPELLEES, V. 
WUNDERLICH CONTRACTING COMPANY, A CORPORATION, 


APPELLANT. 
69 N. W. 2d 860 


Filed April 22, 1955. No. 33477. 


1. Banks and Banking. Where a check is deposited or received for 
collection, the bank of deposit is the agent of the depositor for 
collection, and each collecting bank to whom it is forwarded 
becomes the agent of the depositor. 

The relation between a depositor and a bank may be 

dual in character. As to a general deposit a debtor and credi- 

tor relationship exists. As to the payment of checks drawn 
upon it, the relationship is that of principal and agent. 

Agency. The knowledge of an agent acting within the scope of 

his authority is ordinarily imputable to his principal. 

4. Contracts. Where a party bound by an executory contract re- 
pudiates his obligation before the time for performance, the 
promisee has an option to treat the contract as ended so far 
as further performance is concerned, and to maintain an action 
at once for the damages occasioned by such anticipatory breach. 


co 


5. At any time before breach the parties to an executory 
agreement may change its terms by subsequent agreement with- 
out a new consideration. 

6. A modification of an agreement made after a breach 
thereof must be supported by a new consideration. 

7. Neither the promise to do, nor the actual doing of 


that which the promisor by law or subsisting contract is bound 
to do, is a sufficient consideration to support an agreement in 
his favor. 
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8. Compromise and Settlement. A compromise and _ settlement 
must be supported by a consideration, and no consideration exists 
where it consists of a promise to do that which the promisor 
was under a previous valid obligation to do. 

9. Appeal and Error. It constitutes prejudicial error for a trial 
court to submit an issue of fact to the jury upon which there 
is no real conflict in the evidence. 

10. Appeal and Error: Damages. It is error to submit the question 
of future damages to the jury where such an instruction has no 
support in the evidence. 

11. Contracts: Damages. Where there has been a breach of a con- 
tract by one party resulting in loss to the other, it is the duty 
of such other party to take all reasonable steps to reduce the 
amount of his damages. 

One who fails to mitigate his damages within 
the foregoing rule cannot recover from the party breaking the 
contract the damages which would have been avoided had he 
performed his duty in that respect. 

13. Sales: Damages. The measure of damages for failure to de- 
liver goods purchased is the loss directly and naturally resulting, 
in the ordinary course of events, from the seller’s breach of 
contract. 

14. Damages. Loss of profits is a proper element of damage when 
established with reasonable certainty. 


12. 


APPEAL from the district court for Lancaster County: 
Harry A. SPENCER, JUDGE. Reversed and remanded. 


Fraser, Connolly, Crofoot & Wenstrand, C. Russell 
Mattson, Ben H. Powell, Jr., and W. Morgan Hunter, for 
appellant. 


C. L. Clark, Davis, Healey, Davies & Wilson, and Rob- 
ert A. Barlow, Jr., for appellees. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauaH, JJ. 


CARTER, J. 


This is an action for damages for breach of contract. 
A verdict and judgment for $70,000 were obtained by 
plaintiffs. An appeal was taken to this court where 
the judgment was reversed and the cause remanded with 
directions to sustain defendant’s motion for a judgment 
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notwithstanding the verdict. Selig v. Wunderlich Con- 
tracting Co., 159 Neb. 46, 65 N. W. 2d 233. Plaintiffs 
filed a motion for a rehearing. This court allowed a 
reargument on the motion. 

The record shows that Ben L. Selig and Stanley Selig 
were co-partners doing business under the firm names . 
of Esse Sales Service and Engineering Company, and 
Esse Radio Company, with their principal place of busi- 
ness in Indianapolis, Indiana. We shall hereafter refer 
to the partnership as Esse. The defendant Wunderlich 
Contracting Company is a Nebraska corporation which, 
for convenience, we shall refer to as Wunderlich. 

The defendant purchased a large number of surplus 
aircraft at Kingman, Arizona, from the government 
which were required to be dismantled by the purchaser. 
On January 15, 1947, Esse submitted an offer to Wun- 
derlich for 17 items which were to be stripped from these 
planes. The offer was accepted. The contract was en- 
tered into at Kingman, Arizona, whereby it was pro- 
vided that Esse was to make a deposit of $2,000 and pay 
cash prior to the shipment of the items purchased. 
Pursuant to the terms of the agreement, Esse gave its 
check to Wunderlich for $2,000 bearing date of Jan- 
uary 15, 1946, but which was actually given on January 
15, 1947. 

The check was drawn on the American National Bank, 
Indianapolis, Indiana. It was deposited with the Valley 
National Bank, Kingman, Arizona, which bank for- 
warded it for collection in the usual course of business. 
The Indianapolis bank received it on January 21, 1947, 
and refused payment. The check was returned to the 
clearing house in Indianapolis where it was protested 
and protest notices mailed. On January 22, 1947, Esse 
made a $5,000 deposit in the Indianapolis bank. The . 
check was returned and paid by the Indianapolis bank 
on January 23, 1947. Wunderlich received notice on 
January 27, 1947, from the Kingman bank that the 
check had been protested and on that date it issued 
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instructions to make no shipments on the contract of 
January 15, 1947. On January 28, 1947, Wunderlich, 
through its broker, advised Esse that the check had been 
protested. Esse advised Wunderlich under date of Jan- 
uary 28, 1947, that the check had been returned because 
' of bookkeeping troubles which were being straightened 
out. On the same day Esse wired Wunderlich to send 
the check through again and that it was “okay.” On 
February 12, 1947, Wunderlich advised Esse that the 
bank had been unable to collect the check, and requested 
a certified check. Ben L. Selig, one of the partners 
in Esse, arrived in Kingman on February 12, 1947, and 
was told that Wunderlich was not delivering any of 
the items purchased because it had not received the 
$2,000 cash deposit. Wunderlich demanded another 
check and Ben L. Selig promised to have a certified 
check sent. Ben L. Selig left Kingman at that time 
and returned on February 20, 1947. A certified check 
dated February 13, 1947, for $2,000 was mailed by Esse 
to Ben L. Selig in care of Wunderlich. Wunderlich 
offered evidence that Ben L. Selig agreed to deliver 
cash or a certified check on or before February 18, 1947. 
This was denied by Selig. 

Wunderlich testifies that on February 19, 1947, it 
received an offer by a third party at a higher purchase 
price for one of the items contracted to Esse, and wrote 
Esse that as it had not adjusted the deposit matter by 
February 18, 1947, as agreed, it was reserving the right 
to dispose of any or all of the items contained in the 
agreement of January 15, 1947. Esse received this letter 
on February 21, 1947. On March 1, 1947, Wunderlich 
executed the purchase order agreement with the third 
party. 

On February 20, 1947, Ben L. Selig arrived back in 
Kingman and tendered the $2,000 certified check to 
Wunderlich. The check was refused by Wunderlich and 
Ben L. Selig was advised that the contract had been can- 
celled. Selig was told that two of the items, APN-4 
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Radar Scopes and J-152-AM Indicators, which we will 
refer to as radar scopes and indicators, had been sold to 
another buyer. Wunderlich offered to deliver the re- 
maining items. After much discussion it was agreed 
that the two items should be deleted, and the change 
was mutually initialed on the agreement. The $2,000 
certified check was tendered and accepted after the de- 
letion of the two items had been made. On March 4, 
1947, Wunderlich was advised by Esse that the first 
$2,000 check was in fact paid by the Indianapolis bank 
on January 21, 1947. By the same letter Esse demanded 
the reinstatement of the original contract of January 
15, 1947. Wunderlich refused to reinstate the agreement 
because it had, on March 1, 1947, contracted to sell all 
radar scopes and indicators at Kingman Field to an- 
other buyer. 

It seems clear to us that on February 20, 1947, neither 
Ben L. Selig nor E. B. Fontaine, the authorized agent 
of Wunderlich, had any actual knowledge that the $2,000 
check bearing the date of January 15, 1946, had been 
paid by the drawee bank. We do not think that this was 
a fact upon which either Esse or Wunderlich could rely. 
The Kingman bank, and each intermediate bank to whom 
it forwarded the check for collection, was the agent of 
the depositor Wunderlich. Such being the case, Wun- 
derlich had imputed knowledge that the check was paid 
on January 23, 1947. Western Smelting & Refining Co. 
v. First Nat. Bank of Omaha, 150 Neb. 477, 35 N. W. 2d 
116; Placek v. Edstrom, 148 Neb. 79, 26 N. W. 2d 489, 174 
A. L. R. 856. 

The Indianapolis bank is likewise the agent of Esse 
and the knowledge of that bank is imputed to Esse. 
Exchange Bank of Wilcox v. Nebraska Underwriters 
Ins. Co., 84 Neb. 110, 120 N. W. 1010, 133 Am. S. R. 
614; Modern Woodmen of America v. Berry, 100 Neb. 
820, 161 N. W. 534, Ann. Cas. 1918D 302; Scottsbluff 
Nat. Bank v. Blue J Feeds, Inc., 156 Neb. 65, 54 N. W. 
2d 392. A dual relationship exists between a bank and 
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its depositor. A debtor-creditor relationship exists with 
respect to funds on deposit and a principal-agent rela- 
tionship exists with respect to the payment by the bank 
of checks drawn by a depositor. 9 C. J.S., Banks and 
Banking, § 267, p. 546. Consequently, the knowledge 
of the drawee bank that it had paid the check on Jan- 
uary 23, 1947, is imputable to Esse. It is clear therefore 
that Wunderlich and Esse had imputed knowledge that 
the check was paid on January 23, 1947. No default 
existed thereafter because of the alleged nonpayment 
of the $2,000 deposit. It is urged that Esse estopped 
itself from asserting that the $2,000 check was paid be- 
cause it had continuously assumed in dealing with Wun- 
derlich that the check had not been paid. But the very 
facts upon which the estoppel is claimed were known 
to be untrue by Wunderlich. An estoppel is no more 
available to Wunderlich than it is to Esse under the cir- 
cumstances shown. 

The record shows that Wunderlich attempted by letter 
under date of February 19, 1947, to cancel the agree- 
ment of January 15, 1947. It is shown that this letter was 
not received by Esse in Indianapolis until February 21, 
1947. The postal department being the agent of Wun- 
derlich, the letter would not operate as a notice of re- 
scission or cancellation of the agreement until the latter 
date. On February 20, 1947, Ben L. Selig arrived in 
Kingman and carried on certain negotiations with Wun- 
derlich. It is the effect of these negotiations which must 
determine the issues here presented. 

On February 20, 1947, Ben L. Selig returned to King- 
man. He immediately contacted Wunderlich through 
Fontaine. Selig tendered the certified check for $2,000, 
which Fontaine refused on the ground that the contract 
had been cancelled. Fontaine told Selig that Wunderlich 
was willing to cancel the whole contract and forget 
everything. Selig testifies that he knew something was 
wrong and that Esse was being deceived, and he told 
Fontaine so. After an argument in which Fontaine 
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stated he would not reinstate the contract under any 
circumstances without taking the two items off, Selig 
agreed to do so under protest. They noted the deletion 
on the margin of the contract and each indicated his 
assent thereto by initialling the change. 

There is no evidence of a breach of the agreement on 
the part of Esse. The delay in proceeding under the 
terms of the agreement appears to have been caused by a 
misunderstanding of facts which were imputed to each 
by law. The record shows that Wunderlich did negoti- 
ate for the sale of the radar scopes and indicators with 
Air Industries prior to February 20, 1947. The record 
shows that Air Industries made a firm offer for these 
items on February 19, 1947, which was conditionally 
accepted by Wunderlich. It is quite evident that these 
negotiations were carried on in contemplation of a breach 
of the agreement made with Esse on January 15, 1947. 
These negotiations, which were had with Air Industries 
in anticipation of a breach of contract by Esse, are im- 
portant in determining whether or not the agreement 
was cancelled in good faith. Wunderlich did not enter 
into a contract of sale with Air Industries until March 
1, 1947. Such sale without liability to Esse is depend- 
ent upon the right of Wunderlich to rescind the agree- 
ment on February 20, 1947, without liability for damages. 

We conclude from what we have already said that 
there was no breach of the agreement of January 15, 
1947, by Esse. Esse was insisting upon the fulfillment 
of the agreement on February 20, 1947, when Wunder- 
lich first notified Esse that the agreement was can- 
celled. There is evidence in the record that Wunderlich 
had sold 41 of the radar scopes to others before it at- 
tempted to rescind, and it had negotiated with another . 
party for the sale of the remainder of the two items in- 
volved here. Even if these acts constituted a breach of 
the agreement, Esse does not rely on it and Wunderlich 
cannot take advantage of its own wrong to the injury of 
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Esse. Esse could waive the breach and properly insist 
upon compliance with the agreement. 

The question immediately presents itself as to whether 
or not the agreement was modified before or after breach. 
On February 20, 1947, the date the modification of the 
original agreement was made, Esse was not in default. 
Wunderlich advised Ben L. Selig on that day that it 
had cancelled the contract and that it would not comply 
therewith unless the two items in question were de- 
leted. This was a breach of the agreement, an unequivo- 
cal refusal to comply with the terms of the agreement 
of January 15, 1947. “Where a party bound by an ex- 
ecutory contract repudiates his obligation before the time 
for performance, the promisee has, according to the great 
weight of authority, an option to treat the contract as 
ended so far as further performance is concerned, and 
to maintain an action at once for the damages occasioned 
by such anticipatory breach.” 17 C. J. S., Contracts, § 
472, p. 973. 

It is clear, therefore, that after the breach of the 
agreement by Wunderlich, the parties modified the first 
agreement by deleting two items. We find that no con- 
sideration existed for the modification. The rule in this 
state is stated in Swanson v. Madsen, 145 Neb. 815, 18 N. 
W. 2d 217, as follows: “Defendant contends that a con- 
tract required to be in writing by the statute of frauds 
can be altered or modified by parol agreement and that 
the consideration for the original agreement is sufficient 
to sustain the new. We think this is true where there 
has been no breach of an executory contract, but where, 
as here, the contract had been breached at the time of the 
modification, a new consideration must be shown.” See, 
also, Moore v. Markel, 112 Neb. 743, 201 N. W. 147; Prime 
v. Squier, 113 Neb. 507, 203 N. W. 582. In the case be- 
fore us there was a modification of the original agree- 
ment after breach. There being no consideration for the 
modification, it is not effective to defeat the claim of 
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Esse. Sallander v. Prairie Life Ins. Co., 112 Neb. 629, 
200 N. W. 344. 

Our former opinion holds that there was a compromise 
and settlement of the claims of the parties for a suffi- 
cient consideration. On a reconsideration of this point 
we now conclude that we were in error in so holding. 
Without discussing the question as to whether or not 
the defense of compromise and settlement was proper- 
ly raised, we think the record fails to show any con- 
sideration for the settlement. The modification consisted 
of the deletion of two items and a part of a third item 
from the contract. Esse protested the deletions but. 
agreed thereto as an inducement to Wunderlich to de- 
liver the other items, which it did. The modification 
makes no change in the original contract except to pro- 
vide for a lesser number of items than was contained 
in the original obligation. Wunderlich was required, 
on February 20, 1947, to deliver the radar scopes and 
indicators in accordance with its contract. It forced 
Esse to agree to a deletion of two items without consid- 
eration in order that Esse could obtain the delivery of 
items which Wunderlich was already obligated to deliver. 
This does not constitute a consideration under the pres- 
ent holdings of this court. Esterly Harvesting Machine 
Co. v. Pringle, 41 Neb. 265, 59 N. W. 804; Sallander v. 
Prairie Life Ins. Co., supra. We necessarily conclude 
that the deletions made in the contract of January 15, 
1947, constituted a modification of that instrument. The 
modifications having been made after a breach of the 
original contract, a legal consideration was essential 
to its validity as a justifiable excuse for the nonper- 
formance of the original agreement according to its 
terms. There being no consideration for the deletion of 
the two items, any claim of compromise and settlement 
must likewise fail. 11 Am. Jur., Compromise and Set- 
tlement, § 18, p. 264; 15 C. J. S., Compromise and Set- 
tlement, § 11, p. 732. A summary of the evidence in- 
dicates that Wunderlich’s attempted rescission was not 
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made in good faith. We point out that Ben L. Selig 
came into the office of Wunderlich and tendered a $2,000 
certified check before a notice of rescission of the con- 
tract had been received by Esse. The check was re- 
fused. The record indicates that Wunderlich had been 
negotiating with Air Industries for the sale of the radar 
scopes and indicators. Wunderlich advised Selig on 
February 20, 1947, that these items had been sold. The 
record reveals that Wunderlich had discovered that the 
radar scopes and indicators were of much more value 
than they had estimated. It is noteworthy in consider- 
ing the matter of the good faith of Wunderlich in at- 
tempting a rescission of the contract that it was willing 
to abide by the contract if the two items were deleted, 
such two items being those which it had discovered 
could be sold for considerably more money than the price 
fixed in the Esse contract. It is quite clear that the at- 
tempted rescission of the contract by Wunderlich was 
not in fact based on the alleged failure to make the 
$2,000 deposit, but because of the opportunity to make a 
much better sale to Air Industries. Wunderlich relied 
upon a legal right to rescind without payment of dam- 
ages to accomplish that purpose. Not having such a 
right, legal remedies are available to Esse. There is no 
basis for the application of equitable principles. It is 
clear therefore that Esse has established a cause of 
action for damages against Wunderlich. 

Defendant Wunderlich asserts that the trial court erred 
in giving its instruction No. 4. The part of the instruc- 
tion first objected to states: “As regards the existence 
of the contract the burden is upon the plaintiffs to estab- 
lish by a preponderance of the evidence that E. B. Fon- 
taine in signing Exhibit 4 for the defendant agreed to 
sell plaintiffs the items described therein from the four 
fields other than the Kingman field, to-wit, Walnut 
Ridge, Arkansas, Chino, California, Altus, Oklahoma and 
Clinton, Oklahoma, which question you are to determine; 
but as a matter of law you are instructed that there is 
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no question but that the defendant has agreed to sell the 
items in question on the Kingman field to the plaintiffs.” 

The record shows that the federal government adver- 
tised for bids on the surplus aircraft located on the five 
fields named in the instruction. The aircraft were 
offered for sale on the basis that any one bid should cover 
all the aircraft at any one field but that no bidder could 
purchase the aircraft at more than one field. Wunder- 
lich submitted a bid in accordance with the above con- 
ditions and was the high bidder for the aircraft at King- 
man, Arizona. The aircraft at the other four fields were 
sold to Texas Railway Equipment Company, Sharpe & 
Fellows Contracting Co., Sherman Machine & Iron 
Works, and Esperado Mining Company. These five com- 
panies entered into a joint venture agreement whereby 
they, under the name of Aircraft Conversion Co., were 
to disassemble the aircraft and salvage, scrap, smelter, 
and prepare for market the aluminum scrap from the 
aircraft on each field within the time and under the 
conditions of the contract each held with the federal 
government. There is nothing in this agreement which 
deprives each of his title to the aircraft it purchased or 
gives it any interest in the aircraft purchased by the 
others. Simply stated, it was an agreement providing 
a joint method of processing scrap for market as a matter 
of convenience and economy. The joint venture agree- 
ment expressly states: “No Joint Venturer shall make 
any contract, commitment, or expenditure, binding upon 
or affecting the joint venture or any of the Joint Ven- 
turers, without the concurrence or approval of the Joint 
Venturers; * * * Nothing herein shall in anywise be 
construed or operate to prevent each Joint Venturer 
and the Joint Venturers collectively from strictly keep- 
ing and performing all provisions of their respective 
agreements with the Government; and it is specifically 
provided that each Joint Venturer shall have and re- 
tain full power and authority to sell and dispose of the 
scrap aluminum and other salvage from the planes pur- 
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chased by him or it, respectively, to such person, per- 
sons or concerns, and at such price or prices as he may 
desire, * * *.’ The Aircraft Conversion Co. did not 
purport to sign any of the agreements here involved. 
This agreement is no aid to Esse’s claim that all five 
fields were bound by Wunderlich’s agreement. 

Before reducing the aircraft to scrap, each purchaser 
stripped them of all saleable items, including the 17 items 
listed in the contract of January 15, 1947, between Wun- 
derlich and Esse. One Harry A. Hammill was a broker 
operating on all five fields in finding buyers and negoti- 
ating the sale of items stripped from these aircraft. He 
was not authorized to sign contracts for the sellers. The 
evidence shows that Ben L. Selig inspected the aircraft 
on three of the fields, including Kingman, in the com- 
pany of Hammill. At the close of the inspection of King- 
man field, Selig evidenced a desire to purchase certain 
electronic equipment at all five fields at the asking 
price. Hammill wrote up the purchase order on his own 
brokerage form. It recited that the buyer offers to 
purchase: “All fields, Indicator 1-152-AM .50.” All 
items within the offer were designated in a similar 
manner. The contract being construed is not complete 
in itself. The fields referred to as “all fields” are not 
described in the offer to purchase. It is necessary to de- 
termine, from sources other than the offer of purchase 
accepted by Wunderlich, the meaning to be given the 
term “all fields’ and the scope of the liability assumed 
by Wunderlich when it accepted the offer. Hammill says 
that 30 copies of the offer to purchase were made out 
and that four were sent to each field. Hammill and 
Selig signed all copies before any were submitted to 
Fontaine. Fontaine accepted the offer for Wunderlich 
at Kingman field. Other copies were sent to the other 
fields for signature of the purchaser of the aircraft at 
the respective fields. Hammill further testifies that the 
use of the words “all fields” was questioned by Fontaine. 
Hammill stated: “And the man (Fontaine) was justified 
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in that. But, I wanted to get out and I guess so did 
Ben, and I said, ‘Don’t mess up this deal’. ‘Selig and I 
have got this all straightened out. The fact is, you know 
what it is; Selig knows what it is; so you haven’t got any- 
thing to worry about. I’m going to send these to Dahl- 
strom. It will be taken care of. There’s nobody here to 
rewrite it. I will admit I.made a mistake on it. Go 
ahead and sign it. We understand we are going to just 
get what you got out in them warehouses.’” Ben L. Selig 
was present at this discussion. It is true of course that 
Hammill as a broker for “all fields” was attempting to 
negotiate a sale of the specified items for all fields, but 
this does not mean that Fontaine was selling the items 
on all fields. It is clear that each seller on the various 
fields bound himself when he accepted the offer to pur- 
chase. This is confirmed by Lindsey Youngblood, Wun- 
derlich’s sales manager, who testified that he was pres- 
ent at the signing of the contract along with Hammill, 
Fontaine, and Selig. Youngblood testified: “Mr. Ham- 
mill assured us it was intended only for our approval for 
our field, as he intended to get the approval of the other 
fields for his proposal.” Selig was present when this 
was said. That Selig knew that the contract purported 
only to bind Wunderlich and the aircraft it purchased 
at Kingman is plain. Selig made a subsequent con- 
tract with the Texas Railway Equipment Company on 
the Walnut Ridge field covering all of the same items 
except one. In this respect, the contract with the Texas 
Railway Equipment Company was rewritten on the 
offer-to-purchase form provided by Hammill. The words 
“All fields” were changed to “All on the field” and an 
ink line was drawn through “APN-4 $1.00.” Otherwise 
the agreement was identical as to content with the offer 
to purchase accepted by Wunderlich. The agreement 
with the Texas Railway Equipment Company was signed 
by Ben L. Selig. If he purchased the items contained 
in the contract with the Texas Railway Equipment 
Company by the contract signed with Wunderlich, as 
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he now says, the contract with the Texas Railway Equip- 
ment Company was wholly unnecessary. It is wholly in- 
consistent with his contract with Wunderlich under the 
evidence he now relates. It is plain to us that Selig knew 
at that time that the agreement with Wunderlich cov- 
ered only the items at Kingman field. It appears also 
that Esse subsequently threatened suit against Wunder- 
lich and Texas Railway Equipment Company. Suit was 
never threatened against the purchasers of aircraft on 
the other three fields for failure to deliver items con- 
tained in the agreement of January 15, 1947. It would 
appear that Esse was not at that time placing the con- 
struction on the scope of the agreement that it now does. 
We conclude therefore that the contract of January 15, 
1947, covering “all fields” meant that the offer covered 
all five fields but that the owners of the aircraft at the 
respective fields became bound by it only as each ac- 
cepted the offer to purchase by attaching its authorized 
signature thereto. The agreement with Wunderlich, 
therefore, covered the items at Kingman field, and no 
other. The trial court should have so instructed. It was 
prejudicial error to permit the jury to speculate as to 
whether or not items other than at Kingman field were 
involved in the litigation. 

The jury was also informed by instruction No. 4 that: 
“As to any future damages, if any, which may be suf- 
fered after this date, such preponderance of the evidence 
must establish the same with reasonable certainty.” We 
find no evidence in the record to support the giving of 
this part of the instruction. The case was submitted to 
the jury on May 15, 1953. The breach of the contract 
occurred on February 20, 1947. The damages to which 
Esse is entitled are those resulting from the breach. 
Even a loss of good will, if any be shown which resulted 
from the acts of Wunderlich, could be established only 
during the period that orders for radar scopes were not 
being filled. These orders were received in April and 
May 1947. No basis exists for authorizing the jury to 
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return a verdict which would include damages that 
might occur after the date of the trial. 

The trial court also instructed that loss of good will 
was, if established by a preponderance of the evidence, 
a proper element of damage. Loss of good will is a 
special damage which is not recoverable in every action 
for breach of a contract to deliver goods. 78 C.J. 5S, 
Sales, § 550, p. 242. Any loss of good will by Esse arises 
solely from its inability to make deliveries of radar 
scopes. resulting from orders received through advertise- 
ments. The evidence shows that some time after Janu- 
ary 15, 1947, the exact time not being shown, Esse 
placed orders for the advertisement of a great many 
electronic items in Radio News, CQ (The Radio Ama- 
teur’s Journal), and Radio Craft, three radio electronics 
monthly magazines with national circulation. The ad- 
vertisements appeared in the May 1947 issues and 
reached the newsstands on or about April 25, 1947. Each 
magazine carried a three-page advertisement of 19 items. 
Among the items of electronic equipment there listed 
was the APN-4 radar scope involved in this suit. It was 
listed for sale at $17.95. The 1-152-AM indicators were 
not advertised for sale in these advertisements. The 
record is not clear as to the exact date on which Esse 
attempted to eliminate the radar scope from these adver- 
tisements. ‘The general manager of CQ Magazine states 
that Esse first attempted to make a change in that mag- 
azine after April 1, 1947, but the closing date for the 
May issue was March 20, 1947. The advertisement of 
the radar scope in Radio Craft contained the words “Sold 
Out” in heavy type and, consequently, it brought in no 
orders for that item nor contributed to any loss of good 
will. As to Radio Craft the attempted change came after 
its closing date for May 1947. This evidence indicates 
that Esse failed to cancel the advertising of the APN-4 
radar scope within a reasonable time after the breach of 
the contract. : 

We point out that the contract of January 15, 1947, 
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was cancelled by Wunderlich on February 20, 1947. On 
that date Esse knew that the APN-4 radar scopes would 
not be delivered. Ben L. Selig not only knew this to be 
the fact, but he had agreed to the deletion of the items 
on the original purchase agreement by affixing his ini- 
tials to such an understanding. It is clear therefore 
that Esse was required to mitigate the damages arising 
from the breach from and after that date. An authori- 
tative text states the rule as follows: “Where a party 
is entitled to the benefit of a contract and can save him- 
self from loss arising from a breach thereof at a trifling 
expense or with reasonable exertions, it is his duty, and 
statutes sometimes so declare, to do so, and he can 
charge the party in default with such damages only as 
with reasonable endeavors and expense he could not 
prevent. This rule is especially applicable where one 
of the contracting parties has acquired notice of the 
breach of contract and makes no reasonable effort to 
mitigate the damages claimed.” 25 C. J. S., Damages, 
§ 34, p. 502. In Marcell v. Midland Title Guarantee & 
Abstract Co., 112 Neb. 420, 199 N. W. 731, this court 
stated the rule as follows: “It is a well-established rule 
in this state that, where there has been a breach of a 
contract by one party resulting in loss to the other, it 
is the duty of such other party to take all reasonable 
steps to reduce the amount of his damages.” It is the 
rule, also, that one who fails to perform such duty may 
not recover damages which would have been avoided 
had such duty been performed. Uhlig v. Barnum, 43 
Neb. 584, 61 N. W. 749. The foregoing rules have been 
reiterated by this court in Shamblen v. Great Lakes 
Pipe Line Co., 158 Neb. 752, 64 N. W. 2d 728. 

The record before us does not show that Esse made 
reasonable effort under the circumstances to cancel the 
advertising of the APN-4 radar scopes. It knew on 
February 20, 1947, that these radar scopes would not be 
delivered. The indefiniteness with which this part of 
the claim was attempted to be proved is such that it 
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does not establish any loss of good will which Esse 
could not have reasonably avoided. If Esse had acted 
within a reasonable time after February 20, 1947, we 
think the advertising could have been eliminated, under 
the evidence as it appears in the record before us. Esse 
assumes that the obligation to mitigate the damages 
did not arise until March 18, 1947, or thereafter. The 
record does not support such an assumption. We are 
of the opinion that the trial court improperly sub- 
mitted the loss of good will as an element of damage 
under the evidence then before it. 

It seems to us that Esse has no valid claim for loss 
of good will unless it is able to show on a retrial that 
it made reasonable effort after February 20, 1947, to 
eliminate the APN-4 radar scope from its advertising 
and was unable to do so. But this does not mean that 
the advertising of the radar scopes at $17.95 each and 
the orders received were not properly admitted as evi- 
dence. They tend to establish a demand for the radar 
scope at the advertised price. They tend also to fix 
the market value of the radar scope. For these pur- 
poses the evidence was properly received in any event. 

In the case before us Wunderlich knew that Esse 
purchased the radar scopes and indicators for resale. 
The record shows a general demand for these items at 
the advertised price. In addition thereto, Wunderlich 
certainly understood that the resale of the items would 
result in a profit to Esse. In such case the seller is 
bound to know that Esse would be damaged in the 
amount of the profits lost if the items were not de- 
livered in accordance with the agreement. The measure 
of damages in such a case appears to be in dispute, 
particularly as to the correctness of instruction No. 9. 
That instruction states: “You are instructed that the 
plaintiffs Selig are not required to prove the extent of 
their damages with mathematical precision; that, if 
you find that it is certain that damages have been caused 
by the breach of the contract, you may then consider all 
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the facts and circumstances of the case having any 
tendency to show the probable and reasonable amount 
of the damages.” 
' The measure of damages for failure to deliver goods 
purchased is fixed by section 69-467(2), R. R. S. 1943, 
as follows: “The measure of damages is the loss di- 
rectly and naturally resulting, in the ordinary course 
of events, from the seller’s breach of contract.” Under 
this section, loss of profits is a proper element of dam- 
age. The rule is stated by this court as follows: “We 
have repeatedly held that gains prevented as well as 
losses sustained may be recovered as damages upon a 
breach of contract. But it must appear that the profits 
were reasonably certain to have been realized by per- 
formance; that they are not speculative or contingent; 
that such damages must have been within the con- 
templation of the parties, and the loss must appear to 
have resulted proximately and naturally from the 
breach.” O’Shea v. North American Hotel Co., 109 
Neb. 317, 191 N. W. 321. In James Poultry Co. v. City 
of Nebraska City, 136 Neb. 456, 286 N. W. 337, we 
quoted with approval the rule announced in Witten- 
berg v. Mollyneaux, 60 Neb. 583, 83 N. W. 842, as fol- 
lows: “That a party may recover for gains prevented 
as well as for losses sustained when such damages are 
not only certain, but are the natural and probable re- 
sult of the wrong complained of, is a point no longer 
open to dispute in this state.” From these holdings we 
gather that damages for breach of contract must be 
established with reasonable certainty although mathe- 
matical precision is not required. Proof of damages is 
limited to those which naturally and probably result 
from the wrong. The trial court has a discretion in de- 
termining whether or not proffered evidence of dam- 
age is within the foregoing rule. We do not say that 
instruction No. 9 was prejudicially erroneous when 
considered with other instructions given, but it would 
have been more strictly in conformity with the rule, 
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under the particular circumstances of this case, to have 
closed the instruction as follows: ‘You may then con- 
sider all the facts and circumstances of the case tend- 
ing to show the amount of the damages.” 

‘We conclude that our former opinion was in error 
in reversing the judgment and directing on remand that 
defendant’s motion for judgment notwithstanding the 
verdict be sustained. We withdraw our former opinion. 

For the reasons herein stated, the judgment of the 
district court is reversed and the cause remanded for a 
new trial in accordance with this opinion. 

REVERSED AND REMANDED. 

YEAGER, J., dissenting. 

I respectfully dissent from the opinion in this case. 
I have come to the conclusion that the true issues and 
the pattern for their determination have been obscured 
in both the opinion of this court which has been re- 
jected and the one which now represents the determina- 
tion of the case. As I view the situation, the issues are 
comparatively simple and the pattern for determina- 
tion plain, and in the light of this and the facts as 
disclosed by the record and reflected in the two opinions 
the proper result is not left, as I believe, in doubt. 

For the purposes of this dissent the parties will be 
referred to herein by their original status in the action 
in the district court, that is, as plaintiffs and defendant. 

The action as instituted was by plaintiffs for damages 
for breach of contract for the delivery of merchandise. 
The defense was that the plaintiffs breached the con- 
tract which gave the defendant the right to rescind 
which right the defendant exercised. 

In effect the response of the plaintiffs to this was 
that they did not breach the contract, but that if they 
did the breach was waived by the defendant. The de- 
fendant denied that there was a waiver. 

I fail to see how it may reasonably be said that plain- 
tiffs did not breach the contract. To my mind this fact 
was conclusively established by the evidence. This be- 
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ing true I cannot escape the conclusion that the de- 
fendant had the right to rescind. 

Again conclusively, as I see it, the defendant did 
exercise its right of rescission. After rescission the par- 
ties were in the same status as they were before the 
contract was entered into except as to their rights and 
liabilities which flowed from the breach. 

After the rescission the plaintiffs had no right or rights 
against the defendant under the contract and could not 
thereafter have any unless and until the defendant 
waived the breach and its rescission. After breach and 
rescission and in the absence of waiver the defendant 
was in a position of freedom to do as it chose with the 
merchandise which was the subject of the contract. 
It was free to deal in relation thereto as to all or any 
part of it with the plaintiffs or any other persons or 
parties the same as if the contract in question here had 
never been entered into. 

I think that on the record it may be said as a matter 
of law there was no waiver by the defendant. There 
is of course evidence to the effect that plaintiffs tried to 
obtain a waiver. However there is no evidence that 
the defendant responded to this effort or that it re- 
stored the breached and rescinded contract. 

If this is true, and I am convinced that it is, the de- 
fendant was entitled to a judgment in its favor and the 
opinion of this court should so indicate. 

The two opinions referred to deal at considerable 
length with the question of consideration for the agree- 
ment of February 20, 1947. This question, I submit, 
is not an issue in this case. I do not wish to be under- 
stood as saying that the evidence surrounding the in- 
cident has no significance. This evidence is significant, 
however, only as it throws light, if it does, on the ques- 
tion of whether or not there was rescission and, if so, 
if there was a waiver of rescission. We are concerned 
here only with the rights and liabilities under the con- 
tract which is the basis of this action and not any other 
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contract of a later date. An assumption either that the 
contract of February 20, 1947, was supported by a con- 
sideration or that it was not could not determine any 
basic issue herein. 

Simmons, C. J., dissenting. 

I adhere to the former opinion and decision of this 
court in this case. That opinion is now withdrawn by 
the court. 

In the present opinion, the court finds no fault with 
either facts or issues stated, or rules of law applied in 
the former opinion. The former opinion is now set aside 
on a finding that there was no consideration shown for 
the contract of February 20, 1947. I shall examine that 
question later herein. 

I disagree with the present opinion in six principal 
matters: 

1. In the findings of fact made in the opinion which 
appear to become conclusive upon the trial court on re- 
mand for a new trial. . 

2. In relieving the Seligs from the results of their 
breach of the contract by the giving of the insufficient 
fund check. 

3. In the holding that both parties had imputed 
knowledge of the payment of the check. 

4. In the holding that Wunderlich was guilty of bad 
faith on February 20, 1947, when the new contract was 
executed. 

5. In the holding that there was no consideration for 
the contract of February 20, 1947. 

6. In permitting Seligs to accept full performance 
under the February 20, 1947, contract and then repudi- 
ate that contract and recover damages for the breach 
of the January 15, 1947, contract. 

I shall discuss these matters in that order. 

Conclusive Findings of Fact Made on Disputed Issues 

We are here dealing with a law action with many 
issues and disputes of fact. The court now remands for 
a new trial “in accordance with this opinion.” In the 
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opinion, the court finds that plaintiffs have “established 
a cause of action.” It resolves other facts in favor of 
plaintiffs. As I read the opinion (and I am not advised to 
the contrary), those findings of fact now become the 
law of the case, leaving the only issue to be tried that of 
the amount of damages. That is contrary to the estab-. 
lished practice of this court in remand of a law action 
which is that a remand generally calls for a retrial of 
all issues. 

In Kuhns v. Live Stock Nat. Bank, 138 Neb. 797, 295 
N. W. 818, we held: ‘“* * * all matters decided express- 
ly or by necessary implication by this court in its opin- 
ion in reversing the first judgment became the law of 
the case. This applies not merely to all questions ac- 
tually and formally presented, but to all existing in the 
record and necessarily involved in the decision.” 

In Master Laboratories, Inc. v. Chesnut, 157 Neb. 317, 
59 N. W. 2d 571, we held: “The general rule is that a 
reversal of a judgment and the remand of a cause for 
further proceedings not inconsistent with the opinion, 
without specific direction to the trial court as to what 
it shall do, is a general remand and the parties stand 
in the same position as if the case had never been tried.” 

What is the trial court now to do if this decision stands? 

In the recent case of Gable v. Pathfinder Irr. Dist., 
159 Neb. 778, 68 N. W. 2d 500, the judgment was re- 
versed on the sole ground that there was no proper or 
competent evidence to fix the amount of plaintiff’s dam- 
age. On motion for rehearing, plaintiff, contending that 
the judgment should be affirmed, also pointed out that 
questions of negligence and proximate cause had been 
decided in his favor and asked for a remand (if that had 
to be) limited to the sole issue of the amount of dam- 
ages. He relied upon Harper v. Young, 139 Neb. 624, 

- 298 N. W. 342. A rehearing was denied and a remand 
limited to that issue was likewise denied. 

Why should there be the difference in treatment? 

I see no reason for an exception here. 
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I do not rest my dissent on that ground alone. I dis- 

agree with the primary conclusion of the court. 
Who Breached the Contract? 

Who set up the chain of events that culminated in this 
litigation? The answer is conclusive that the Seligs did. 
The contract of January 15, 1947, called for “cash prior to 
shipment $2,000 deposit.” Seligs gave an insufficient 
fund check for that “deposit.” That act on their part 
was a material breach. What was its effect? 

Corpus Juris Secundum states the rule as follows: 
“Parties are entitled under the provisions of their con- 
tract to that for which they bargained and should not, 
on breach thereof, be compelled to accept less than that 
for which their contract called. Accordingly, not only 
is the party guilty of the first breach of an entire and 
indivisible contract containing independent covenants 
and promises precluded from recovering on the contract, 
* * * but he must answer in some appropriate manner 
for the loss or injury resulting from such breach to the 
opposite party, * * *. The party who commits the first 
breach is also deprived of the right to complain of a 
subsequent breach by the opposite party.” 17C. J.S., 
Contracts, § 458, p. 943. 

In Demateis v. Vezu, 49 Cal. App. 453, 193 P. 793, a 
payment of $500 was made by a no-fund check upon the 
execution of a contract for the sale of grapes. The court 
held: “Where a buyer fails or refuses, without suffi- 
cient cause, to make payment of the first installment of 
the purchase price of the article contracted to be pur- 
chased, the seller is justified in repudiating the contract.” 

O’Bryan v. Mengel Co., 224 Ky. 284, 6 S. W. 2d 249, 
was a case involving a sales contract. The court held 
that the buyer “was not at liberty to break the contract 
himself and at the same time insist upon performance 
thereof by the seller. No principle in the law of contracts 
is better settled than that the breach of an entire and 
indivisible contract in a material particular excuses fur- 
ther performance by the other party and precludes an 
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action for damages on the unexecuted part of the 
contract.” 

These authorities are brushed aside, apparently on 
the theory that because the check in the instant case was 
paid upon its second presentation, no breach occurred. 
Seligs seem to be entitled to one breach “for free.” 

Imputed Knowledge Not Applicable Here 

In the former opinion we held that there was no im- 
puted notice to the parties here. We relied on our hold- 
ing in Hargadine McKettrick Dry Goods Co. v. Krug, 2 
Neb. (Unoff.) 52, 96 N. W. 286, which is as follows: 
“Notice to or knowledge by an agent is imputed to his 
principal in those cases only in which it is his duty to 
act upon it, or to communicate it to his employer, in the 
proper discharge of his trust as such agent, and it pos- 
sesses that character in those cases only in which it has 
a direct relation to the act or business which the agent 
is employed to do.” 

The plaintiffs in their motion for rehearing here do 
not challenge the correctness of that rule or that holding. 
They do not mention it. The present opinion ignores the 
rule and holds that there was imputed notice on the 
ground that the banks were the agents of the parties. 

The present opinion concedes that neither Seligs nor 
Wunderlich had actual knowledge of the fact that the 
check had been paid. It holds that both had imputed 
knowledge that the check had been paid, because for- 
warding and paying banks had that knowledge. 

Our rule is not (or should I say was not?) a maverick 
rule. It is stated in 3 C. J. S., Agency, § 262, p. 196, as 
follows: “The rule that notice to an agent is notice 
to the principal is not one of universal application 
* * * the rule has no application where the agent is not 
under a duty to communicate the notice or knowledge 
to his principal.” 

Also the rule is stated in 2 Am. Jur., Agency, § 372, 
p. 291, as follows: “The notice to, or knowledge of, an 
agent which is to bind the principal must be of some 
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matter so material to the transaction as to make it the 
duty of the agent to communicate it to the principal, 
% * #9? 

The rule of imputed notice is based on the duty of 
an agent to communicate material facts to his principal 
and the presumption that he has performed that duty. 
3 C. J. S., Agency, § 262, p. 194; 2 Am. Jur., Agency, § 
369, p. 288. Our rule recognized those reasons and states 
that there is imputed knowledge “in those cases only” 
in which it is the agent’s duty to communicate his knowl- 
edge to his principal. This is not a case where a bank 
is asked about the payment of a check. By this holding 
it becomes the bank’s duty to advise as to the payment of 
a check on its own motion. 

Where is there a duty of a forwarding bank or a pay- 
ing bank, on its own motion, to notify its principal that 
a check has been paid? The statutory duty to protest 
for dishonor is limited to “foreign bills.” § 62-1,152, R. 
R. S. 1943. 

It is common knowledge that banks in America handle 
daily literally thousands of checks which are forwarded 
for payment and which are paid. It is now held to be 
their duty to communicate the fact of handling and pay- 
ment of a check to the principal for whom they act. 
Bankers will be interested to know that—and it is the 
only basis on which imputed knowledge can rest. The 
necessary conclusion now is not only that the duty to 
notify of payment exists, but that likewise courts will 
presume that banks performed that duty. Both the duty 
and the presumption have no foundation in fact or law. 

In the course of our opinion last cited, we held: “It 
is a harsh and severe rule which imputes to a principal 
the knowledge possessed by his agent” and “as it is not 
infrequently the cause of rank injustice, its operation 
should be rigidly confined to those cases to which it is 
strictly applicable.’ We limited imputed notice to 
“only” those cases. I submit that the rule of imputed 
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notice is not “strictly applicable” here—it is not at all 
applicable. 

However, if we are not going to follow the rule which 
we have twice stated in accord with general authority, 
then I submit that we should not ignore the rule, but 
rather overrule it, and notify banks and their patrons 
that hereafter in this state we walk alone on that matter. 
We should not confuse in an area where heretofore there 
has been no dispute. 

Wunderlich Did Not Act in Bad Faith 

Preliminary to and as a basis for the finding that 
there is no consideration shown is one that Wunderlich’s 
attempted rescission was not made in good faith. This 
is based on the finding that Wunderlich had, prior to 
February 20, 1947, negotiated for the sale of some of the 
items covered by the agreement of January 15, 1947. 

There is a rule upon which the texts agree: “An agree- 
ment, when changed by the mutual consent of the par- 
ties, becomes a new agreement, which takes the place of 
the old, and consists of the new terms and as much of 
the old agreement as the parties have agreed shall re- 
main unchanged; in other words, a contract may be 
abrogated in part and stand as to the residue.” 17C. J. 
S., Contracts, § 379, p. 869. See, also, 12 Am. Jur., Con- 
tracts, § 433, p. 1013; Restatement, Contracts, § 408, p. 
770; 6 Williston on Contracts (Rev. ed.), § 1826, p. 
5172. We have held: “The applicable rule in such cir- 
cumstances is that a contract complete in itself will be 
conclusively presumed to supersede another one made 
prior thereto in relation to the same subject-matter.” 
Price v. Platte Valley Public Power & Irr. Dist., 139 Neb. 
787, 298 N. W. 746. 

Now what about good faith and bad faith? It is ad- 
mitted by both parties that there was a conversation on 
February 12, 1947, between Fontaine and Selig regard- 
ing the contract and the dishonored check. It like- 
wise appears without dispute that Wunderlich was re- 
quired by its contract to break up and remove all air- 


Vou. 160] JANUARY TERM, 1955 241 
Selig v. Wunderlich Contracting Co. 


planes within a limited period of time. Fontaine (for 
Wunderlich) testified that Selig was given until Feb- 
ruary 18 to make good the dishonored check, and that 
Selig promised to have the check to Wunderlich not 
later than February 18. Selig denies that agreement 
and says it was February 20. 

The present opinion states that Selig was told that 
“two” of the items, APN-4 radar scopes and I-152-AM in- 
dicators, had been sold to another buyer; it states that the 
record shows that Wunderlich did negotiate for the sale 
of the radar scopes and indicators with Air Industries 
prior to February 20, 1947, and that those negotiations 
were carried on in contemplation of a breach of the 
agreement of January 15, 1947, with Selig; that Wun- 
derlich’s attempted rescission was not made in good faith; 
and that it was not based on the alleged failure to make 
the $2,000 deposit but because of the opportunity to make 
a much better sale to Air Industries. But that sale oc- 
curred one day after the February 18 deadline testified to 
by Fontaine and after the dishonored check business had 
arisen and had been discussed between the parties. Can 
Wunderlich be found guilty of bad faith because Selig 
denies only the February 18 requirement, when Wun- 
derlich was moving in accord with its understanding of 
the agreement? Assuming that Wunderlich desired a 
modification of the contract so as to protect the sale to 
Air Industries, the question comes: Was Selig deceived 
and not advised as to that purpose? 

It now becomes necessary to refer to evidence, not 
in dispute and relied on in the present opinion, and to 
one fact in connection therewith not heretofore pointed 
out. On February 19 (one day after the February 18 
date testified to by Fontaine), Wunderlich received from 
Air Industries a firm offer for three items of equipment. 
Two of the items were those involved in this lawsuit. 
The third item was “200 marker beacons” as described. 
, Also on February 19, Wunderlich confirmed the order 
from Air Industries for the three items, subject to the 
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receipt of a purchase order and a $750 deposit. 

Was the fact of the sale to Air Industries of the three 
items concealed from Selig on February 20? It was not. 

Fontaine testified that he told Selig of the interest of 
other purchasers and Selig consented to the deletion 
of the three items (not two) from the contract. Deleted 
were 200 marker beacons—the exact number involved 
in the Air Industries order of February 19. Is it reason- 
able to suppose that Selig did not know why an exact 
number of marker beacons was being deleted, and did 
not know that Wunderlich was then protecting against 
the sale of those three items to Air Industries and that 
that was their purpose in insisting that the items be de- 
leted before a new contract was made? The specific 
deletion of “200 marker beacons” from the items covered 
shows that they were protecting against that sale and 
that Selig knew it. He initialed the deleted items 
separately. 

Ben Selig testified that “They did not have an offer 
of a much higher figure on those.” How did he know 
if he was not told of the offers which Wunderlich had? 
Selig testified that they wanted “these other items we 
could make money on.” Quite obviously “marker bea- 
cons” was not one of them. They make no complaint 
about that deletion. 

Any question as to Seligs’ knowledge or lack of knowl- 
edge is set at rest by their petition herein, sworn to by 
Stanley Selig, in which it is alleged that on February 20 
Ben Selig was informed by Fontaine that Wunderlich 
had cancelled the purchase order of January 15 and 
“could not have completed it in any event * * * because 
part of the merchandise had been sold to others.” 

This record does not sustain a conviction of Wun- 
derlich of bad faith and certainly does not sustain the 
court’s accolade of good faith of the Seligs in the position 
which they now take. Both parties made the new con- 
tract with knowledge of what had been done by Wun- 
derlich and why the deletions were necessary. 
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Is bad faith now to be bottomed on a full and admitted 
disclosure of material facts? Is bad faith to be charged 
because a party refuses to make a contract to sell some- 
thing which he cannot deliver and which the buyer knows 
he cannot deliver? 

The present opinion holds that the attempted rescis- 
sion of the contract by Wunderlich was not in fact based 
on the alleged failure to make the $2,000 deposit, but 
because of the opportunity to make a much better sale 
to Air Industries. . 

That same issue of bad faith was raised in the $500 no- 
fund check case of Demateis v. Vezu, supra. The opinion 
recites: “Appellant claims that the attempted rescission 
was an act of bad faith prompted by the fact that between 
the date of the contract and the date of rescission there 
was a great increase in the market price of black grapes. 
It is true that the market price of grapes advanced within 
the specified period of time; but this fact is not alone 
sufficient to compel a finding that such advance market 
price was the cause of defendant’s rescission of the con- 
tract. The court found that the defendant acted in good 
faith, and that finding is well warranted by the evidence, 
which tends to prove that defendant rescinded the con- 
tract for the very definite and sufficient reason that the 
check, which he had received on the positive assurance 
that it was good and in consideration whereof he had 
delivered the contract, had been dishonored and had 
so remained for a period of nearly one month.” 

That describes the situation here. 

There Was A Consideration For The February 20, 

1947, Contract 

I have discussed the “marker beacons” deletion for an- 
other reason. The agreement of January 15 was a pur- 
chase order whereby Seligs agreed to purchase as well 
as Wunderlich agreed to sell. 

Seligs contend that the agreement of January 15 was 
to buy all of the items listed in each category. Seligs 
by the agreement of February 20 were relieved of the 
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obligation to buy 200 marker beacons. Ben Selig testi- 
fied that “they would throw them on us; marker bea- 
cons. They never had a resale for them at a much 
higher figure.” Obviously, Seligs were glad to be re- 
lieved of that burden of the contract as to the 200 
marker beacons. They accepted and retained that bene- 
fit flowing from the February 20 contract deleting that 
item. 

There was a clear and established benefit to Seligs 
in this modification of the contract on February 20, 
1947. We have held: .“‘A valuable consideration may 
consist either in some right, interest, profit, or benefit 
accruing to one party, or some forbearance, detriment, 
loss, or responsibility given, suffered, or undertaken 
by the other.’”” Asmus v. Longenecker, 131 Neb. 608, 
269 N. W. 117. 

There is another consideration shown here, the fact 
of which is recited in the proposed opinion. Its impact 
on the case is ignored. 

I start now with the premise based on the conclusion 
of the present opinion that each of the parties had im- 
puted knowledge of the fact that the first $2,000 check 
had been paid. On February 20 no goods had been de- 
livered by Wunderlich to Seligs. Seligs did not then 
owe and were under no contractual obligation to pay 
Wunderlich any money. Wunderlich had no right then 
to demand any money. Seligs paid and Wunderlich ac- 
cepted $2,000 as the consideration for the new contract. 
It was accepted by Wunderlich only on condition that 
the original contract be modified. Seligs paid under 
that condition. There is no dispute in the record on 
that matter. 

I have always been of the impression that a money 
payment was an adequate consideration. 

Seligs Having Accepted Full Performance of The 
February 20, 1947, Contract Cannot Now Repudiate 
That Contract 

Following their $2,000 payment of February 20, 1947, 
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Wunderlich began to deliver under the new contract. 
Seligs began to accept under the new contract. When 
the fact of the payment of the protested check was 
brought home to Wunderlich, credit was given to Seligs 
for that $2,000 on goods delivered under the new con- 
tract. Seligs, with full knowledge, accepted the credit 
and continued to accept deliveries under the February 
20 contract. Having panned the quick gold out of the 
items received that “we could make money on,” Seligs 
now undertake to repudiate and avoid, and desire to 
dredge more gold. They retain the benefits received 
from the performance of the new contract and at the 
same time repudiate it and seek damages for failure of 
performance of the original contract. Wunderlich per- 
formed in reliance on the new contract. 

This calls for an application of the rule that where 
a modified contract has been executed by one party 
to such an extent that it would work a fraud upon the 
other party if repudiated, the modified contract will be 
sustained. United States v. Slater, 111 F. Supp. 418; 
Agel & Levin v. Patch Mfg. Co., 77 Vt. 18, 58 A. 792; 
Thurston & Hays v. Ludwig, 6 Ohio St. 1, 67 Am. D. 
328. See, also, Restatement, Contracts, § 90, p. 110, fol- 
lowed by us in Fluckey v. Anderson, 132 Neb. 664, 273 
N. W. 41; 12 Am. Jur., Contracts, § 112, p. 605; 17 C. J. 
S., Contracts, § 74, p. 428. 
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1. Waters. A watercourse as defined by statute is any depres- 
sion or draw 2 feet below the surrounding lands and having a 
continuous outlet to a stream of water, or river or brook. 

. To constitute a watercourse the size of the stream is 

not material, however, it must be a stream in fact as distin- 
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guished from mere surface drainage occasioned by freshets or 
other extraordinary causes, but the flow of water need not be 
continuous. 

3. Injunction. In a case where redress is sought for continuing 
damage injunction is the proper remedy. 


APPEAL from the district court for York County: H. 
EMERSON KoxkJER, JupcE. Affirmed. 


Kirkpatrick & Dougherty, for appellants. 
Keenan & Corbitt, for appellee Reed. 
Robert Lloyd Jeffrey, for appellee Kaliff Ranch Co. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


YEAGER, J. 

This is an action in equity by Curtis S. Reed, plaintiff 
and appellee, against Mark W. Jacobson, Arthur Jacob- 
son, and R. L. Kaliff Ranch Co., defendants, to enjoin 
the defendants from maintaining dikes and dams across 
a natural drain or draw which plaintiff contends is, 
within the meaning of law, a natural watercourse to the 
injury and damage of plaintiff, and for damages on ac- 
count of the maintenance of dikes and dams which had 
been constructed. The action was tried to the court and 
a mandatory injunction was granted in favor of plaintiff 
and against the defendants requiring the removal of 
certain of the dikes and dams and restoration of those 
areas to their former condition, and judgment was ren- 
dered in favor of plaintiff and against the defendant. 
Mark W. Jacobson for $514.80. Motions for new trial 
were duly filed and in due course overruled. From the 
decree and the order overruling their motion for new 
trial the defendants Jacobson have appealed. The de- 
fendant R. L. Kaliff Ranch Co. has not appealed. The 
Jacobsons will hereinafter be referred to as appellants 
except in those instances when they may not be referred 
to collectively. In such other instances they will be 
referred to by name. 
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The appellants have set forth numerous assignments 
of error as grounds for reversal and have set forth numer- 
ous propositions of law, but the factual questions pre- 
sented for review are few and simple and the law relat- 
ing thereto is well settled. 

By his petition plaintiff pleaded substantially that he 
is the owner of the southwest quarter of Section 25, 
Township 9, Range 3, in York County, Nebraska; that 
Mark W. Jacobson is the owner of the northwest quarter 
of the southeast quarter and the southwest quarter of 
the northeast quarter of this section, and that Arthur 
Jacobson was the tenant thereon; and that R. L. Kaliff 
Raneh Co. is the owner of the south half of the south- 
east quarter of the section. Thus the southwest corner 
of Mark W. Jacobson’s land and the northwest corner 
of R. L. Kaliff Ranch Co. land were joined with the land 
of plaintiff at a point on the east line thereof halfway 
between the north and south borders. Plaintiff further 
pleaded that his land was higher than that of the de- 
fendants and that a watercourse enters his land gener- 
ally from the south and flows in a meandering course 
across it to the northeast and leaves it about at the 
point of joinder of the corners of defendants’ lands 
with plaintiff’s land. From that point it traverses the 
Kaliff land and then enters Mark W. Jacobson’s land 
and flows thence in its natural watercourse northeast- 
erly into the Blue River. He pleaded that the water- 
course from its source to its mouth was well defined 
and its depth was more than 2 feet lower than the sur- 
rounding lands. He pleaded further that appellants 
caused to be constructed a dam of about the height of 4 
feet at right angles to the watercourse about 400 feet 
east of plaintiff's land which dam stopped the natural 
flow of water in the watercourse and that as a result 
water was backed up and his lands and crops were dam- 
aged. He further pleaded that R. L. Kaliff Ranch Co. 
caused to be constructed dikes along the sides of the 
watercourse back to the line of plaintiff’s land which, 


248 NEBRASKA REPORTS [Vox. 160 


Reed v. Jacobson 


together with the dam caused to be constructed by the 
appellants, caused damage to his land and crops. 

The answer of the appellants is lengthy but the con- 
tent of it necessary to be set forth here is that it gen- 
erally denies the allegations of the petition and particu- 
larly denies that there is a watercourse. It admits that 
a dam was erected but says that it was for the purpose 
of protecting against water coming from irrigation works 
constructed by plaintiff and substantially alleges that 
it was for proper protection against surface water. 

It becomes clear from this that the issues which were 
triable were those of whether or not there was, as 
claimed by plaintiff, a watercourse and whether or not, 
if there was a watercourse, it was dammed by the de- 
fendants to the injury and damage of the plaintiff. 

If the evidence discloses the affirmative of these issues 
the plaintiff was entitled to the relief which was granted 
to him by the decree, otherwise he was not. 

A watercourse is defined by statute as follows: “Any 
depression or draw two feet below the surrounding lands 
and having a continuous outlet to a stream of water, 
or river or brook shall be deemed a watercourse.” § 31- 
202, R. R. S. 1943. See, also, Courter v. Maloley, 152 
Neb. 476, 41 N. W. 2d 732; McGill v. Card-Adams Co., 
154 Neb. 332, 47 N. W. 2d 912. 

With regard to what constitutes a watercourse this 
court has said: “To constitute a watercourse the size 
of the stream is not material. It must, however, be a 
stream in fact, as distinguished from mere surface drain- 
age occasioned by freshets or other extraordinary causes, 
but the flow of water need not be continuous.” McGill 
v. Card-Adams Co., supra. See, also, Mader v. Metten- 
brink, 159 Neb. 118, 65 N. W. 2d 334. 

The evidence of the plaintiff supports his contention 
that within the meaning of the definitions set forth a 
watercourse extends across the lands of the parties to 
this action. The evidence of the appellants tends to 
support the opposing contention. 
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The evidence on this question is of too great length 
to be set out or summarized herein. However from an 
examination and analysis we are of the opinion that it 
preponderates in favor of the plaintiff. 

The holding accordingly is that the evidence sustains 
the finding of the decree that this was a watercourse. 

A dam was placed across the watercourse on the land 
of Mark W. Jacobson which retarded the flow. About 
this there can be no question. Also dikes or dams were 
placed along the sides of the watercourse from the vicin- 
ity of the Jacobson dam upstream toward the plain- 
tiffs land by the R. L. Kaliff Ranch Co. About this 
likewise there is no question. According to the weight 
of evidence the effect of the Jacobson dam and a com- 
bination of the effect of this dam and the dikes or dams 
of the R. L. Kaliff Ranch Co. was to. retard the water 
coming down the watercourse as it was wont to flow 
in nature and cause it to be held on plaintiff’s land to 
his injury and damage. 

Injunction was a remedy available to plaintiff for the 
purpose of obtaining redress for the acts of the defend- 
ants. The damage was continuing in character. Where 
redress is sought for continuing damage the rule is that 
for such injury injunction is the proper remedy, and 
equity looks to the nature of the injury inflicted to- 
gether with the fact of its constant repetition or con- 
tinuation, rather than to the magnitude of the damage 
inflicted, as the ground for affording relief. See, Schom- 
berg v. Kuther, 153 Neb. 413, 45 N. W. 2d 129; Beetison 
v. Ballou, 153 Neb. 360, 44 N. W. 2d 721; McGill v. 
Card-Adams Co., supra. 

The appellants do not contend that if plaintiff is 
entitled to injunctive relief he is not entitled to recover 
damages. In this connection they contend only that he 
has failed to prove the amount of his damage by com- 
petent evidence. This contention is without merit. He 
proved his damages agreeable to the rules stated in 
Hopper v. Elkhorn Valley Drainage Dist., 108 Neb. 550, 
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188 N. W. 239; Ricenbaw v. Kraus, 157 Neb. 723, 61 N. 
W. 2d 350; Ballmer v. Smith, 158 Neb. 495, 63 N. W. 2d 
862; and Gable v. Pathfinder Irr. Dist., 159 Neb. 778, 
68 N. W. 2d 500. 

For the reasons herein stated the decree of the dis- 


trict court is. affirmed. 
AFFIRMED. 


Berry LEE HENNEBERG ET AL., APPELLANTS, v. COUNTY OF 


Burt, NEBRASKA, ET AL., APPELLEES. 
69 N. W. 2d 920 


Filed April 22, 1955. No. 33670. 


1. Highways. The county board has general supervision over the 
roads of the county except to the extent that the state has 
undertaken the construction and maintenance of any highway 
therein. 

Roads established by law and roads opened by a 
county board of any county and traveled for more than 10 years 
are public roads. 

’ §. Bridges: Drains. If a public road is intersected by a ditch of 
a public drainage district it is the duty of the district, in the 
absence of an agreement with the county in reference thereto, 
to build a proper bridge over the ditch where it crosses the 
highway and to restore the road as nearly as possible to its 
prior condition, and it is the duty of the county to maintain 
the bridge. 

4. Drains. It is the duty of a person who places a structure or 
facility in a drainway to provide sufficient passage for all 
water which may be reasonably expected to be transported there- 
to by the drainway. 

5. Bridges: Drains. Failure to make proper provision for the flow 
of water under a bridge or culvert imposes liability, although 
such bridge or culvert may be constructed according to approved 
principles of engineering. The fact that it materially affects 
the flow is evidence that it was not properly constructed, 
regardless of the principles upon which it was built. 

5. Drains: Injunction. If an obstruction placed in a drainway will 
be a continuing injury to the land of another the owner thereof 
may on proper showing have a mandatory injunction for the 
removal of the obstruction and a restoration of the conditions 
existing before the advent of it. 
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AppEAL from the district court for Burt County: HErs- 
ERT RHOADES, JuDGE. Affirmed in part, and in part re- 
versed and remanded with directions. 


Richards, Yost & Schafersman and Keith Hopewell, 
for appellants. 


Ellenberger & Pipher, Ralph M. Anderson, Fred S. 
Jack, and Paul W. Eagleton, for appellees. 


Heard before Srmmons, C. J., CarTerR, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostauecu, JJ. 


BosLaucu, J. 

Appellants have been since March 1949 the owners of 
the southwest quarter and the south half of the north- 
west quarter of Section 5, and the southeast quarter of 
the northeast quarter of Section 6, Township 22 North, 
Range 11 East, of the 6th P. M. in Burt County. This 
land is within the Burt-Washington Drainage District, 
hereinafter called the district, and the land has been 
assessed for benefits. The works designed and con- 
structed by it were completed and put in operation about 
the year 1916. The district located and excavated a 
ditch along the center line of Section 5 from the north 
to and beyond the south line of Section 5. The ditch was 
along the east boundary of the land of appellants. It 
was known as the Litel ditch. It is designated herein 
as the ditch. Its specifications were bottom width 4 
feet, depth 6.1 feet, side slopes 1 foot horizontal to 1 foot 
vertical, and the top width was about 16 feet. There was 
a public highway along the south of the land of appel- 
lants. The district designed and constructed a bridge 
at the location where the ditch intersected the highway. 
It was 16 feet long and 16 feet wide. The manner of its 
construction was that holes were bored in the banks of 
the ditch and concrete was placed in the holes. The 
concrete therein was used as piling. About 3 feet of wall 
piers or bridge caps were built on and above the con- 
crete piling. Metal I-beams were laid lengthwise on 
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the bridge caps and wood planks were placed trans- 
versely on the I-beams for the deck or floor of the 
bridge. 

The bridge was maintained by the County of Burt, 
identified as the county herein, until the Missouri River 
flood in April 1952, washed away the support of the 
bridge at its east end. The bridge cap toppled over and 
the floor or deck of the bridge at that end fell downward 
into the ditch. The west end of the bridge and its floor 
were otherwise undamaged. In May 1952 the county 
removed what remained of the bridge and substituted 
a tube 60 inches in diameter. This was the means for 
the passage of water flowing in the ditch to cross the 
highway near the southeast corner of the land of ap- 
pellants until it was removed in November of that year. 
The county November 6, 1952, removed the tube from 
the highway described above and installed in lieu there- 
of a corrugated tube 72 inches in diameter and 34 feet 
in length. The installation of it and the incidental work 
necessary to put the highway in suitable condition for 
travel were completed the following day. The first 
tube was placed in the ditch so the lowest part of it was 
1 foot above the grade of the ditch. It was decided by the 
county that was not proper engineering. The second 
tube had 1 foot greater diameter and greater capacity. 
The lower part of it at the inlet was on the grade of 
the ditch with a decline of about forty-five hundredths 
of a foot at the outlet of it. 

This litigation concerns the effect of the substitution 
by the county of the metal tube with a diameter of 72 
inches for the bridge constructed by the district. Appel- 
lants assert that the latter was adequate and allowed 
all water in the ditch to flow to the south from the land 
of appellants without damage to it; that the size of the 
tube is much smaller than that of the ditch; that it is in- 
sufficient to permit the water to flow to the south; and 
that it acts as an obstruction and causes the water to 
build up in the ditch and overflow onto the land of ap- 
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pellants to their damage present and prospective. The 
relief appellants seek is a mandatory injunction re- 
quiring appellees to construct an opening across the 
road of the capacity and condition as it was before the 
original bridge was removed, and to erect at the loca- 
tion of the metal tube a bridge of the same character and 
condition as the one that existed at that location at the 
time the bridge was damaged by the flood in 1952. 

The position of the county was that the bridge across 
the ditch near the southeast corner of the land of ap- 
pellants was washed away by the flood of 1952; that the 
county upon the recommendation and approval of the 
district placed a 60-inch steel tube 34 feet in length in 
the ditch through the highway; that it adequately carried 
the flow of water in the ditch; that it was removed be- 
cause it was positioned higher than the bottom of the 
ditch and the county about the time of the filing of 
this case replaced it with a 72-inch steel tube 34 feet in 
length through the highway in a proper position to ac- 
commodate the flow of water to the capacity of the 
ditch; that the tube is an adequate structure for the 
flow of the water in and is a suitable bridge across the 
ditch; and that appellants have not and will not suffer 
any damage because of the change made in the structure 
in that location. 

The township responded to the claims of appellants 
that it had nothing to do with and took no part in the 
removal of the bridge identified in their petition or in 
the installation of the culvert substituted for the bridge. 

The district traversed the allegations of appellants and 
asserted that it had no part in the removal of the bridge 
or the installation of the steel tubing; that the change 
was made in that respect solely by the county which 
was responsible for the maintenance of the bridge; that 
the 60-inch metal tube substituted by the county for 
the bridge was not placed to the proper grade in the 
ditch, and the county removed and replaced it with a 
72-inch steel tube November 6, 1952; that it is a good 
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and sufficient bridge over the ditch, and does not and 
will not constitute an obstruction of the ditch or restrict 
or reduce the drainage capacity thereof; and that any 
flooding of the lands of appellants would have occurred 
in any event and was not due to the installation of the 
steel tube. 

The result of the trial was a finding for appellees and 
against appellants and a judgment of dismissal. 

The allegations made by appellants concerning the 
Town of Riverside were that it was a township in Burt 
County; that it consented to the removal by the county 
of the bridge constructed by the district across the ditch 
at its intersection with the highway south of the land 
of appellants and the substitution of a 60-inch steel 
culvert for the bridge; that it was the duty of the town- 
ship to maintain the bridge; and that the negligent and 
wrongful acts of the township, not otherwise specified, 
caused the water in the ditch to and it did flow upon the 
lands of appellants during the summer of 1952. The 
admissions and proof concerning the Town of Riverside 
were that it was a township of the county; that the road 
referred to above is a township road; and that the town- 
ship had a road maintainer and that it maintained the 
road. It is established in the record that the district 
built the bridge and that the county maintained it until 
it was damaged in 1952. There is nothing to establish 
that the township had anything to do with or concern- 
ing the bridge, its removal, or the installation of either 
of the metal tubes in the highway. It definitely does 
not appear that the township had any opportunity to 
consent or that it did consent to the elimination of the 
bridge or the substitution of a metal tube for it. There 
is a failure of proof that the township had any knowl- 
edge of or participation in the changes that were made 
in this regard. 

The road involved was a public road. A road estab- 
lished by law, opened by the county board of any county, 
and traveled for more than 10 years is a public road. 
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§ 39-101, R. R. S. 1943. The county board has general 
supervision over the roads of the county and is obligated 
to respect and execute the laws in relation to them ex- 
cept to the extent that the state has undertaken the con- 
struction and maintenance of any highway in the county. 
§§ 39-103, 39-604, R. R. S. 1943; State ex rel. Johnson 
v. County of Gage, 154 Neb. 822, 49 N. W. 2d 672; Porter 
v. Lancaster County, 130 Neb. 705, 266 N. W. 584; Cheney 
v. County Board of Supervisors, 123 Neb. 624, 243 N. W. 
881. 

The district had, in the absence of an agreement with 
the county, the responsibility to construct a proper 
bridge across the ditch where it intersected the highway 
and the county was obligated to maintain it. § 2983, 
R. S. 1913; § 39-805, R. R. S. 1943; State ex rel. County 
of Burt v. Burt-Washington Drainage Dist., 103 Neb. 763, 
174 N. W. 316; Ritter v. Drainage District No. 1, 148 Neb. 
873, 29 N. W. 2d 782. It is not claimed or established 
that there was an agreement between the county and 
the district concerning the construction and mainte- 
nance of the bridge. The county recognized its responsi- 
bility and attempted to discharge it. It cannot escape 
the effect of any default on its part in this regard. 
Franek v. Butler County, 127 Neb. 852, 257 N. W. 235. 
The dismissal of the cause as to the township was 
correct. 

The allegations made by appellants in reference to 
the district were that it was an organized and existing 
district by virtue of the laws of the state; that it con- 

_ structed the bridge that was partially destroyed by flood 
in 1952; that it was its duty to maintain the bridge; 
that it was removed after it was damaged by the county 
with the consent of the district; that the county replaced 
the bridge with a 60-inch steel culvert which was in- 
sufficient to allow the water in the ditch in which it was 
placed to flow south from the lands of appellants; that 
the culvert caused the water to build up in the ditch 
and flow onto the property of appellants to their dam- 
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age; that it would continue to do so in the future; and 
that because of the wrongful and negligent acts of the 
district, not otherwise stated, the ditch overflowed: dur- 
ing the summer of 1952 upon the lands of appellants. 

The essence of the charge made by appellants against 
the district is that it consented to the removal of the 
bridge and the installation by the county of the metal 
tube at the location where the bridge had been since 
the works of the district were constructed until it was 
damaged in 1952. There was no allegation of any other 
act or omission of the district. There is no competent. 
evidence of any authorized or binding act or statement 
of the district concerning the removal of the bridge or 
the installation of either of the metal culverts. The 
bridge was designed and constructed by the district. 
There is no‘claim or proof of any agreement of the coun- 
_ ty and district concerning the construction and mainte- 
nance of the bridge. It was the sole duty and right of 
the county to supervise and maintain the bridge. § 2983, 
R. S. 1913; § 39-805, R. R. S. 1943; State ex rel. County 
of Burt v. Burt-Washington Drainage Dist., supra; Rit- 
ter v. Drainage District No. 1, supra. The county only 
was obliged to solve the difficulty that resulted from 
the damage to the bridge. The district had no right or 
authority to do anything in reference to it and the proof 
does not show that it attempted to exercise any influence 
or authority concerning what should be or was done 
by the county to solve the problem. The record justifies 
the dismissal of the case as to the district. 

The disposition of this case requires a decision of 
whether or not the 72-inch steel tube installed in the 
ditch by the county at the place formerly occupied by 
the bridge has sufficient capacity for the unobstructed 
and unimpeded passage of the waters which it may rea- 
sonably be expected the ditch will bring to the intake 
of the tube. The opening under the bridge provided 
by the district was, according to the evidence, adequate 
to and it did satisfactorily perform that function for 


VoL. 160] JANUARY TERM, 1955 257 
Henneberg v. County of Burt 


more than 35 years. The county could not legally aban- 
don the bridge and insert in the ditch a structure or 
facility in replacement of the bridge that would do less, 
to the injury and damage of property owners affected 
adversely by the change. 

The testimony of an engineer offered by appellants is 
in substance that he measured the ditch at a point 45 
feet north of the north end of the 72-inch steel tube 
the day before he testified in the case, and that he in- 
spected the ditch and while there were some variations 
in its size it was generally, as far as could be determined 
from observing it, quite uniform. His measurements 
were and he testified that the ditch was at its bottom 
11 feet in width; that it was 8 feet deep; that its width 
at the top was 32 feet; that the cross-section area of 
‘the ditch was 172 square feet; that the 72-inch metal 
tube had a cross-section area of 28 square feet; and that it 
was his judgment and opinion that the tube was’ thor- 
oughly inadequate to accommodate the flow of water 
to the capacity of the ditch. The conclusion of the wit- 
ness was deduced from and based upon a comparison 
of the area of the opening of the tube reduced to square 
feet with the cross-section area of the ditch expressed 
in square feet. He excluded all other facts such as 
speed and momentum of the water, the manner in which 
the tube was installed, and the decline of the pipe from 
the inlet downward to its outlet, and other similar 
considerations. He testified that the result of a ditch 
with a greater capacity than an opening through which 
water in the ditch must pass is that the enclosure around 
the opening acts as a dam, obstructs the flow of the 
water, and causes it to build up in the ditch. The effect 
of the testimony of the witness was considerably dissi- 
pated by his extravagant opinion that a tube to carry 
water to the capacity of the ditch should be 20 feet in 
diameter, his unusual activities on behalf of appellants, 
and his unconcealed desire that their case succeed. 
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These were obviously as great as if he had been the party 
plaintiff in the case. 

An engineer presented as a witness by appellants 
considered that the surface water from 735 acres of land 
drained into the ditch south of a concrete culvert about 
a mile north of the 72-inch tube involved in this inquiry. 
He said that engineers used one of several formulas to 
determine the proper size of the opening under a bridge 
or of a culvert in a given situation, and that the one 
generally in use in this territory is Talbot’s formula. 
There are two factors in the formula, the coefficient of 
the area and the drainage area. The witness accepted 
from the formula the equation that A = .3. He inter- 
preted it to mean “.3 times the square root of the area 
squared, raised to the fourth power.” He applied this to 
the drainage area of 735 acres, did the necessary arith- 
metic, and arrived at the conclusion that the area of a 
cross section of the opening of any structure placed in 
the ditch at the location in question sufficient to permit 
the passage of water to the capacity of the ditch must be 
42.35 square feet. He said the area of a cross section of 
the tube was 28 square feet. He expressed the opinion 
that the 72-inch tube was inadequate to perform the 
function intended of it. 

A third engineer deposed as an expert at the instance 
of appellants that engineers generally compute the size. 
of a bridge or culvert opening by the use of a formula 
and for this purpose he considered the Talbot formula 
as the one generally employed. He used this and on 
the basis of his estimate that the drainage area was 
1,920 acres of land he found and testified that the size 
of the opening of a structure sufficient to carry the 
water across the road involved in this case was 60 square 
feet. He computed the area of the opening of the 72- 
inch tube as 28.3 square feet. He concluded that the 
tube was inadequate to permit an unobstructed flow of 
the water which the ditch may be expected to drain to 
the inlet of the tube. 
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An engineer was presented by the county who testi- 
fied that the size of the ditch 45 feet north of the inlet 
of the tube where the first engineer who testified for 
appellants made his measurements of the ditch was 
very must larger than the average size of the ditch; that 
the average cross-sectional capacity of the ditch at the 
time of the trial measuring 6 feet upward from the bot- 
tom of the ditch was 97 square feet; that the discharge 
capacity of the ditch at 6 feet deep was 31714 cubic feet 
per second; that the discharge capacity of the 72-inch 
tube was 230 cubic feet per second; that the maximum 
discharge or run-off from the drainage area was 23014 
cubic feet per second; that he used the depth of 6 feet be- 
cause water that deep in the ditch would be up to about 
the original bank line and it would then begin to back up 
and go through the various openings from the ditch 
into the fields and into the road ditches; that if water 
was 6 feet deep in the ditch it would be up to the top 
of the tube and if it was 7 feet deep it would overflow 
the land of appellants; and that the cross-sectional area 
of the opening under the bridge as it was before the 
bridge was damaged was not less than 40 square feet 
and was not more than 50 square feet. 

The engineer who designed and supervised the con- 
struction of the works of the district was a witness 
called by the county. He said the drainage area of the 
district was 1,500 acres. The discharge capacity of the 
original ditch was 125 cubic feet per second. The dis- 
charge capacity of the ditch at the time of the trial when 
filled with water to the depth of 6 feet was 18714 cubic 
feet per second. The maximum run-off to be reasonably 
expected from the drainage area was 125 cubic feet 
per second. The tube has a discharge capacity of 230 
cubic feet per second, a difference of 105 cubic feet per 
second in favor of the tube and this is an abundant safety 
factor. A comparison of a cross section of the ditch with 
a cross-section area of the tube is not a fair or true test 
of the efficiency or serviceability or discharge capacity 
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of the tube. This method of comparison is an unsound 
test of the capacity of the tube. “As far as efficiency 
(of the tube) is concerned it is comparing the velocity 
of a two-plus against seven. You have a velocity of 
two, and say this formed a velocity of seven feet per 
second. If the velocity were much higher then it would 
be even greater difference. That affects you on com- 
parison of areas. We have to take the area and the ve- 
locity both to get a fair comparison.” The tube was in- 
stalled properly in compliance with approved engineering 
practices. There was a four-tenths of a foot decline of 
the tube from its inlet to its outlet and the ditch at the 
location of the tube had a downward grade to the south. 
These facts resulted in water passing through the tube 
developing maximum velocity. The witness explained 
in this way how the tube functioned: “A tube carrying 
water under normal conditions has its maximum velocity 
when it is half-full; also when it is running full, and it 
operates to carry water as in this case and under sim- 
ilar conditions, by developing a velocity that would run 
up to say seven feet a second, which is the mean velocity 
in the Missouri River, bank full * * *. It has a lot of 
* * * open space, when it is running half-full and gets a 
maximum efficiency as far as velocity is concerned un- 
der those conditions. The velocity is greater than it 
would be in the ditch approaching or in the ditch leaving 
the location of the pipe.’ The witness said the tube 
would not obstruct, hold back, or back up the water in 
the ditch. The tube does not require the build-up of a 
head of water to make it perform its function. The 
ditch by virtue of its situation is in itself a head. The 
opinion of the witness was the tube was ample to dis- 
charge all water brought to it by the ditch. He explained 
his opinion in this language: “My opinion is that the 
seventy-two inch culvert will never back the water out 
onto any of the drainage area; that it will never run 
full so that there would be no head on the pipe, for the 
reason that if you had a two-inch rate of run-off, which 
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I think is ample under existing conditions it would take 
a little more than half the capacity of the pipe to pro- 
vide that much discharge capacity and still you would 
have daylight and room for trash. There wouldn’t be 
any back-water.” 

The evidence is irreconcilably conflicting on the is- 
sue of the capability and suitability of the tube to 
promptly without causing an overflow of adjacent land 
to discharge the water brought to its inlet by the ditch. 
The trial is de novo and the manner of it has been often 
stated. Keim v. Downing, 157 Neb. 481, 59 N. W. 2d 
602. 

There are two significant and convincing facts. ° It 
is established without dispute that when the works of 
the district were designed the plans and specifications 
required a bridge 16 feet long across the ditch at the 
present location of the tube, notwithstanding that tubes 
were provided at that time in other parts of the district; 
that the bridge was constructed and maintained at that 
location for more than 35 years; and that the opening 
under the bridge was sufficient during that time to and 
it did according to the proof discharge all the water 
transported to it by the ditch without overflow or injury 
to any adjacent property. There has not been precipita- 
tion or run-off from the drainage area since the 72-inch 
tube was installed in November 1952, to test or demon- 
strate its sufficiency or inadequacy to discharge the 
water the ditch is capable of bringing to the tube. How- 
ever in June 1952 after the 60-inch tube was inserted 
in the ditch there was a rain of considerable intensity, 
the exact amount not being definitely shown in the rec- 
ord. The run-off caused thereby was sufficient to build 
up water at the intake of the tube at least 12 inches 
above the top of the opening in it, and the water backed 
up and overflowed onto and flooded about 120 acres of 
the land of appellants. Water was draining from the 
land of appellants as much as 2 or 3 days after the rain. 

It is concluded that the 72-inch tube does not con- 
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stitute an adequate or suitable opening to discharge the 
water that can be reasonably expected to be brought to 
it by the ditch in which the tube is installed at the place 
where the bridge was until it was damaged in 1952. It 
is the duty of one who places a structure or facility in 
a drainway to provide sufficient passage for all water 
which may reasonably be anticipated to be transported 
to the structure or facility by the drainway. In Schmutte 
v. State, 147 Neb. 193, 22 N. W. 2d 691, it is said: ‘“Fail- 
ure to make proper provision for the flow of water under 
a bridge or culvert imposes liability, although such 
bridge or culvert may be constructed according to ap- 
proved principles of engineering. The fact that it mate- 
rially obstructs the flow is evidence it was not proper- 
ly constructed, regardless of the principles upon which 
it was built.” See, also, Mader v. Mettenbrink, 159 
Neb. 118, 65 N. W. 2d 334. If an obstruction in a drain- 
way is and will be a continuing and permanent injury 
to the lands of another he may on proper showing have 
a mandatory injunction for the removal of the obstruc- 
tion and a restoration of the conditions existing before 
the advent of the obstruction. Andersen v. Town of 
Maple, 151 Neb. 103, 36 N. W. 2d 620; Mader v. Metten- 
brink, supra. 

The judgment should be and is affirmed as to the ap- 
pellees Town of Riverside and Burt-Washington Drain- 
age District. The judgment should be and is reversed 
as to appellee County of Burt and the cause is. remanded 
to the district court for Burt County with directions to 
render and enter a judgment granting appellants a man- 
datory injunction requiring the County of Burt with 
reasonable promptness, the circumstances considered, 
to remove from the highway south of the southwest 
quarter of Section 5, Township 22 North, Range 11 East, 
of the 6th P. M. at the place where the drainage ditch 
of the Burt-Washington Drainage District intersects the 
highway, the 72-inch steel tube installed at that location 
by the county in the ditch aforesaid in November 1952, 
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and to construct at that place a bridge comparable to 
the kind, size, and condition and with an opening be- 
neath it for the discharge of water brought there by the 
ditch as existed in 1952 before the bridge then located 
there was damaged and removed. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


Pui, GAIN, A MINOR, BY RAYMOND A. GAIN, HIS FATHER 
AND NEXT FRIEND, APPELLEE, V. CLAUDE W. DRENNEN, 


APPELLANT. 
69 N. W. 2d 916 


Filed April 22, 1955. No. 33673. 


1. New Trial: Appeal and Error. In an action where the trial 
court has sustained a motion for a new trial without assigning 
reasons therefor, appropriate procedure on appeal is for the 
appellant to bring the record here with an assignment that 
the court erred in granting a new trial and submit it for critical 
examination. The duty then devolves upon the appellee to point 
out the prejudicial error which he contends justifies the grant- 
ing of a new trial. 

2. Trial. It is the duty of the trial court to instruct fully upon 
the theory of a party to an action if the theory finds support 
in the evidence. 

38. Negligence. It is error to submit the issue of contributory neg- 
ligence to a jury if such issue finds no support in the evidence. 

4. Automobiles. Independent of statute or city ordinance the 
operator of a motor vehicle on a highway or city street is under 
a duty to exercise ordinary care to avoid striking a person 
on a highway or city street. 

5. Evidence. There is no hard and fast rule for demarcation be- 
tween that which is and that which is not res gestae, but a 
declaration to be competent evidence as part of the res gestae 
must have been made at such a time and under such circum- 
stances as to raise a presumption that it was the unpremeditated 
and spontaneous explanation of the matter about which made. 


AppeaL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


Kennedy, Holland, DeLacy & Svoboda and J. A. C. 
Kennedy, Jr., for appellant. 
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Robert D. Mullin and Robert E. McCormack, for ap- 
pellee. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


YEAGER, J. 

This is an action in two causes of action by Phil Gain, 
a minor, by Raymond A. Gain, his father and next 
friend, plaintiff and appellee, against Claude W. Dren- 
nen, defendant and appellant. The first cause of action is 
for damages for injuries claimed to have been sustained 
by him as the result of an accident which occurred 
on May 6, 1953, at the intersection of Forty-second 
and Leavenworth Streets in Omaha, Nebraska. Plain- 
tiff claims that the accident was the result of negligence 
on the part of the defendant. Phil Gain is a minor child 
and the son of Raymond A. Gain. The second cause of 
action is one on behalf of Raymond A. Gain for the re- 
covery of hospital and doctor bills in the care of Phil 
Gain following as a consequence of his injuries. This 
cause of action was assigned to Raymond A. Gain. In 
consequence of this assignment both causes of action 
were prosecuted in the name of and in behalf of Phil 
Gain. 

Issues were joined and a trial was had to a jury. The 
verdicts on the two causes of action were separate and 
both of them were in favor of defendant and against 
the plaintiff. After verdict the plaintiff filed a motion 
for new trial which was sustained. The appeal here is 
from the order of the court sustaining the motion for a 
new trial. 

The order sustaining the motion for new trial contains 
no reason therefor. Under such circumstances appro- 
priate procedure is for the appellant to bring the record 
here with an assignment that the court erred in grant- 
ing a new trial and submit it for critical examination. 
The duty then devolves upon the appellee to point out 
the prejudicial error which he contends justifies the 
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granting of a new trial. The appellant then may reply 
to the contentions made by the appellee. Greenberg v. 
Fireman’s Fund Ins. Co., 150 Neb. 695, 35 N. W. 2d 
772; Keiserman v. Lydon, 153 Neb. 279, 44 N. W. 2d 513; 
In re Estate of Fehrenkamp, 154 Neb. 488, 48 N. W. 2d 
421. This procedure has been substantially followed in 
this case. 

In the light of the issues made by the pleadings it be- 
comes necessary, as to the first cause of action, to con- 
sider only the questions presented by the plaintiff. As to 
the second cause of action it becomes necessary to con- 
sider the issue of contributory negligence. This will be 
made clear later herein. , 

As indicated the accident occurred at Forty-second and 
Leavenworth Streets in Omaha, Nebraska. Leaven- 
worth Street runs east and west and at this location is 
54 feet wide. East-bound and west-bound street car 
tracks are in the street near the center. Forty-second 
Street extends north and south and is 40 feet in width. 
The intersection is protected by traffic lights on all four 
corners. Leavenworth is a very busy thoroughfare par- 
ticularly as regards east and west traffic. Evidence of 
plaintiff discloses that at about 5:30 p. m. on May 6, 
1953, Phil Gain was on the curb at the southwest corner 
of the intersection where he waited until the traffic light 
turned green for north and south traffic when he started 
north across the intersection in what was regarded as 
the west cross walk. After he had gone 10 or 15 feet 
the automobile of the defendant driven by him came from 
the west and ran into plaintiff after which he was found 
near the east cross walk or near the east line of Forty- 
second Street. 

The plaintiff charged negligence against the defendant 
in 12 specifications. The answer to the charge of negli- 
gence was a general denial. The court in its instruc- 
tions submitted only five of them. 

In his brief the plaintiff does not contend that there 
was any impropriety in the submission of the five spe- 
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cifications. His complaint in this connection is that it 
was error to fail and refuse to submit some of the others. 

Of course it is the duty of the court to instruct fully 
upon the theory of a party to an action if the theory 
finds support in the evidence. Dunlap v. Welch, 152 
Neb, 459, 41 N. W. 2d 384. 

Three of the specifications submitted described the 
duty of the defendant in the operation of his automobile 
with regard to traffic signals. One described his duty 
under city ordinances and one described his-duty to keep 
a proper lookout. This last is as follows: “In failing 
to keep a proper lookout for pedestrians and especially 
the person of this plaintiff.” 

Three specifications pleaded but not submitted were: 
“Tn failing to accord Plaintiff the unhampered use of that 
portion of the street to which he was rightfully entitled,” 
“In failing to seasonably apply his brakes and to slacken 
the speed of his vehicle or to stop same before colliding 
with Plaintiff,’ and “In failing to use the means at his 
disposal to avoid colliding with the Plaintiff after De- 
fendant saw or, in the exercise of ordinary care, should 
have seen the Plaintiff in a position of peril.” There 
were other specifications not submitted but we think 
their substance is contained in these and in those ac- 
tually submitted; hence they will not be considered 
herein. 

The defendant had something more than a mere duty 
to keep a lookout for pedestrians. He had a duty, in 
the exercise of ordinary care, to see that which could 
have been seen and to take reasonable precautions to 
avoid an accident such as to apply brakes, slacken speed, 
or stop. 

While perhaps it is not pertinent in determining the 
question involved here, the testimony of the defendant 
himself is to the effect that a boy of the height of Phil 
Gain would have to be 714 feet out in front of his auto- 
mobile before he could be seen. The point of this is 
that if this boy was at the time in the cross walk and 


Vou. 160] JANUARY TERM, 1955 267 


Gain v. Drennen 


the light was in his favor, and the defendant was to 
the west of it, he had a duty to exercise ordinary care to 
avoid striking the boy independent of the duty which 
was imposed on him by statute or city ordinance, in 
addition to the bare duty to keep a lookout. Tews v. 
Bamrick, 148 Neb. 59, 26 N. W. 2d 499. 

As to this the court, notwithstanding the allegations 
of the petition, failed to instruct, which we deem to 
have been prejudicial error. The court took the neces- 
sary step to correct the error as to the first cause of 
action by granting a new trial. 

The basic grounds of negligence as to the second 
cause of action were the same as they were as to the first 
and what has already been said as to the first applies to 
the second, and of course granting a new trial as to the 
second was proper. 

Since a new trial is to be granted it becomes neces- 
sary to consider a certain assignment set forth as ground 
for new trial based on a contention that certain evi- 
dence of the defendant, duly objected to, was admitted. 

After the accident and after Phil Gain had been taken 
away in an ambulance a police officer on the scene was 
making an investigation during which he questioned, 
apparently together, the defendant and a woman witness. 
Over objection on the ground of hearsay, the defendant 
was allowed to testify that the woman told the officer 
that at the time of the accident the light was green for 
the defendant. The questions and answers in the bill 
of exceptions as to the matter are as follows: “Q What 
did you hear the woman say? A She answered the 
question of the officer; he asked her what color the light 
was. @ What did she say? A Green forme. Q Is 
that what she said? A That is what she told the offi- 
cer.” This testimony. was received on the ground that it 
was a part of the res gestae. 

There is no hard and fast rule for demarcation be- | 
tween that which is and that which is not res gestae 
but this court has said that a declaration, to be compe- | 
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tent evidence as part of the res gestae, must be made at 
such time and under such circumstances as to raise the 
presumption that it was the unpremeditated and spon- 
taneous explanation of the matter about which made. 
Pledger v. Chicago, B. & Q. R. R. Co., 69 Neb. 456, 95 
N. W. 1057; Denison v. State, 117 Neb. 601, 221 N. W. 
683; Callahan v. Prewitt, 141 Neb. 243, 3 N. W. 2d 435. 

In this instance the only disclosed circumstances are 
that this took place a short time after the accident while 
an investigation was being made. It is difficult to see 
how a presumption of non-meditation and spontaneity 
could flow from these circumstances. It appears that 
under the circumstances as disclosed this could not be 
regarded as a part of the res gestae. Accordingly its 
admission was error. 

As pointed out, in defense of the second cause of action 
the defendant pleaded that the plaintiff was guilty of 
contributory negligence. The contributory negligence 
charged was that plaintiff’s father as parent failed to 
use reasonable care in watching and protecting his minor 
child, in guarding his safety, and in negligently allowing 
him to be upon the highways unattended. 

The trial court submitted this as an issue by its in- 
structions. The bill of exceptions has been carefully 
searched and no evidence has been found which points 
to any act of commission or omission on the part of the 
father from which an inference of negligence could or 
did flow which could in anywise be regarded as in any 
degree causative of this accident. In his brief and argu- 
ment the defendant fails to contend that there was any 
such act. The issue of contributory negligence not hav- 
ing found any support in the evidence it was error to 
submit it to a jury. Koehn v. City of Hastings, 114 
Neb. 106, 206 N. W. 19; In re Estate of Steininger, 139 
Neb. 284, 297 N. W. 159; Becks v. Schuster, 154 Neb. 
360, 48 N. W. 2d 67; Perrine v. Hokser, 158 Neb. 190, 
62 N. W. 2d 677. 

For the reasons herein stated the order of the district 
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court sustaining plaintiff’s motion for a new trial is 
affirmed. 
AFFIRMED. 


Bessie C. MUSIL, APPELLEE, v. OTTO E. BERANEK (REVIVED 
IN THE NAME OF HELEN BERANEK AS ADMINISTRATRIX 
WwiTH WILL ANNEXED OF OTTo E. BERANEK, DECEASED) ET 


AL., APPELLANTS. 
69 N. W. 2d 885 


Filed April 22, 1955. No. 33699. 


1. Trusts. The burden of proof is upon one seeking to establish 
the existence of a constructive trust to do so by evidence which 
is clear, satisfactory, and convincing in character. 

2. Frauds, Statute of: Trusts. Trusts arising by implication, or 
by operation of law, are excepted from the operation of the 
statute of frauds. Resulting and constructive trusts therefore 
fall within the exception. 
Fraud: Trusts. When a person obtains the legal title to real 
estate belonging to another by means of fraud or misrepresen- 
tation, actual or constructive, the Iaw constructs a trust in 
favor of the party upon whom the fraud or imposition has been 
practiced. A court of equity will enforce such a trust for the 
benefit of the grantor or those claiming under him. 

4. Fraud. The existence of an intent to defraud at the time the 
promise was made may be inferred from the failure to comply 
with the promise, and the promisor may be presumed to have 
intended, when he made the promise, to do what he finally did 
do with respect thereto. 


i) 


AppEAL from the district court for Buffalo County: 
ELDRIDGE G. REED, JupGE. Affirmed. 


.Torgeson, Halcomb & O’Brien and Blackledge & Sid- 
ner, for appellants. 


C. J. Mingus and DeWayne Wolf, for appellee. 


Heard before Simmons, C. J., CarTER, MEssmoreE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 
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CarTER, J. 

This is a suit in equity instituted by the plaintiff, 
Bessie C. Musil, against Otto E. Beranek and other de- 
fendants, to establish a constructive trust on 80 acres of 
land in Buffalo County and to secure a partition thereof. 
The trial court found that the land should be impressed 
with a constructive trust, that plaintiff was the owner 
of a one-third interest therein, and that the land should 
be partitioned. Pending a hearing on a motion for a 
new trial the defendant Otto E. Beranek died testate. 
The action was duly revived in the name of his wife, 
Helen Beranek, administratrix with will annexed of the 
estate of Otto E. Beranek, deceased, and Helen Beranek 
personally. An appeal was taken to this court from the 
findings and decree entered, and from the overruling 
of the motion for a new trial filed by Helen Beranek 
personally and as such administratrix. 

The plaintiff is a sister of Otto E. Beranek and Adolf 
Beranek, the three being the children of Frank and 
Anna Beranek. The 80 acres of land involved in this 
suit were owned and occupied by Frank Beranek and his 
wife for many years prior to the time they deeded the 
land to Otto E. Beranek. In the fall of 1940 Frank 
Beranek became ill. Local physicians advised that little 
could be done for him. Otto and Bessie took their father, 
Frank, to Salina, Kansas, in search of medical relief. 
They traveled by automobile, and on the way it was sug- 
gested that Frank turn the deed to the 80 acres over to 
Otto or Bessie. The purpose was to see that Frank ob- 
tained medical care and that certain debts of Frank be 
paid, and thereby relieve Frank from financial worry 
during his illness. Bessie states that Otto said to Frank: 
“Now, you can take the rent shares off of that 80 the same 
as you always did,”—“‘the farm will be yours the same as 
it always was, only it would be in either Bessie’s or my 
name.” No definite arrangement appears to have been 
made at this time. After Frank returned from Salina, 
he sought medical aid in Denver, Colorado. Otto E. 
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Beranek took Frank to Denver and paid medical and 
living expenses for Frank while he was being treated. 
Frank returned from Denver about Christmas time in 
1940. A house was rented in Ravenna and Frank and 
Anna occupied it about January 1, 1941. In February 
Frank became ill with influenza. On February 13, 1941, 
he deeded the land to Otto. Frank returned to Denver 
for further medical treatment. He returned home a 
few days before he died on April 30, 1941. 

It appears from the record that Frank Beranek owed 
his brother $700 on a note, $200 on an insurance loan, 
and a few other obligations including the expenses of his 
last sickness. Otto put a $1,000 mortgage on the 80 
acres to pay these items. Frank’s insurance was ample 
to pay the funeral expenses and to place $300 in the bank 
for the care of Anna. 

The evidence shows that the 80 acres were being 
farmed by Bessie’s husband, Charles. Bessie testifies 
to an oral agreement with Otto whereby she was to sell 
certain personal property belonging to Frank at his death 
and place the money in the bank in her own name for the 
care of the mother. Bessie also collected the rents 
from the 80 acres and placed them in the same account. 
In 1946 Bessie had accumulated more than $1,000 in 
this fund. On February 4, 1946, Bessie sent $1,000 to 
Otto to be used in paying the $1,000 mortgage. Otto 
failed to do so. 

By agreement between Otto and Bessie, Bessie col- 
lected the rent after Frank’s death and put it in the 
bank for the care of Anna. After Anna’s death in 1950 
Bessie continued to collect the rent. Instead of placing 
it in‘the bank, however, she remitted one-third to Otto, 
one-third to Adolf, and retained one-third for herself. 
There is no doubt that Otto acquiesced in this distribu- 
tion of the rent from the 80 acres. It was so distributed 
in 1950, 1951, and 1952. On February 22, 1951, Otto 
mortgaged the land for $2,500 and retained the proceeds 
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for his own use. On July 31, 1951, Otto served a notice 
on Bessie’s husband to vacate the land. 

Bessie testifies that following the funeral of her mother 
in 1950, Otto stated they would have to get together at 
a later time to settle the estate. During this conversa- 
tion, according to Bessie, he also said: “When my dad 
turned that deed over to me, that was to take care of 
mother and to be sure that she was taken care of, and if 
there was anything left when she was gone it was to be 
divided between the three grandsons.” It appears that 
Otto, Bessie, and Adolf each had one son. This is the 
only reference to any intent of Frank to convey the land 
to his grandsons. The statement is evidence, however, 
that Otto held the land as a trustee and not as sole 
owner. It was not until January 1952 that Otto informed 
Bessie that his expenses were such that there was 
nothing left in the 80 acres for Bessie. 

Otto Beranek states that he leased the land to Bessie 
and Charles Musil in 1941 with the understanding that 
Bessie should retain all the rent and use it for the care 
of Anna. He testifies, also, that he received the deed 
from Frank and Anna with the understanding that he 
was to pay certain enumerated bills and see that Anna 
was cared for. No attempt is made by Otto to explain 
his acquiescence in the equal division of rents between 
Otto, Bessie, and Adolf after 1950. He does not deny 
the conversations testified to by Bessie. It is clear that 
Otto considered Bessie and Adolf part owners of the 80 
acres until some time in January 1952. Previous to 
that time he consulted with Bessie about the 80 acres 
and matters with reference to it. The evidence shows 
that the debts of the estate and the expense of the care 
of the mother were paid from funds derived from the 
$1,000 mortgage, the $1,000 insurance policy, and the 
rents from the 80 acres. The appellee contends that 
the evidence sustains a finding that a constructive trust 
was created. It.is clear that an express trust relating 
to real estate may not be created by parol agreement. 
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Such an agreement contravenes the provisions of the 
statute of frauds. Pollard v. McKenney, 69 Neb. 742, 
96 N. W. 679. However, trusts arising by implication, 
or by operation of law, are excepted from the operation 
of the statute. Resulting and constructive trusts ob- 
viously fall within the exception. Pollard v. McKen- 
ney, supra. 

A constructive trust arises from actual or construc- 
tive fraud or imposition, committed by one party on 
another. It arises if one person obtains the legal title to 
property from another by fraud or misrepresentation, 
or by an abuse of some influential or confidential rela- 
tion which he holds toward the owner of the legal title, 
or obtains such title from him upon more advantageous 
terms than he otherwise could have obtained it. When 
one of the foregoing situations is shown to exist by clear, 
satisfactory, and convincing evidence, the law constructs 
a trust in favor of the party upon whom the fraud or 
imposition has been practiced. Peterson v. Massey, 155 
Neb. 829, 53 N. W. 2d 912. And, also, if a party obtains 
the legal title to property by virtue of a confidential re- 
lation, under such circumstances that he ought not, ac- 
cording to the rules of equity and good conscience hold 
and enjoy the benefits, a court of equity will raise a 
trust by construction and convert the holder into a trus- 
tee of the legal title. Paul v. McGahan, 152 Neb. 578, 
42 N. W-2d 172. If the intention of the promisor not to 
perform can be shown to have existed at the time the 
promise was made, the promise is fraudulent, even in 
the absence of a confidential relationship between the 
parties. It is also the rule that the violation by the 
grantee of a promise to reconvey is constructively fraudu- 
lent and gives rise to a constructive trust which may be 
established by parol if he obtains a deed without consid- 
eration by means of a parol agreement to reconvey to 
the grantor to whom he stands in a confidential relation, 
even when there be no intention at the time not to per- 
form the promise. Pollard v. McKenney, supra. 
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The case being one in equity, it is triable de novo in 
this court. Wiskocil v. Kliment, 155 Neb. 103, 50 N. W. 
2d 786. The burden of proof is on the plaintiff to estab- 
lish the existence of a constructive trust by evidence 
which is clear, satisfactory, and convincing in character. 
Maddox v. Maddox, 151 Neb. 626, 38 N. W. 2d 547. 

We think the evidence shows the facts to be as follows, 
when measured by the foregoing rule: Frank and Otto | 
Beranek were father and son. Frank Beranek, at the 
time of the conveyance and the events leading up there- 
to, was in ill health and worried about his finances and 
the future care of his wife, Anna. He conveyed the 80 
acres of land to Otto with the understanding that Otto 
would see that his debts were paid and that Frank’s 
- wife, Anna, would be properly cared for with the pro- 
ceeds from the 80 acres, and that anything remaining 
after the death of Anna would be equally divided be- 
tween Otto, Bessie, and Adolf. This is sufficient to sus- 
tain a constructive trust. 

The record shows that Otto mortgaged the 80 acres 
for $2,500 and used the proceeds for his personal needs. 
The interest of Otto in the 80 acres is therefore primarily 
charged with the $2,500 in the same manner as de- 
creed by the district court. The record establishes that 
Otto is the owner of the one-third interest of Adolf. The 
appellee is the owner of a one-third interest in the 80 
acres by virtue of the constructive trust, subject to the 
contingent liability of the $2,500 mortgage. The order 
of the district court determining the rights of the parties 
in the 80 acres and directing the partition of the land 
is in all respects correct. 

AFFIRMED. 
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Larry ABBOTT, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
69 N. W. 2d 878 


Filed April 22, 1955. No. 33711. 


1. Appeal and Error. In the absence of a valid bill of exceptions, 
the only issue that can be considered on appeal is the sufficiency 
of the pleadings to sustain the judgment. ' 
Criminal Law: Appeal and Error. Where a defendant in a crim- 
inal action has voluntarily paid a fine imposed upon him, he 
waives his right of appeal. 


Error to the district court for Loup County: EUAN 
F. Spikes, Jupce. Affirmed. 


ro 


Manasil & ‘Erickson, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Simmons, C. J., Carter, Messmore, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

This matter comes here by petition in error from the 
district court, challenging the dismissal of an appeal 

- from the county court in a misdemeanor case. We af- 

firm the judgment of the trial court.. 

Plaintiff in error will hereinafter be called the de- 
fendant. 

In county court on November 24, 1952, defendant was 
charged with unlawful operation of a motor vehicle on 
the streets and highways in such a manner as to indi- 
cate a willful disregard for the safety of persons and 
property. 

Defendant was arrested on the same day. The judg- 
ment of the court recites that on November 24, 1952, 
he was fully informed as to his legal rights, the nature 
of the offense charged and the penalty, and that de- 
fendant was duly arraigned and pleaded guilty. The 
judgment further recites that from the proofs and the 
evidence the court found the defendant guilty. He was 
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fined $50 and costs of $5. His operator’s license was 
suspended for 30 days. Defendant then paid the fine 
and costs in full and deposited his operator’s license with 
the court. 

On December 1, 1952, defendant filed a motion to set 
aside and vacate the judgment for the reason that the 
plea of guilty was entered involuntarily; that he did 
not understand its effect; that he was not appraised of 
the nature of the charges against him; that he did not 
receive adequate and timely notice of the hearing; that 
he did not have an opportunity to obtain and consult 
with counsel prior to the hearing; and that the State did 
not offer to grant a continuance. 

On the following day he filed a motion for leave to 
withdraw his plea of guilty for the reasons in part as 
above recited on the motion to vacate and for the added 
reason that he had not been afforded a full and fair 
hearing. 

The court’s journal entry recites that on December 
3, 1952, the matter came on for hearing of the two mo- 
tions, the parties were represented by counsel, and the 
motions were “‘presented and argued,” and were denied. 

Defendant gave notice of appeal from the “order” in 
the above matter. His appeal bond, filed December 3, 
1952, recited that it concerned the charge of willful 
reckless driving. Thereafter a transcript was filed in 
the district court containing copies of all the instru- 
ments mentioned above. Thereafter in district court, 
the State filed a motion to dismiss the appeal on the 
ground that the defendant had pleaded guilty and sat- 
isfied the judgment of the county court. 

On May 18, 1953, the district court had “a hearing” 
on the matter and on August 5, 1953, entered an order 
dismissing the appeal. A “motion for a new trial’ was 
filed. This was overruled on September 4, 1954, and 
the proceedings here followed. 

We are unable to determine definitely on what theory 
the matter comes here. 
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Defendant in. his brief states that the question pre- 
sented is his right to appeal from the county court order 
denying his motion to vacate the judgment and to with- 
draw his plea. However, his bond appears to have been 
one wherein he appeals from the judgment of conviction. 
The district court appears to have determined the ap- 
peal on the ground that the plea of guilty, followed by 
a judgment of guilt and a fine and costs which were 
fully paid, disposed of the matter, and that there ac- 
cordingly was no merit in the appeal. 

If the issue here is the ruling of the county court on 
the motion to vacate the judgment and withdraw the 
plea of guilty, then we are confronted with the rule that 
the record imports absolute verity. There is no bill of 
exceptions reciting the evidence, if any, produced in 
county court. As to that the rules are: “In all appellate 
proceedings the record of the trial court imports ab- 
solute verity. 

“On appeal, error will not be presumed, but must 
affirmatively appear from the record. 

“In the absence of a bill of exceptions it will be pre- 
sumed that issues of fact raised by the pleadings were 
supperted by the evidence and that such issues were 
correctly determined. 

“A question requiring an examination of the evidence 
will be disregarded in the absence of a bill of exceptions 
preserving the evidence. 

“In the absence of a valid bill of exceptions, the 
_ only issue that can be considered on appeal is the suffi- 
ciency of the pleadings to sustain the judgment.” State 
ex rel. League of Municipalities v. Loup River P. P. 
Dist., 158 Neb. 160, 62 N. W. 2d 682. 

Accordingly, the merits of the decision of the county 
court on the motion to vacate and withdraw the plea 
are not here for review. 

Apparently the defendant desires a determination that 
he has a right to a trial in the district court on the issue 
presented by the complaint of the State. That is the 
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question which was decided by the district court. He 
relies on Benson v. State, 158 Neb. 168, 62 N. W. 2d 
522. We there held that a defendant who had pleaded 
guilty and had been sentenced on the plea was not 
barred from a right of appeal. That case is not this 
case. Here there was a plea, a judgment, and a satis- 
faction of that judgment in full. 

In a civil case saying that the proceeding was “a 
peculiar one,’ we held: “After a judgment has been 
paid in full and the cause dismissed, a motion to set 
it aside presents no issue.” Durland Trust Co. v. Uttley, 
103 Neb. 461; 172 N. W. 251. 

The texts state the majority rule is that where a 
defendant in a criminal action has voluntarily paid a 
fine imposed upon him, he waives his right of appeal. 
2 Am. Jur., Appeal and Error, § 231, p. 987; 24 C. J.S., 
Criminal Law, § 1668, p. 266; Annotations, 18 A. L. R. 
867, 74 A. L. R. 638. We find no decisions of our own 
directly determining the question. 

_ We cite only a few of the decisions where the fact 

situations are quite comparable. Relying on its earlier 
decisions and the above texts, the Supreme Court of 
Kansas in a recent case held: “The trial court did not 
dismiss the appeal from the police court upon the ground 
that it had not been taken in time. The appeal was 
dismissed because the evidence clearly showed that the 
appellant, while in the police court, voluntarily paid the 
fines and costs. Under our many decisions, as well as 
decisions from other states, he had waived his right to 
appeal.” City of Goodland v. Bair, 166 Kan. 228, 199 
P. 2d 807. See, also, Wilhite v. Judy, 137 Kan. 589, 21 
P, 2d 317. — 

In State v. Schreiber, 35 Del. 424, 166 A. 669, with 
reference to a statutory right of appeal, the court said: 
“This provision of the statute is clearly for the benefit 
of the person convicted and may, therefore, be waived 
by him. The defendant voluntarily paid the fine and 
costs imposed on him by reason of his plea of guilty and 


se 
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has, therefore, waived his right of appeal in this case.” 

In State v. Osborne, 143 Maine 10, 54 A. 2d 526, the 
court reviewed many of the earlier decisions and held: 
“The great weight of authority is that a voluntary guilty’ 
plea, followed by payment of fine imposed terminates 
the action and precludes a review of the conviction.” 
With reference to the so-called minority view, the court 
said: “What may be termed the minority view, is in 
most instances an emphasis favorable to the defendant 
upon questions of fact when it is shown that a fine was 
paid with the intent not to waive; in cases where fines 
were paid under protest or where there was an element 
of coercion.” 

People v. Pyrros, 323 Mich. 329, 35 N. W. 2d 281, 
involved a conviction of drunken driving with a fine or 
a jail sentence and suspension of driver’s license. ' De- 
fendant paid the fine and thereafter attempted to appeal. 
On motion, similar to the one here, his appeal was 
dismissed. We cite it here particularly because of the 
suspended operator’s license that was involved. The 
court held: “A person upon whom a sentence is im- 
posed must accept all of the sentence or appeal in a 
manner provided by law in such cases. Defendant, by 
having paid the fine imposed, thereby accepted all of 
' the sentence. In sucha situation there is nothing to 
appeal from * * *.” 

We accept and follow the majority rule. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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1. Courts. The doctrine of stare decisis is grounded on public 
policy and, as such, is entitled to great weight. It should be 
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adhered to unless the reasons therefor have ceased to exist, 
are clearly erroneous or are manifestly wrong and mischievous, 
or unless more harm than good will result from doing so. 
Constitutional Law: Courts. Article I, section 18, of the Con- 
stitution of the State of Nebraska does not create any new 
rights but is merely a declaration of a general fundamental 
principle. It is a primary duty of the courts to safeguard this 
declaration of right and remedy but, where no right of action 
is given or remedy exists under either the common law or 
some statute, this constitutional provision creates none. 
Charities. In this jurisdiction it has long been settled that 
nonprofit charitable corporations are exempt from tort lia- 
bility insofar as inmates, participants, or recipients of the 
charity are concerned. This immunity was adopted for the 
protection of these institutions as a matter of public policy. 
This immunity has so inherently become a part of the law af- 
fecting them that if any change is to be made therein we think 
it should come from the Legislature. 

The fact that patients who are able to pay are re- 
quired to do so does not deprive a corporation of its eleemosynary 
character, nor does it permit a recovery for damages on ac- 
count of the existence of contract relations. 

Charities: Insurance. The fact that a charitable institution 
carries indemnity insurance indemnifying it from liability to a 
recipient of its bounty does not create liability. 
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WENKE, J. 


Gertrude Muller brought this action in the district 


court for Douglas County against The Nebraska Meth- 
odist Hospital, a corporation. The purpose of the action 


to recover damages for injuries she claims to have 


suffered while a patient in a hospital owned and operated 
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by the defendant. The basis for the action is her claim 
that defendant was negligent in furnishing an unsafe 
operating table for her use. The trial court sustained 
defendant’s motion for a summary judgment and, from 
the overruling of her motion for a new trial, plaintiff 
appealed. 

Appellee is a nonprofit corporation organized under 
the laws of Nebraska for the purpose of engaging in 
charitable work. Its principal place of business is in 
Omaha, Douglas County, Nebraska, where it is engaged 
in operating and maintaining a hospital to carry out its 
charitable purposes. On April 25, 1951, appellant en- 
tered this hospital for surgery. She entered as a paying 
patient, agreeing to pay the regular and established 
charges for hospital services and care preparatory to 
and during the course of such surgery. In consideration 
thereof appellee agreed and undertook to provide ap- 
pellant with suitable, safe, and proper care and facilities. 
On April 26, 1951, appellant, while a patient in the 
hospital, was taken to a room therein used for surgery 
and there placed on a table furnished by appellee and 
used for that purpose. This table consisted of two sec- 
tions. The lower section thereof, on which the lower 
limbs of appellant rested, was so constructed that it could 
be raised or lowered by means of hydraulic pressure 
regulated and controlled by a foot pedal. It was in- 
tended that such raising and lowering would be done 
very gradually. While appellant was on the table com- 
pletely anesthetized an attendant used the foot pedal. 
This caused the lower section of the table to drop in- 
stantly and resulted in appellant’s back being severely 
strained and wrenched, which caused her to have great 
bodily pain and permanent injuries. The sudden drop- 
ping of the lower section of the table, when the attend- 
ant stepped on the foot pedal, was due to a defective 
condition of the mechanism regulating and controlling 
the hydraulic pressure. 

The foregoing facts are either stipulated to, admitted 
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by the pleadings, or admitted by the motion for a sum- 
mary judgment for the purpose of ruling thereon. 

The principal question raised by this appeal is, shall 
we adhere to the doctrine of immunity for nonprofit 
charitable corporations from tort liability, a doctrine 
which has long been established in this state by holdings 
of this court? See, Duncan v. Nebraska Sanitarium & 
Benevolent Assn., 92 Neb. 162, 137 N. W. 1120, 41 L. R. 
A. N. S. 973, Ann. Cas. 1913E 1127; Sibilia v. Paxton 
Memorial Hospital, 121 Neb. 860, 238 N. W. 751. How- 
ever, such nonliability is restricted to inmates, partici- 
pants, or recipients of the charity and not to strangers 
or business invitees. See, Marble v. Nicholas Senn 
Hospital Assn., 102 Neb. 343, 167 N. W. 208; Wright v. 
Salvation Army, 125 Neb. 216, 249 N. W. 549. Nor is 
it applicable to hospitals incorporated and conducted for 
private gain. Malcolm v. Evangelical Lutheran Hospital 
Assn., 107 Neb. 101, 185 N. W. 330; Wetzel v. Omaha 
Maternity & General Hospital Assn., 96 Neb. 636, 148 
N. W. 582, Ann. Cas. 1915B 1224. 

Appellant asks us to re-examine our holdings and 
seeks to have us reverse them on the basis that they 
are illogical and fundamentally unsound because they 
are based on concepts and conditions which no longer 
exist. On the other hand appellee asks us to apply the 
doctrine of stare decisis thereto. 

“The doctrine of stare decisis is grounded on public 
policy and, as such, is entitled to great weight and must 
be adhered to, unless the reasons therefor have ceased 
to exist, are clearly erroneous, or are manifestly wrong 
and mischievous or unless more harm than good will 
result from doing so.” 14 Am. Jur., Courts, § 61, p. 284. 

We said in Scott v. Scotts Bluff County, 106 Neb. 
355, 183 N. W. 573: “So, where the court has decided a 
question of law in another case and a like state of facts 
is subsequently presented, the rule of stare decisis 
applies and will not be easily changed.” To the same 
effect, see Bulgrin v. Schlechte, 88 Neb. 278, 129 N. W. 
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272; Patterson v. Kerr, 127 Neb. 73, 254 N. W. 704. 

However, we have also said: “I fully appreciate the 
importance of the doctrine stare decisis, and with what 
reluctance courts consent to the reversal of rules estab- 
lished by repeated decisions, although confessedly er- 
roneous, particularly such as have become rules of prop- 
erty. In such cases, according to the dictates of common 
justice, they should be adhered to until changed by stat- 
ute. There are, it is true, to be found cases holding that 
the same principle is applicable to all statutory construc- 
tions, whether involving rules of property or mere ques- 
tions of practice; but such a consecration of the doctrine 
of stare decisis is opposed to reason and the overwhelm- 
ing weight of authority. That rule, like all others, is not 
without its exceptions, and, in the absence of complica- 
tions resulting from property rights, it is the undoubted 
privilege, if not indeed the duty, of courts to re-examine 
their decisions whenever satisfied that they are funda- 
mentally wrong.” State v. Hill, 47 Neb. 456, 66 N. W. 
541. 

In considering the latter the following principle ap- 
plies: “ ‘Before overruling a former decision deliberately 
made, the court should be convinced, not merely that the 
case was wrongly decided, but that less injury will re- 
sult from overruling than from following it.’ McEvoy 
v. City of Sault Ste. Marie, 136 Mich. 172.” Torbitt v. 
Village of Bennett, 98 Neb. 129, 152 N. W. 301. 

Appellant calls our attention to the general principle 
that for negligent or tortious conduct liability is the rule 
and that the law’s emphasis, under such circumstances, 
is ordinarily on liability, not immunity. We are fully 
aware that immunity from liability for negligent or tor- 
tious conduct is an exception but this court has, since 
1912, established such an exception for nonprofit chari- 
table corporations insofar as inmates, participants, or the 
recipients of the charity are concerned. Other states 
have adopted a similar exception ranging from complete 
immunity to varying degrees thereof. See, Crossett 
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Health Center v. Croswell, 221 Ark. 874, 256 S. W. 2d 
548; Jurjevich v. Hotel Dieu (La. App.), 11 So. 2d 632; 
Howard v. South Baltimore General Hospital, 191 Md. 
617, 62 A. 2d 574; Mastrangelo v. Maverick Dispensary, 
330 Mass. 708, 115 N. E. 2d 455; Erwin v. St. Joseph’s 
Mercy Hospital; 323 Mich. 114, 34 N. W. 2d 480; Kreuger 
v. Schmiechen (Mo.), 264 S. W. 2d 311; Rafferzeder v. 
Raleigh Fitkin-Paul Morgan Mem. Hospital, 33 N. J. 
Super. 19, 109 A. 2d 296; Williams v. Randolph Hospital, 
237 N. C. 387, 75 S. E. 2d 303; Gregory v. Salem General 
Hospital, 175 Or. 464, 153 P. 2d 837; Bond v. Pittsburg, 
368 Pa. 404, 84 A. 2d 328; Caughman v. Columbia 
Y.M.C.A., 212 S. C. 337, 47S. E. 2d 788; Felan v. Lucey 
(Tex. Civ. App.), 259 S. W. 2d 302; Meade v. St. Francis 
Hospital of Charleston (W. Va.), 74S. E. 2d 405; Baldwin 
v. St. Peter’s Congregation, 264 Wis. 626, 60 N. W. 2d 
349; Forrest v. Red Cross Hospital (Ky.), 265 S. W. 2d 
80; Jensen v. Maine Eye & Ear Infirmary, 107 Me. 408, 
78 A. 898, 33 L. R. A. N. S. 141; Hearns v. Waterbury 
Hospital, 66 Conn. 98, 33 A. 595, 31 L. R. A. 224; St. 
Vincent’s Hospital v. Stine, 195 Ind. 350, 144 N. E. 537, 
33 A. L. R. 1361; Cullen v. Schmit, 139 Ohio St. 194, 
39 N. E. 2d 146; Weston’s Adm’x. v. Hospital of St. Vin- 
cent of Paul, 131 Va. 587, 107 S. E. 785, 23 A. L. R. 907; 
Bruce v. Young Men’s Christian Assn., 51 Nev. 372, 
277 P. 798; Bishop Randall Hospital v. Hartley, 24 Wyo. 
408, 160 P. 385, Ann. Cas. 1918E 1172. 

While the basis upon which the various courts rest 
their decisions vary, fundamentally there seem to be 
five principles on which they rest. 

One is the trust fund theory, that is, that the funds 
and property of these institutions are held in trust and 
cannot be diverted to purposes other than those desig- 
nated in the trust. This theory is defined in 10 Am. 
Jur., Charities, § 146, p. 695, as follows: ‘The trust fund 
doctrine in brief is that a trust fund cannot be made 
liable for breaches of trust by the trustees. The ra- 
tionale of the doctrine as applied to charitable insti- 
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tutions, as a basis of immunity from suit, is that if the 
charity or trust fund could be used to compensate in- 
jured parties for the negligence of the agents or servants 
of the organization, the fund would be diverted to pur- 
poses never intended by the donor, and the charitable 
purposes of the creators or founders frustrated. The 
policy underlying this theory reduced to its essence, 
seems to be that the preservation of charitable trust 
funds is more desirable than a right to compensation 
from such funds for an injury inflicted by the operation 
of the charity.” See, also, Dille v. St. Luke’s Hospital, 
355 Mo. 436, 196 S. W. 2d 615; Crossett Health Center 
v. Croswell, supra; Gregory v. Salem General Hospital, 
supra; Bond v. Pittsburg, supra. 

Another theory is public policy, that is, to allow re- 
covery would be against public policy. This theory is 
defined in 10 Am. Jur., Charities, § 147, p. 697, as fol- 
lows: “Another closely allied theory to the trust fund 
theory is one which denies recovery to recipients of a 
charity upon broad grounds of public policy, holding 
that inasmuch as such institutions are inspired and sup- 
ported by benevolence and devote their assets and 
energies to the relief of the destitute, sick, and needy, 
the common welfare requires that they should be en- 
couraged in every way and held exempt from liability 
for tort; and that to do otherwise would operate to dis- 
courage the charitably inclined, dissipate the assets of 
such institutions in damage suits, and ultimately, per- 
haps, destroy them.” See, also, Jurjevich v. Hotel Dieu, 
supra; Dille v. St. Luke’s Hospital, supra; Jones v. St. 
Mary’s Roman Catholic Church, 7 N. J. 533, 82 A. 2d 
187; Hearns v. Waterbury Hospital, supra; Rafferzeder 
v. Raleigh Fitkin-Paul Morgan Mem. Hospital, supra; 
Gregory v. Salem General Hospital, supra; Caughman 
v. Columbia Y.M.C:A., supra; Weston’s Adm’x. v. Hos- 
pital of St. Vincent of Paul, supra; Southern Methodist 
University v. Clayton, 142 Tex. 179, 176 S. W. 2d 749; 
Morrison v. Henke, 165 Wis. 166, 160 N. W. 173; Cohen 
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v. General Hospital Society, 113 Conn. 188, 154 A. 435. 

“Another reason put forward for not holding a cor- 
poration liable in any case for the negligence of its 
servants is that such corporations do not come within 
the main reason for the rule of public policy which 
supports the doctrine of respondeat superior, because 
they derive no benefit from what their servants do, 
in the sense of that personal and private gain which is 
the real reason for the rule.” 10 Am. Jur., Charities, 
§ 150, p. 699. See, also, Crossett Health Center v. Cros- 
well, supra; Taylor v. Protestant Hospital Assn., 85 
Ohio St. 90, 96 N. E. 1089, 39 L. R. A. N. S. 427; Hoke v. 
Glenn, 167 N. C. 594, 83 S. E. 807, Ann. Cas. 1916E 250; 
Southern Methodist University v. Clayton, supra; Ver- 
million v. Woman’s College of Due West, 104 S. C. 197, 
88 S. E. 649; Morrison v. Henke, supra; Schau v. Mor- 
gan, 241 Wis. 334, 6 N. W. 2d 212. 

Another basis is that of implied waiver. This is de- 
fined in 10 Am. Jur., Charities, § 145, p. 694, as follows: 
“The theory, or one of the theories, favored by some of 
the cases as a basis for the general immunity of char- 
itable organizations from suit is implied waiver by ac- 
ceptance of benefits, on the ground that a person who 
accepts the benefit of a private or public charity enters 
into a relationship which exempts his. benefactor from 
liability for the negligence of his servants in administer- 
ing the charity, if the benefactor has used due care in 
selecting those servants. In such cases there is an as- 
sumption of risk by the person who seeks and receives 
the services of a public charity.” See, also, Farrigan v. 
Pevear, 193 Mass. 147, 78 N. E. 855, 118 Am. S. R. 484, 7 
L. R. A. N. S. 481; Hospital of St. Vincent of Paul v. 
Thompson, 116 Va. 101, 81 S. E. 13, 51 L. R.A. N.S. 
1025; Downes v. Harper Hospital, 101 Mich. 555, 60 N. 
W. 42, 45 Am. S. R. 427, 25 L. R. A. 602; Wilcox v. 
Idaho Falls Latter Day Saints Hospital, 59 Idaho 350, 
82 P. 2d 849; St. Vincent’s Hospital v. Stine, supra; Bruce 
v. Young Men’s Christian Assn., supra. 
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“In a few cases charitable organizations, principally 
hospitals, have been held to be immune from liability 
to recipients of the charity on the basis that they are 
performing a public function and aid in the performance 
of a public or quasi-public duty.” 10 Am. Jur., Char- 
ities, § 148, p. 698. See, also, Schau v. Morgan, supra. 

We realize there are other states that have adopted 
a total liability rule. See, Rickbeil v. Grafton Deaconess 
Hospital, 74 N. D. 525, 23 N. W. 2d 247, 166 A. L. R. 
99; Foster v. Roman Catholic Diocese of Vt., 116 Vt. 124, 
70 A. 2d 230, 25 A. L. R. 2d 1; Durney v. St. Francis Hos- 
pital, 46 Del. 350, 83 A. 2d 753; Haynes v. Presbyterian 
Hospital Assn., 241 Iowa 1269, 45 N. W. 2d 151; Noel v. 
Menniger Foundation, 175 Kan. 751, 267 P. 2d 934; Pierce 
v. Yakima Valley Mem. Hospital Assn., 43 Wash. 2d 162, 
260 P. 2d 765; Ray v. Tucson Medical Center, 72 Ariz. 
22, 230 P. 2d 220; Geiger v. Simpson Methodist-Episcopal 
Church, 174 Minn. 389, 219 N. W. 463, 62 A. L. R. 716; 
Tucker v. Mobile Infirmary Assn., 191 Ala. 572, 68 So. 
4, L. R. A. 1915D 1167; Nicholson v. Good Samaritan 
Hospital, 145 Fla. 360, 199 So. 344, 133 A. L. R. 809; Gable 
v. Salvation Army, 186 Okla. 687, 100 P. 2d 244. 

Appellant calls our attention to the fact that the im- 
munity doctrine in this country was, in its inception, to 
some extent based upon the supposed authority of Eng- 
lish decisions which had been previously repudiated in 
England and were never subsequently followed there. 
See, President and Directors of Georgetown College v. 
Hughes, 130 F. 2d 810; McDonald v. Massachusetts Gen- 
eral Hospital, 120 Mass. 432, 21 Am. R. 529; Perry v. 
House of Refuge, 63 Md. 20, 52 Am. R. 495. If the rea- 
sons for the rule are sound then of course the mere fact 
that the English courts failed to adhere to their earlier 
decisions in regard thereto would be no reason for our 
now abandoning it. 

Appellant calls our attention to Article I, section 13, 
of the Constitution of the State of Nebraska which pro- 
vides: “AlJ] courts shall be open, and every person, for 
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any injury done him in his lands, goods, person or repu- 
tation, shall have a remedy by due course of law, and 
justice administered without denial or delay.” 

This provision of the Constitution does not create any 
new rights but is merely a declaration of a general funda- 
mental principle. It is a primary duty of the courts to 
safeguard this declaration of right and remedy but 
where no right of action is given or remedy exists, under 
either the common law or some statute, this constitution- 
al provision creates none. See, Goddard v. City of Lincoln, 
69 Neb. 594, 96 N. W. 273; 16 C. J. S., Constitutional 
Law, § 709, p. 1495; 11 Am. Jur., Constitutional Law, 
§ 326, p. 1124; Scholberg v. Itnyre, 264 Wis. 211, 58 N. 
W. 2d 698; Kreuger v. Schmiechen, supra; Simons v. 
Kidd, 73 S. D. 41, 38 N. W. 2d 883. 

As stated in 11 Am. Jur., Constitutional Law, § 326, 
p. 1125: “It is a primary duty of the courts to safe- 
guard the declaration of right and remedy guaranteed 
by a constitutional provision insuring a remedy for all 
injuries, but such a provision is not violated solely be- 
cause the granting of a remedy rests in the sound dis- 
cretion of a court.” 

“Courts of equity exercise extensive supervisory jur- 
isdiction over charitable trusts to protect them and en- 
force their execution. * * *.” Reils v. Nicholas, 137 Neb. 
19, 287 N. W. 853. 

“Charitable trusts are special favorites of courts of 
equity which will preserve and enforce them if possible 
under the rules of law.” Hobbs v. Board of Education 
of Northern Baptist Convention, 126 Neb. 416, 253 N. 
W. 627. See, also, Matteson v. Creighton University, 
105 Neb. 219, 179 N. W. 1009; Horton v. Tabitha Home, 
95 Neb. 491, 145 N. W. 1023, 51 L. R. A. N.S. 161, 
Ann. Cas. 1915D 1139. 

Not only are charitable trusts special favorites of 
courts of equity but the people of our state, speaking 
through their Constitution, have recognized the desir- 
ability of aiding such institutions by granting to the 
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Legislature the right of exempting from taxation prop- 
erty owned and used exclusively by such institutions 
for charitable purpose. See Article VIII, section 2, Con- 
stitution of the State of Nebraska, which provides, in- 
sofar as here material, as follows: “The Legislature 
by general law may exempt * * * property owned and 
used exclusively for educational, religious, charitable 
* * * purposes, when such property is not owned or 
used for financial gain or profit to either the owner or 
user.” 

- The Legislature has exercised this right by providing 
as follows: “The following property shall be exempt 
from taxes: * * * (3) Property owned and used ex- 
clusively for educational, religious, charitable * * * pur- 
poses, when such property is not owned or used for 
financial gain or profit to either the owner or user; 
* * * § 77-202, R. R. S. 1943. 

We applied this exemption in the following situation: 
“The Franciscan Sisters, a religious society, founded 
the hospital and hold title to its property. The Sisters 
of St. Francis of the Perpetual Adoration have charge 
of the institution. The general purpose of the sacred 
order to which these Sisters belong is to nurse the sick 
and take care of orphans. Twenty-six Sisters engaged 
in their life work are caring for the sick at St. Elizabeth 
Hospital. In devoting themselves to it they are prompted 
by the love of God. They are bound by a vow of poverty. 
Property owned by them is used for the purposes to 
which they have dedicated their lives. Beyond food, 
clothing and shelter they receive nothing for their 
services. No individual, society or corporation received 
any pecuniary profit from hospital property, funds or 
earnings. Surplus and donations are used to enlarge 
buildings and to improve hospital facilities, equipment 
and service. The institution is open alike to charity 
patients and others without regard to race or religious 
beliefs. Reasonable compensation is required from those 
who are able to pay it. Only a small percentage of 
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those who seek rooms, food and hospital care, however, 
can be considered charity patients, but this does not 
change the charitable purpose for which the property 
as a whole is used, where no one receives any pecuniary 
profit from any source. Part of the burdens of govern- 
ment in caring for the poor is borne by the hospital. 
Charitable gifts and gratuitous services are contributed 
to the welfare of society. There are therefore reasons 
for immunity from taxation. The better rule, one sanc- 
tioned by precedent, is that the property in controversy 
is used exclusively for religious and charitable pur- 
poses within the meaning of the constitutional and 
statutory provisions relating to exemptions.” St. Eliza- 
beth Hospital v. Lancaster County, 109 Neb. 104, 189 
N. W. 981. 

It seems to us this declaration of policy makes it of 
prime importance to the public that the purpose of 
charitable institutions shall be carried out by protect- 
ing them and fostering the purposes for which created. 

As stated in Vermillion v. Woman’s College of Due 
West, supra: “The State is likewise most deeply in- 
terested in the preservation of public charities. Ques- 
tions of public policy must be determined upon con- 
sideration of what on the whole will best promote the 
general welfare.” 

And in Caughman v. Columbia Y.M.C.A., supra: “* * * 
The principle is that, in organized society, the rights 
of the individual must, in some instances, be subordi- 
nated to the public good. It is better for the individual 
to suffer injury without compensation than for the 
public to be deprived of the benefit of the charity. The 
law has always favored and fostered public charities 
in ways too numerous to mention, because they are 
most valuable adjuncts of the state in the promotion of 
many of the purposes for which the state itself exists.’ 
(Vermillion v. Woman’s College of Due West, 104 S. C. 
197, 88 S. E. 649:)” 

In Horton v. Tabitha Home, supra, we quoted the 


VoL. 160] JANUARY TERM, 1955 291 
Muller v. Nebraska Methodist Hospital 


following from Fordyce v. Woman’s Christian Nat. Li- 
brary Assn., 79 Ark. 550, 7 L. R. A. N.S. 490: “‘* * * 
It is of primary importance to the public that the trust 
shall be perpetuated. The trustees of the corporation 
are usually unsalaried agents, devoting their time and 
labor to the use and benefit of the public. For their 
own wrongs and misdeeds they are personally answer- 
able, just as are the physicians and the attendants in 
a hospital. If the doctrine of respondeat superior is 
applied to them, -it follows that, along with their other 
powers, they possess an implied power to destroy, by 
a wilful violation of their duties, by collusion, or by 
negligence, the public interests that they are selected 
to preserve.’ ” 

We recognize that in recent years some courts have 
abandoned a previous declaration of absolute or quali- 
fied immunity and adopted the doctrine of liability. 
See, Haynes v. Presbyterian Hospital Assn., supra, 1950; 
Ray v. Tucson Medical Center, supra, 1951; Pierce v. 
Yakima Valley Mem. Hospital Assn., supra, 1953; Noel 
v. Menninger Foundation, supra, 1954. 

However, we cannot agree with some of the reasons 
given by these courts for making such change. These 
opinions suggest that the hardships and burdens of 
maintaining charitable organizations that existed in 
the past have, to a large extent, ceased to exist; that 
these institutions have, in many instances, grown into 
enormous businesses handling large funds and manag- 
ing and owning vast properties, much of which is tax 
free; that in many instances they are set up by large 
trusts or foundations, enjoying endowments and re- 
sources beyond anything thought of when the matter 
of immunity was first considered; and that they now 
have a capacity for absorbing losses which did not 
exist even a few decades ago. 

Such may be the general situation in those states 
where opinions were adopted using this as a background 
to justify the change but we do not believe such to be 
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true in Nebraska when we consider the varied institu- 
tions to which this doctrine has application; such as, 
churches, Y.M.C.A.’s, Y.W.C.A.’s, Salvation Army, Boy 
Scouts, and other organizations falling within this classi- 
fication. From our observation we believe most of these 
organizations still have plenty of hardships and bur- 
dens in connection with their efforts to carry out the 
charitable purposes for which they are organized. 

Some of these opinions suggest the thought that pri- 
vate charity has been displaced, to a large degree, by 
the government, both state and federal. While we 
recognize that to be true to some degree, particularly 
in the field of hospitals, we are not willing to say the 
time has come when it has reached the stage where 
charitable institutions, organized for such purposes, are 
no longer needed. We do not think such hospitals are » 
intended to completely take the place of charitable 
hospitals. The latter’s continued operation and main- 
tenance always has been and still should be fostered 
for the benefit of the public. 

As stated in Forrest v. Red Cross Hospital, supra: 
“As we gather the reasoning in the opinions from those 
jurisdictions that have abandoned this well-rooted and 
salutary policy, it is based upon the theory that private 
charity has been displaced by a paternalistic govern- 
ment, if not a welfare state, which furnishes free chari- 
table services to the indigent. However, there is still 
a school of thought in America which does not believe 
that private charity is a thing of the past and that all 
burdens of suffering humanity should be placed in the 
lap of government, state and federal.” 

Our re-examination of the question convinces us that: 
our present rule is both correct and logical and we there- 
fore refuse to disturb it. 

That other courts, who had previously adopted some 
form of immunity, have recently come to the same con- 
clusion is evidenced by the following cases: Crossett 
Health Center v. Croswell, supra, 1953; Mastrangelo v. 
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Maverick Dispensary, supra, 1953; Kreuger v. Schmie- 
chen, supra, 1954; Rafferzeder v. Raleigh Fitkin-Paul 
Morgan Mem. Hospital, supra, 1954; Williams v. Ran- 
dolph Hospital, supra, 1953; Bond v. Pittsburg, supra, 
1951; Felan v. Lucey, supra, 1953; Meade v. St. Francis 
Hospital of Charleston, supra, 1953; Baldwin v. St. 
Peter’s Congregation, supra, 1953; Forrest v. Red Cross 
Hospital, supra, 1954. 

We think, as stated in De Groot v. Edison Institute, 
306 Mich. 339, 10 N. W. 2d 907, that: “In this juris- 
diction it is well settled that eleemosynary institutions 
are exempt from such liability as is asserted in the 
instant case. Such a rule was adopted for the protec- 
tion of those institutions and should it be desirable to 
depart from that rule, it should be done by legislative 
action.” 

And, as stated in Bond v. Pittsburg, supra: “If and 
when there is to be any change in the doctrine of the 
immunity of charitable institutions from tort liability, 
it ought to be effected, not by the courts, but by the 
legislature, which is, of course, the ultimate tribunal 
to determine public policy.” See, also, Smith v. Con- 
gregation of St. Rose, 265 Wis. 393, 61 N. W. 2d 896; 
Forrest v. Red Cross Hospital, supra. 

It will be noted that appellant was a paying patient. 
As to this feature of the case it is stated in 10 Am. Jur., 
Charities, § 151, p. 700, that: “The fact that patients 
who are able to pay are required to do so does not de- 
prive a corporation of its eleemosynary character, nor 
permit a recovery for damages on account of the exist- 
ence of contract relations. The amounts thus received 
are not private gain, but contribute to the more effect- 
ual accomplishment of the purpose for which the char- 
ity is founded.” 

In Duncan v. Nebraska Sanitarium & Benevolent 
Assn., supra, we said, by quoting from Duncan v. St. 
Luke’s Hospital, 98 N. Y. S. 867, that: “‘* * * Nor 
can we see any reason why there should be any difference 
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in the rule where the tortious act which caused death is 
alleged to be a breach of an express contract than where 
it is alleged to be a breach of an implied contract, or 
where no contractual relation at all existed.’” See, also, 
Sibilia v. Paxton Memorial Hospital, supra. 

That this is the viewpoint of most states that have 
passed on this question is evidenced by the following: 
Meade v. St. Francis Hospital of Charleston, supra; 
Williams v. Randolph Hospital, supra; Jurjevich v. Hotel 
Dieu, supra; Jones v. St. Mary’s Roman Catholic Church, 
supra; Downs v. Harper Hospital, supra; Fisher v. Ohio 
Valley General Hospital Assn. (W. Va.), 73 S. E. 2d 
667; Forrest v. Red Cross Hospital, supra; Wilcox v. Idaho 
Falls Latter Day Saints Hospital, supra; Bishop Randall 
Hospital v. Hartley, supra; Weston’s Adm’x. v. Hospital 
of St. Vincent of Paul, supra; Taylor v. Protestant Hos- 
pital Assn., supra; Schau v. Morgan, supra; St. Vincent’s 
Hospital v. Stine, supra; Greatrex v. Evangelical Dea- 
coness Hospital, 261 Mich. 327, 246 N. W. 137, 86 A. L. R. 
487. 

We agree with what is stated in Williams v. Ran- 
dolph Hospital, supra: “However, our examination of 
the authorities on. the subject discloses numerous well- 
considered decisions holding that the immunity of char- 
ity from tort liability should not be made to depend 
upon whether or not the patient or patron assumes the 
obligation to pay for the services rendered to him by 
charity. This line of decisions represents what we con- 
sider to be the decided weight of authority, both in 
quality of reasoning and in numerical volume.” 

We recognize there are some authorities to the con- 
trary on this issue, as there are on almost any issue in- 
volving the immunity doctrine, but, as stated in Tucker 
v. Mobile Infirmary Assn., supra, which is one of those 
cases: ‘‘As previously stated in this opinion, we recog- 
nize that the weight of authority in this country is op- 
posed to the conclusion we have here reached.” 

Does the fact that appellee carried liability insurance 
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make the appellee liable to the extent thereof? 

10 Am. Jur., Charities, § 152, p. 701, quotes the rule to 
be: “The fact that a charitable institution carries in- 
demnity insurance indemnifying it from liability to a re- 
-cipient of its bounty does not create liability, in in- 
stances where such charitable organizations are im- 
mune from liability.” 

We have held the fact a party carries liability insur- 
ance has no relevancy to the question of negligence. 
See, Fielding v. Publix Cars, Inc., 130 Neb. 576, 265 N. 
W. 726, 105 A. L. R. 1306; Bergendahl v. Rabeler, 131 
Neb. 538, 268 N. W. 459. 

As stated in Stedem v. Jewish Memorial Hospital 
Assn., 239 Mo. App. 38, 187 S. W. 2d 469: “To sustain 
plaintiff’s contention it would be necessary (1) to rewrite, 
by construction, the contract of insurance so that it would 
become a contract between defendant and the insurer 
for the benefit of a third person, and not an insurance 
contract at all.” 

We think the correct rule is stated in Cristini v. 
Griffin Hospital, 134 Conn. 282, 57 A. 2d 262. It is 
as follows: “If the charitable institution is not liable 
for the negligence alleged, it cannot be made liable be- 
cause it took out insurance which would cover a judg- 
ment recovered against it. The fact is irrelevant to’ 
the question of liability.” See, also, Dille v. St. Luke’s 
Hospital, supra; Meade v. St. Francis Hospital of Charles- 
ton, supra; Schau v. Morgan, supra; De Groot v. Edison 
Institute, supra; Fisher v. Ohio Valley General Hospital 
Assn., supra; Woods v. Overlook Hospital Assn., 6 N. J. 
Super. 47, 69 A. 2d 742; Williams’ Adm’x. v. Church 
Home, 223 Ky. 355, 3 S. W. 2d 753, 62 A. L. R. 721; 
Enman v. Trustees of Boston University, 270 Mass. 299, 
170 N. E. 43; Herndon v. Massey, 217 N. C. 610, 8 S. E. 
2d 914. 

We recognize that in three states a different rule ob- 
tains but that is due to the qualified nature of im-- 
munity as expressed by the holdings in these courts. 
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See, O’Connor v. Boulder Colorado Sanitarium Assn., 
105 Colo. 259, 96 P. 2d 835, 133 A. L. R. 819; Moore v. 
Moyle, 405 Ill. 555, 92 N. E. 2d 81; Anderson v. Arm- 
strong, 180 Tenn. 56, 171 S. W. 2d 401. The rule is an- 
nounced in Anderson v. Armstrong, supra, as follows: 
“The protection afforded a charitable organization is 
not immunity from suit in tort, but is one extended to 
the trust property itself from execution under a judgment 
in tort.” 

It is finally suggested that appellee should be held 
liable because the negligence complained of was the 
result of administrative neglect in furnishing a defec- 
tive operating table. Generally a charity has been held 
immune from liability for negligence chargeable to the 
charity itself as well as from negligence chargeable to 
subordinate employees although in some cases a con- 
trary point of view has been adopted. 

As stated in Jones v. St. Mary’s Roman Catholic 
Church, supra: “Further as to the plaintiffs’ suggestion 
that the immunity rule does not extend to acts or omis- 
sions constituting administrative negligence, we are 
asked thereby to modify the established common law 
rule in this State. There is no merit in this contention. 
There can be no logical distinction between the tort- 
feasors when all act under the charitable corporation. 
The corporation acts, through its servants or agents, 
whether they be directors, trustees or instructors. Cf. 
Fair v. Atlantic City Hospital, 25 N. J. Misc. Rep. 65 (Cir- 
cuit Court 1946); Roosen v. Peter Bent Brigham Hospital, 
235 Mass. 66, 126 N. E. 392 (Mass. Sup. Ct. 1920).” 

And in Jurjevich v. Hotel Dieu, supra, the court said: 
“It is apparent that the doctrine of immunity of char- 
itable institutions for the negligent acts of their servants 
is firmly established in the jurisprudence of this state. 
Plaintiff's counsel, however, contend that the action of 
Sister Agatha was not that of an employee of the insti- 
tution, but of its manager or superintendent. In our 
opinion there is no difference in principle between the 
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action of the superintendent and that of her subordinates, 
so far as the liability of the hospital is concerned.” 

And in Ettlinger v. Trustees of Randolph-Macon Col- 
lege, 31 F. 2d 869, the court stated what we think is the 
logical and reasonable answer to this contention. There- 
in the court said: “Counsel for plaintiff attempt to dis- 
tinguish the case at bar from the many other cases 
against charitable institutions, on the ground that the 
negligence here alleged is not the careless act of a nurse 
or other employee, but the negligence of the managers 
of the corporation themselves in failing to maintain the 
academy building in a safe condition. We do not think, 
however, that this is a valid distinction. If there had 
been negligence in the respects claimed, it would have 
been the negligence of those who were carrying on the 
charitable work in which the corporation was engaged; 
and we see no more reason for diverting the funds of 
the charity on account of their negligence than there 
would be if the negligence had been that of any minor 
employee.” See, also, Roosen v. Peter Bent Brigham 
Hospital, 235 Mass. 66, 126 N. E. 392, 14 A. L. R. 563; 
Gregory v. Salem General Hospital, supra; Schau v. 
Morgan, supra. 

- In view of what we have herein said we have come 
to the conclusion that the trial court was correct in sus- 
taining appellee’s motion for a summary judgment. Its 
action in doing so is therefore affirmed. 

AFFIRMED. 


BERNIECE CHEATHAM, APPELLANT, V. BISHOP CLARKSON 


MEMORIAL HOSPITAL, A CORPORATION, APPELLEE. 
70 N. W. 2d 96 


Filed April 29, 1955. No. 33700. 


Charities. All questions herein raised are fully discussed and 
disposed of in Muller v. Nebraska Methodist Hospital. ante p. 
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279, 70 N. W. 2d 86, and the principles therein announced are 
controlling of the issues herein. 


APPEAL from the district court for Douglas County: 
L. Ross Newkirk, Jupce. Affirmed. 


Viren, Emmert & Hilmes, Eisenstatt, Seminara & 
Lay, and Donald P. Lay, for appellant. 


Kennedy, Holland, De Lacy & Svoboda and William 
P. Mueller, for appellee. 


Joseph O. Burger, Edwin Cassem, Geos. N. Mecham, 
John J. Gross, and Sam C. Zimmerman, amici curiae. 


Heard before Smmmons, C. J., CARTER, MEsSSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


WENKE, J. 

Berniece Cheatham brought this action in the district 
court for Douglas County against Bishop Clarkson 
Memorial Hospital, a corporation. The purpose of the 
action is to recover damages for injuries she claims to 
have suffered while a patient in a hospital owned and 
operated by the defendant. The basis for the action 
is her claim that one of defendant’s agents negligently 
spilled some ether in the bed she was occupying which 
resulted in the injuries complained of. The trial court 
sustained defendant’s motion for a summary judgment 
and, from the overruling of her motion for a new trial, 
plaintiff appealed. 

Appellee is a nonprofit corporation organized under 
the laws of the State of Nebraska for the purpose of en- 
gaging in charitable work. Its principal place of busi- 
ness is in Omaha, Douglas County, Nebraska, where it 
is engaged in operating and maintaining a hospital to 
carry out its charitable purposes. On October 29, 1953, 
appellant entered this hospital as a patient for the pur- 
pose of major surgery. On the same day, while appel- 
lant was undressed and occupying a bed in the hospital, 
one of the defendant’s agents, while preparing her for 
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surgery, spilled ether in the bed she was then occupying. 
The spilled ether was permitted to come in contact with 
her body and caused severe, deep, and serious burns 
on both of her buttocks. These burns caused severe 
pain and resulted in permanent injuries. 

The foregoing facts are admitted by the pleadings or 
are admitted by the motion for a summary judgment 
for the purpose of ruling thereon. 

All issues herein raised have been fully discussed and 
disposed of in Muller v. Nebraska Methodist Hospital, 
ante p. 279, 70 N. W. 2d 86, and decided contrary to 
appellant’s contentions. In view thereof the action of the 
lower court is affirmed. 

AFFIRMED. 


GERTRUDE M. ParKS, APPELLANT, v. HoLy ANGELS CHURCH, 
INC., A CORPORATION, APPELLEE. 
70 N. W. 2d 97 
Filed April 29, 1955 No. 38717. 


Charities. All questions herein raised are fully discussed and 
disposed of in Muller v. Nebraska Methodist Hospital, ante p. 
279, 70 N. W. 2d 86, and the principles therein announced are 
controlling of the issues herein, 


APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


Ben F. Shrier and Hy S. Shrier, for appellant. 


Gross, Welch, Vinardi & Kauffman and Clancy L. 
Hollister, for appellee. 


Joseph O. Burger, Edwin Cassem, George N. Mecham, 
John J. Gross, and Sam C. Zimmerman, amici curiae. 


Heard before Simmons, C. J., CARTER, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLavcH, JJ, 
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WENKE, J. 

Gertrude M. Parks brought this action in the district 
court for Douglas County against Holy Angels Church, 
Incorporated, a corporation. The purpose of the action 
is to recover damages for injuries she claims to have 
suffered while attending Mass in a church owned and 
operated by the defendant at 2716 Fowler Avenue, 
Omaha, Nebraska. The basis for the action is her claim 
that one of defendant’s agents negligently permitted an 
excessive amount of liquid wax to remain on the floor 
of the church which caused her to fall and resulted in 
the injuries herein complained of. Defendant’s motion 
to dismiss was sustained and plaintiff has appealed 
from the order dismissing her action. 

Appellant’s petition, as amended, alleges appellee is 
a nonprofit corporation organized under the laws of the 
State of Nebraska for the purpose of engaging in re- 
ligious activities; that its principal place of business is 
located at 2716 Fowler Avenue in Omaha, Douglas 
County, Nebraska, where it is engaged in operating and 
maintaining a church to carry out its religious purposes; 
that on Sunday, May 13, 1951, appellant, at appellee’s 
invitation, entered this church for the purpose of at- 
tending 6 a.m. Mass; that after entering the church ap- 
pellant turned to her right and, after taking several 
steps, slipped and fell to the floor; that her fall was 
due to the slippery condition of the floor, which slip- 
pery condition resulted from some agent, servant, or 
employee of appellant applying and leaving an excess 
of liquid wax thereon; and that as a result of her fall 
appellant sustained serious, painful, and permanent 
injuries to her right hand and lower back area. 

The foregoing allegations, in view of the nature of 
the order from which this appeal was taken, must be 
accepted as true. 

All issues herein raised, and necessary for a deter- 
mination of the appeal, have been fully discussed and 
disposed of in Muller v. Nebraska Methodist Hospital, 
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ante p. 279, 70 N. W. 2d 86, and decided contrary to 
appellant’s contentions. In view thereof the action of 
the lower court is affirmed. 

AFFIRMED. 


JoHN McNEIL ET AL., APPELLEES, v. CITY OF OMAHA, A 
MUNICIPAL CORPORATION, ET AL., APPELLANTS. 
70 N.'W. 2d 83 
Filed April 29, 1955. No. 33695. 


Municipal Corporations: Fixtures. The installation of conden- 
sation lines as a necessary part of air conditioning units, under 
the circumstances described in the opinion, is not work requir- 
ing a plumbing permit under the cited ordinances of the city 
of Omaha. 


APPEAL from the district court for Douglas County: 
James M. Patton, Jupce. Affirmed in part, and in part 
reversed and remanded with directions. 


Edward F. Fogarty, Herbert M. Fitle, Bernard E. Vin- 
ardi, and Neal H. Hilmes, for appellants. 


Robert E. O’Connor and William F. Ryan, for appel- 
lees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
“YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

In this action plaintiffs sought a declaratory judg- 
ment that, in performing certain work in the installation 
of heating and air conditioning units in a building in 
Omaha, they were not engaged in plumbing within the 
meaning of certain ordinances of the city, or in the al- 
ternative that the ordinances as applied to the installation 
were unconstitutional, and sought also an injunction 
against the enforcing of said ordinances. Issues were 
made and trial was had, resulting in a decree in favor of 
plaintiffs making extended findings of fact, and de- 
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creeing extensively upon the findings. An injunction 
was not granted. Defendants appeal. Plaintiffs cross- 
appeal as to the denial of the injunction. 

We affirm the decree as to the basic issue involved 
and direct on remand that a decree be entered in accord 
with our holding herein. We deny an injunction. 

The facts are not in serious dispute. A combination 
air conditioning and heating system was being installed 
in the Methodist Hospital in Omaha. This system con- 
sisted of two large units installed in the basement. One 
was for heating and one was for cooling water. Pipes 
ran from these large units to individual units placed 
variously about the building, and returned to the base- 
ment unit. The small unit served to heat or to cool air, 
depending on whether the coil in the small unit was open 
to the heating or cooling unit in the basement. 

When used for cooling purposes, moisture from the 
air collects and falls from the cooling unit. A drip pan 
to catch that moisture is a part of the unit. To the drip 
pan of each unit is fitted a pipe which leads from the 
unit downward. This pipe is joined with other like- 
purpose pipes from other units and ultimately ends im- 
mediately over, but not physically attached to, a sewer 
drain in the basement. These pipes running from the 
drip pans to the basement are described as condensation 
lines. 

The contractor took out the requisite permits for the 
installation of the units “where they hook directly to 
city water.” This work was being installed by steam 
fitters. He was then notified that he was required to 
have a plumbing permit also, on the theory that the 
installation of the condensation lines was plumbing 
work. Under either threats of arrest or arrest, he took 
out the required permits. Thereafter steam fitters con- 
tinued the installation. The installation of these con- 
densation lines has been considered at all times to be a 
part of the work of the installation of the heating and 
cooling unit. These condensation lines were installed 
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in a good and workmanlike manner, and passed the 
required inspections. The city did not require plumb- 
ing permits for the installation of the heating and cooling 
unit. The condensation line is an essential part of the 
unit. As stated by one witness, it is a “convenient 
necessity.” Installations of this kind have been re- 
peatedly installed in the city of Omaha with the permits 
originally secured here and without the special plumb- 
ing permits that were required in this instance. 

The city maintaining its position that plumbing per- 
mits were required, plaintiffs brought this action to 
secure an authoritative answer. 

The initial question presented by this litigation is 
whether or not the installation of the condensation 
lines is work which requires a plumbing permit from the 
city. 

The city relies on three of its rules governing plumb- 
ing. Omaha Municipal Code, Ordinance No. 14924, as 
amended by Ordinances Nos. 15176 and 15253. Other 
rules were not furnished the trial court and are not 
here. 

Rule 49 begins, “Waste pipe for refrigerators or other 
receptacles in which provisions are stored * * *.” The 
next reference is to “Waste pipe for refrigerators * * *,” 
and finally “Special plumbing permits must be pro- 
cured for refrigerators, the same as for plumbing 
fixtures.” 

It is obvious that this rule refers to refrigerators in 
which provisions are stored, and obviously also that 
the units here involved are not such refrigerators. 

However, if this. installation comes within the pro- 
visions of Rule 49, then it would seem that Rule 56 
approves it “without express permission from the Plumb- 
ing Inspector.” That rule provides: “No indirect con- 
nection of any plumbing fixtures will be allowed except 
refrigerators as provided in Rule No. 49, without ex- 
press permission from the Plumbing Inspector.” 

Rule 63 provides: “A plumbing fixture is any re- 
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ceptacle, appurtenance, or device or appliance connected 
to either a water supply or drainage system, or both, 
intended to receive, to discharge, or to receive and dis- 
charge water, liquid or water carried waste into an 
approved drainage system.” This definition of a plumb- 
ing fixture is broad enough and indefinite enough to in- 
clude these condensation pipes. It is likewise broad 
enough and indefinite enough to include the heating 
and cooling units, for they also are connected to a water 
supply system and are intended to receive water. It 
does not appear that the city has ever construed, and 
does not now construe, Rule 63 to cover these units of 
which, by undisputed evidence, the condensation lines 
are a necessary part. The practical construction of the 
city, in accord with the construction of the industry, 
must be considered here. 

In City of Pittsburg v. Kane, 141 Pa. Super. 44, 14 
A. 2d 887, complaint was made that the two defendants 
had installed waste pipes to air conditioning units; that 
such ifistallation was plumbing work; and that the de- 
fendants were not plumbers. 

After analyzing the extensive ordinances involved, the 
court held: “The record shows that the air conditioning 
plant installed by these defendants complied with the 
regulations, etc. prescribed for Safe and Refrigerator 
Waste-pipes and for special waste-pipes from air con- 
ditioning units. The waste-pipes were not connected 
directly with any part of the plumbing system or with 
the house or building drainage system. They discharged 
over an open, water supplied, properly trapped drain 
in the cellar. 

“The real point involved was whether these defend- 
ants. who installed the air conditioning unit could con- 
nect it with a pipe which would carry away the con- 
densed moisture that was collected from the humid 
air in the course of its conditioning and conduct it so 
that it would drip or empty over and into an open sink 
or drain which had been properly installed by a plumber. 
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Admittedly they could have made no connection with 
any drainage system, nor did they do so. Their work 
was no more plumbing than the man who takes the 
‘portable pan’ into which water drips from an ice re- 
frigerator and pours it into a sink is engaged in 
plumbing.” 

In accord with the above reasoning and decision, we. 
hold that the installation of the condensation lines as 
a necessary part of the heating and cooling units was 
not the installation of plumbing and did not require 
a plumbing permit. 

The trial court so found and decreed. We affirm that 
part of the declaratory judgment. However, the court 
went further and found and decreed as to several other 
matters which either are not within the issues or are 
not necessary to a decision of the basic issue presented. 

We reverse the judgment as to other holdings and 
findings and direct a decree upon remand, limited to the 
decision herein made. 

Plaintiffs cross-appeal and assign error in that the trial 
court refused an injunction. 

Our decision in Omaha Nat. Bank v. Heintz, 159 Neb. 
520, 67 N. W. 2d 753, is applicable here. We there held: 
“We do not deem it necessary to enter such an order. 
Should such be necessary hereafter the way is open 
under the provisions of section 25-21,156, R. R. S. 1943, 
for the plaintiff to apply for such an order.” 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS, 


JoHN HAMPTON, APPELLEE, v. HENRY C. STRUVE, 
APPELLANT. 
10 N. W. 2d 74 


Filed April 29, 1955. No. 33703. 


1. Evidence. It is permissible to admit in evidence an unsigned 
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written instrument made by a third party at the solicitation, 
direction, and with the assent of the parties to the case, and to 
permit it to be considered by the jury if there is evidence which 
tends to show that the instrument contains terms of an oral 
contract which is an issue in or the subject of the suit. 
Landlord and Tenant. A lease of land is a hiring or renting of 
it for a certain time upon a named consideration. 

A tenant of land rents it and pays for the 
use of it with money or a part of the crop or the equivalent 
thereof. 

Crops. A cropper is a hired hand who farms land and is paid 
for his labor with a share of the crops he produces and har- 
vests. A cropper does not have exclusive possession of the 
land and has no estate in the crop until he is assigned his 
share thereof by the owner of the land. 

Landlord and Tenant: Crops. Whether a particular instrument 
is a lease of land or a cropping agreement is resolved by the 
rules of construction and the distinction between a cropper and 
a tenant. The most important question to be determined in 
arriving at the intention of the parties and the consequential 
relation created is which party was entitled to possession of 
the land. If it was the intention that the landowner part with, 
and the other party have, the exclusive possession of the land 
for the purpose of cultivation, as a general rule the transaction 
will be considered a lease. The use of technical words usually 
found in a lease tends to show an intention to create the rela- 
tion of landlord and tenant. 2 

Whether the relation of parties to a contract 
is that of landlord and tenant or landowner and cropper depends 
upon the intention of the parties as determined from the entire 
contract. 

Contracts: Trial. When an agreement is oral and evidence as 
to the intention of the parties is conflicting the question of the 
intention of the parties is for determination by the jury. 
Witnesses: Appeal and Error. The reception of evidence col- 
lateral to any issue in the case intended to affect the credibility 
of a witness is usually within the discretion of the trial court, 
and the ruling concerning it is not reason for reversal of the 
judgment in the case in the absence of an abuse of discretion. 


AppEAL from the district court for Thayer County: 


STANLEY BartTos, Jupce. Affirmed. 


W. O. Baldwin and Van Pelt, Marti & O’Gara, for 


appellant. 
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George F. Johnson, Jr., for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.LauGH, JJ. 


BOSLAUGH, J. 

This is an action for the recovery of money. Appellee 
alleged two causes of action against appellant. The 
first was for the unpaid balance of an indebtedness 
evidenced by a written memorandum executed by ap- 
pellant. The second was founded on the claim of ap- 
pellee that by an agreement between him and appellant 
the latter was to furnish all machinery, power, and seed 
required for the efficient operation of land owned by 
appellant; that appellee would conduct the farming 
operations and care for the livestock furnished thereon 
by appellant; that appellee would deliver to market for 
appellant two-thirds of the grain raised and a like 
amount of the hay and feed produced on the land; that 
appellee should have one-third of the increase of the 
livestock; that the agreement was in effect and the ob- 
ligations thereof were observed and performed by the 
parties for 4 years prior to 1951; that appellant refused 
and failed to perform any of his obligations as pro- 
vided by the agreement for the year 1951; that appellee 
in order to perform his duties provided by the agree- 
ment was compelled to and he did incur and expend 
the reasonable cost of securing necessary seed, tractor 
fuel, use of machinery, and baling hay during the year 
1951 in the sum of $1,267; that the market value of 
one-third of the corn belonging to appellee produced 
that year on a part of the land which was converted and 
appropriated by appellant was $600; and that the total 
amount due appellee from appellant on the two causes 
of action was $2,544.48. 

Appellant denied the claims of appellee except he 
admitted that there was an agreement made by them 
late in the year 1946 for the conduct of farming opera- 
tions and stock raising on land of appellant; that the 
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parties performed the agreement until late in the year 
1950; that it was then by mutual agreement of the 
parties terminated and the personal property and live- 
stock involved in the operations of the parties were 
sold; that there was an account stated between them 
on about January 15, 1951, and it was agreed that 
appellant was indebteded to appellee in the amount of 
$936.86; and that the account stated was a complete 
settlement of all matters because of the agreement be- 
tween them except that 110 acres of wheat then grow- 
ing on land of appellant, planted by appellee in the fall 
of 1950, should be harvested by appellee at his expense 
and one-third of the proceeds thereof and the sum of 
$247.50 the value of the seed used in planting the wheat 
should be paid to appellant by appellee. Appellant by 
cross-action claimed the right of recovery of $2,044.64 
_ from appellee on account of the following: His failure 
to harvest and his failure to permit appellant to harvest 
in 1951 the 110 acres of wheat mentioned above; the 
damage to machinery of appellant by appellee; the re- 
moval and appropriation by him of an electric motor 
and a water heater from the property of appellant; the 
value of the pasture of cattle by appellee on the land 
of appellant for 6 months of 1951; and the reasonable 
rental value of premises of appellant occupied and used 
by appellee after the agreement of the parties was ter- 
minated. 

The jury awarded appellee a verdict on each of his 
causes of action, a judgment was entered thereon, the 
motion of appellant for a new trial was denied, and this 
appeal is an attempt to defeat the judgment. 

The record establishes that appellant was liable to 
appellee for the indebtedness pleaded by him in his 
first cause of action. 

Appellant argues that the trial court should have 
directed a verdict for him at the close of the case-in- 
chief of appellee as to the second cause of action al- 
leged because the evidence established that the rela- 
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tionship between the parties was that of master and 
servant and not that of landlord and tenant. Specifi- 
cally the essence of this contention is that the oral con- 
tract between the parties was not a lease of land but was 
a cropping agreement. 

The evidence produced by appellee concerning the 
agreement between him and appellant was in substance 
as follows: In the first part of December 1946, appel- . 
lant and appellee, who resided in Mullen, had a con- 
versation about appellant renting his 480-acre farm in 
Nuckolls County to appellee. He consented to accom- 
pany appellant to inspect the land the following Sun- 
day. They did this according to the arrangement. Later 
about December 15, 1946, appellant and appellee met 
‘in Deshler and went to the bank to draw up a lease. 
Appellee was there introduced to a man by the name 
of Ude in his office in the bank by appellant and he 
told Ude that “* * * he wanted him to draw up a 
lease with him and me.” Appellant told Ude what to 
place in the lease, appellee was present and heard what 
was said, and Ude prepared it. The persons present 
while the lease was drawn up were appellant, appellee, 
and Ude. After the lease was completed by Ude the 
appellant told appellee that he could take it to his home 
and he and his wife could examine it to determine if 
it was satisfactory to them. This was done and appellee 
and his wife found the lease satisfactory except the 
date of the termination of the term was stated as 
December 15, 1947, and they desired that it should be 
March 1, 1948. Appellee saw and talked to appellant 
about that a few days later and appellant said it was 
agreeable to him to change the termination of the term 
of the lease to March 1, 1948, and that appellee might 
move on the land as soon as he desired and take care 
of the cattle that were there. Appellee occupied the 
land commencing with the last Sunday before Christmas 
in 1946. He was asked if anyone else had control of the 
land and his answer was in the negative. He occupied 
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and used the land until 1952. He entered into posses- 
sion of the land because of and relying upon the oral 
agreement between him and appellant as stated in 
and represented by the lease prepared by Ude, and as 
modified by the agreement concerning the change when 
the term should end. He performed the obligations im- 
posed on him by the agreement for each of the years 
1947 to 1951, inclusive. After the wheat was harvested 
from 80 acres of land in Nuckolls County owned by 
appellant which was not included in the original agree- 
ment of the parties made about December 15, 1946, ap- 
pellant asked appellee if he would take it and farm 
it like the other land. Appellee consented to do so 
and did farm and handle it the same as the other land 
until 1952. The lease dated December 15, 1946, pre- 
pared by Ude, was offered and received in evidence. It 
was not signed by either of the parties because at the 
time appellee reported to appellant that it was satis- 
factory except the end of the term should be March 1, 
1948, and appellant consented to this change therein, ap- 
pellant said he was pressed for time concerning other 
matters and was leaving town that day and for this 
reason the lease was not signed. There was no agree- 
ment that appellant could control what crops should 
be planted or the manner of performing the operations 
on the land. 

The form of lease prepared by Ude bearing date of De- 
cember 15, 1946, at the request and in the presence of 
the parties and upon the advice of appellant given to 
Ude as to what it should contain was under the circum- 
stances of this case properly received in evidence. A 
writing relating to the terms of a parol agreement made 
at the time by a third person under circumstances show- 
ing assent thereto by the parties or otherwise made 
under circumstances as to indicate mutual assent al- 
though not in itself a written contract may be compe- 
tent as substantive evidence tending to establish, in con- 
nection with other evidence, the terms of the agreement. 
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In Hines v. Roberts Bros., 117 Kan. 589, 232 P. 1050, 
it is said: “It is not error to submit in evidence an un- 
signed written instrument, nor to permit that instru- 
ment to be taken to the jury room, where there is evi- 
dence which tends to show that the instrument con- 
tains the terms of an oral contract which is the subject 
of the action.” See, also, Nickolls v. Barnes, 39 Neb. 
103, 57 N. W. 990; Carstens v. McDonald, 38 Neb. 858, 
57 N. W. 757; Lomazzo v. King, 137 Conn. 434, 78 A. 2d 
538; Squires v. Kilgore, 92 Fla. 1001, 111 So. 113; Smul- 
cer v. Rogers (Tex. Civ. App.), 236 S. W. 2d 172; Hay- 
ward v. Morrison, 194 Or. 335, 241 P. 2d 888; Lanier v. 
Council, 179 Ga. 568, 176 S. E. 614; 32 C. J. S., Evidence, 
§ 697, p. 591. 

A lease of real estate is a hiring or renting of it for 
a certain time for a named consideration. A tenant 
rents the land and pays for it either in money or a part 
of the crops or the equivalent. A cropper is a hired 
hand who farms the land and is paid for his labor with 
a share of the crops he works to produce and harvest. 
The crop belongs to the owner of the land and he pays 
for the labor of producing it with a part of the crop. 
A cropper does not have the right of exclusive posses- 
sion of the land and has no estate in the crop until he 
is assigned his share thereof by the owner of the land. 
Hansen v. Hansen, 88 Neb. 517, 129 N. W. 982; Leffel- 
man v. Matschullat, 129 Neb. 884, 263 N. W. 383; Wat- 
tles v. South Omaha Ice & Coal Co., 50 Neb. 251, 69 
N. W. 785, 61 Am. S. R. 554, 36 L. R. A. 424. 

There is much confusion and not a little conflict in 
the decided cases as to the precise relation of the par- 
ties created by a contract of the character of the one 
involved in this case. It is settled however that a con- 
tract to cultivate land on shares may be a lease even 
though the parties are owners in common of the crop. 
It has been frequently decided that if the party who 
does the work and produces the crop has exclusive pos- 
session of the land this is conclusive of the relation of 
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landlord and tenant. Provisions for a fixed term, to © 
give up possession at the end of the term, against under- 
letting or subletting, to keep improvements on the prem- 
ises in repair, and the like are important indications 
of an intention to create the status of landlord and ten- 
ant. The question of whether the relation is that of land- 
lord and tenant or owner and cropper is primarily for 
the consideration and determination of the jury if the 
evidence is inconclusive. The solution depends upon 
determination of the true intention of the parties. 

The instrument prepared by Ude for and at the direc- 
tion of the parties to this case prominently characterizes 
itself as a farm lease. It recites that appellant has 
leased the described property to appellee for a definite 
term and that he will pay to appellant rent as specified; 
that the rental share of all crops, hay, and feed will be 
delivered by appellee to market (not on the premises) 
for appellant; that appellee will protect all improvements 
on the premises during the term; that he will promptly 
at the expiration of the term granted yield up possession 
of the premises to appellant in as good repair as they 
were or may be put at any time during the term; that 
appellee will keep the premises free from weeds and will 
keep the well, pump, and windmill in good repair; that 
he will not sublet or re-lease any part of the premises; 
and that appellant may go upon the premises for spe- 

cifically limited purposes during the term. 

' In 15 Am. Jur., Crops, § 49, p. 239, the author says: 
“Whether a particular instrument is a lease of land or 
a cropping agreement is resolved by the rules of con- 
struction and the distinction between a cropper and a 
tenant. The most important question to be answered 
in arriving at the intention of the parties and the con- 
sequential relation created is which party was entitled 
to possession of the land. If it was the intention that 
the landowner part with, and the other party have, the 
exclusive possession of the land for the purpose of culti- 
vation, as a general rule the transaction will be con- 
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sidered a lease and the relation between the parties 
that of landlord and tenant. * * * The use of technical 
words usually found in leases tends to show an inten- 
tion to create the relation of landlord and tenant * * *.” 

In Harrelson v. Miller & Lux Inc., 182 Cal. 408, 188 
P. 800, it is said: “In reaching this conclusion we have 
not attached controlling importance to the fact that 
the instrument so characterizes itself (as a lease). But, 
considered with the general tenor of the instrument, the 
fact that the parties called it a lease is some evidence 
that they intended it to operate as such. While retention 
of possession by the owner is one indication of a cropping 
agreement, the so-called lease repeatedly treated pos- 
session as transferred to Crow, right of re-entry being 
reserved to the owner for certain limited purposes only. 
* * * Tf the arrangement was intended to make Crow a 
mere cropper, there would have been no necessity for the 
reservation by the plaintiff of such rights, for under a 
mere cropping agreement plaintiff would have had the 
right at any time to enter and occupy the land subject 
only to the rights of Crow with respect to the crops. It 
further appears that Crow was required to keep the 
premises in repair at his own expense. Moreover, a 
definite term of three years was created. * * * These pro- 
visions of the agreement, taken together with the descrip- 
tion of the instrument as a lease by the parties them- 
selves, indicate, we think, an intention to execute a 
lease.” 

In Davis v. Burton, 126 Mont. 137, 246 P. 2d 236, the 
court said: “The agreement also provided that parties 
of the second part ‘will deliver up to first parties pos- 
session of said leased premises at the expiration of this 
lease.’ This clearly contemplated that defendants should 
have possession during the term of the agreement. It isa 
circumstance indicating the intention to create the re- 
lation of landlord and tenant. * * * Like other con- 
tracts, whether the relation of the parties is that of land- 
lord and tenant or landowner and cropper turns upon the 
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intention of the parties as gathered from the entire con- 
tract; the language in which it is cast and the circum- 
stances surrounding its execution. * * * Here the parties 
to the contract treated it as a lease and not a cropping 
contract by repeatedly using the word ‘lease’ in the 
agreement.” 

See, also, Larson v. Archer-Daniels-Midland Co., Inc., 
226 Minn. 315, 32 N. W. 2d 649; Cry v. J. W. Bass Hard- 
ware (Tex. Civ. App.), 273 S. W. 347; Bank of Pendle- 
ton v. Martin, 118 S. C. 74, 110 S. E. 76; Graniteville 
Mfg. Co. v. Renew, 113 S. C. 171, 102 S. E. 18; Presby v. 
Benjamin, 169 N. Y. 377, 62 N. E. 430, 57 L. R. A. 317; 
State ex rel. Gillilian v. Municipal Court, 123 Minn. 
377, 143 N. W. 978; 52 C. J. S., Landlord and Tenant, 
§ 797, p. 719. 

The agreement involved in this case was oral. The 
evidence as to the intention of the parties was inconclu- 
sive. The determination of what agreement the parties 
entered into was properly submitted to the jury by the 
trial court. In 52 C. J. S., Landlord and Tenant, § 797, 
p. 721, it is said: “When the agreement is oral and 
the evidence as to the intention of the parties is con- 
flicting, the question of intention is for the jury * * *.” 
See, also, Bank of Pendleton v. Martin, supra. 

The manner of the submission of this issue to the 
jury is not challenged. The verdict has the support 
of the most favorable consideration of the evidence and 
the reasonable inferences deduced therefrom, and the 
verdict may not be disturbed on this appeal unless it 
is clearly wrong. Grant v. Williams, 158 Neb. 107, 62 
N. W. 2d 532. The record will not permit such a con- 
clusion in this case. 

The proof made by appellee was appropriate if ac- 
cepted, as it was, by the jury to sustain the recovery 
awarded appellee by the verdict. Appellant does not 
contest the sufficiency of the evidence to justify the 
amount of the verdict. 

Counsel for appellant inquired of appellee during his 
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cross-examination as follows: “Did you claim, Mr. 
Hampton, early in March 1951 that you had rights as 
a tenant on the premises involved in this lawsuit by 
reason of an oral agreement between you and Mr. 
Struve in October 1950?” The court sustained an ob- 
jection of counsel for appellee to the question. Appel- 
lant claims this was prejudicial error. The purpose of 
the inquiry is indicated by a statement of appellant that 
“Had it been established, by his (appellee’s) own testi- 
mony, that he had, at another time, claimed the rights 
now asserted as arising from an entirely different agree- 
ment, his veracity would have been subject to serious 
question.” This inquiry was intended as impeachment. 
‘It was collateral to any issue in the case. Griffith v. 
State, 157 Neb. 448, 59 N. W. 2d 701. The reception of 
an answer to the question or a rejection of it was within 
the discretion of the court. There was no error in the 
ruling unless the court abused its discretion. The record 
does not show a basis for a claim of abuse of discre- 
tion. The reception of evidence collateral to any issue 
in the case intended to affect the credibility of a witness 
is usually within the discretion of the trial court and 
the ruling concerning it is not reason for reversal of 
the judgment in the case in the absence of an abuse of 
discretion. Young v. Kinney, 85 Neb. 131, 122 N. W. 
679; Peterson v. Andrews, 88 Neb. 136, 129 N. W. 191; 
Barry v. Anderson, 89 Neb. 332, 131 N. W. 591; Falstaff 
Brewing Corp. v. Thompson, 101 F. 2d 301. The assign- 
ment of error in this respect may not be sustained. 

The judgment of the district court should be and it is 
affirmed. 

AFFIRMED. 
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Harry RicuHarp DIxoN, APPELLANT, v. HERBERT H. Hann, 


WARDEN OF NEBRASKA STATE PENITENTIARY, APPELLEE. 
70 N. W. 2d 80 


Filed April 29, 1955. No. 33719. 


1. Criminal Law. A judgment in a criminal action, ordinarily, can 
be satisfied only by carrying into effect the sentence imposed by 
the trial court. 

2. Habeas Corpus. It is the duty of the court on presentation of a 
petition for a writ of habeas corpus to examine it and if it 
fails to state a cause of action to enter an order denying a writ. 


AppEAL from the district court for Lancaster County: 
Joun L. Potk, Jupcr. Affirmed. 


Harry Richard Dixon, pro se. 


Clarence S. Beck, Attorney General, and Ralph D. 
Nelson, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucuH, JJ. 


Stmmions, C. J. 

Petitioner sought a writ of habeas corpus. The trial 
court refused the writ. Petitioner appeals. We affirm 
the judgment of the trial court. 

Petitioner is an inmate of the Nebraska State Peniten- 
tiary. Respondent is the warden. 

Petitioner alleged that he was committed to the pen- 
itentiary for a term of 10 years from Douglas County. 
The beginning of the term does not appear. He alleged 
that on March 4, 1954, he was removed from the pen- 
itentiary in custody of a United States marshal, and 
taken under protest without the state; and that on March 
5, 1954, he was returned to the state and to the peniten- 
tiary, and again detained under the commitment from 
Douglas County. 

Petitioner’s theory is that because of this action, re- 
spondent has no further authority or jurisdiction to 
hold him under the commitment by which theretofore 
he was held. 
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There is no allegation as to how, in what manner, or 
by what authority the United States marshal received 
custody of the petitioner. There is no allegation as to 
‘where or for what purpose the petitioner was removed 
from Nebraska, or why he was returned. The sole fact 
of removal and return is alleged. 

It is alleged that his removal was allowed by re- 
spondent by authority of the State of Nebraska. This is 
followed by an allegation that the respondent had no 
authority to allow petitioner's removal without proper 
warrant of removal. These allegations are conclusions 
of law and not of ultimate facts. The presumption is 
that the marshal received custody of the petitioner in 
a lawful manner, that he did not take him from the 
respondent by force, and that he did not in any way 
violate the rights of this state. See Vanover v. Cox, 
136 F. 2d 442. 

We have searched the authorities and find no case 
where an order of commitment was held to be satisfied 
by the removal of a prisoner from the state under the 
circumstances alleged here. 

In Banks v. O’Grady, 113 F. 2d 926, a prisoner sought 
release by habeas corpus from the Nebraska peniten- 
tiary under the following factual situation: On Novem- 
ber 26, 1918, the petitioner was sentenced in Sarpy 
County to serve an indeterminate sentence of from 1 
to 20 years. He served until September 22, 1923, when, 
following a parole agreement, he was released to the 
authorities of the State of Missouri. One of the condi- 
tions of his parole was that he “obey the law.” He was 
released by the Missouri authorities on November 15, 
1923. The purpose of the removal of Banks to Missouri 
is not disclosed in the opinion. Banks returned to Ne- 
braska in December 1923. In February 1934, he was 
sentenced in Keith County to the penitentiary for a 
period of 2 years. He was discharged from that sen- 
tence October 7, 1935, and thereafter was held under 
the 1918 commitment from Sarpy County. He sought 
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release upon three grounds, one being that by releasing © 
him to the State of Missouri in 1923, Nebraska had lost 
jurisdiction of his person. The court held that: “The 
power and right to punish the violater of its laws is not 
lost by a state because it consents to waive the inflic- 
tion of punishment pending punishment by another state 
of the same criminal for the violation of its laws, or be- 
cause it defers punishment for one offense until it has 
punished for a subsequent offense.” See, also, Rawls 
v. United States, 166 F. 2d 532. 

We have held: “A judgment in a criminal action, 
ordinarily, can be satisfied only by carrying into effect 
the sentence imposed by the trial court, * * *.” Volker 
v. McDonald, 120 Neb. 508, 233 N. W. 890, 72 A. L. R. 
1267. 

The rules as to habeas corpus are: “A petition for 
a writ of habeas corpus must state the facts which it 
is contended constitute the illegal restraint. 

“A petition which states as a conclusion that a peti- 
tioner is illegally restrained of his liberty is not suffi- 
cient as a basis for the issuance of a writ of habeas 
corpus. 

“It is the duty of the court on presentation of a 
petition for a writ of habeas corpus to examine it and 
if it fails to state a cause of action to enter an order 
denying a writ.’ Stapleman v. Hann, 155 Neb. 410, 51 
N. W. 2d 891. See, also, Howell v. Hann, 155 Neb. 698, 
03 N. W. 2d 81; Culpen v. Hann, 158 Neb. 390, 63 N. 
W. 2d 157. The petitioner relies on the Culpen case. 
There the petition presented a disputed question of fact 
as to whether the sentences of petitioner ran consecu- 
tively or concurrently. We held that: ‘Where two sen- 
tences are imposed in the same court at the same time 
for two offenses, the sentences will run concurrently 
if the trial judge does not otherwise order.” 

There the petition presented an issue of fact, which 
if resolved in petitioner’s favor, would entitle him to 
the writ. Here petitioner presents no issue of fact 
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which if resolved in his favor would entitle him to the 
writ. 
The trial court properly denied the issuance of a writ 
of habeas corpus. 
AFFIRMED, 


McGraw ELECTRIC COMPANY, A CORPORATION, APPELLANT, 
v. Lewis & SmiITH Druc Co., INC., A CORPORATION, 


APPELLEE. 
— N. W. 2d — 


Filed May 6, 1955. No. 33593. 
SUPPLEMENTAL OPINION 


APppEAL from the district court for Douglas County: 
JACKSON B. CuasE and JaMEs M. Patron, Jupces. Opin- 
ion modified. Motion for rehearing overruled. 


Shotwell, Vance & Marchetti, Lynn A. Williams, and 
John H. Holm, for appellant. 


Swarr, May, Royce, Smith & Story, for appellee. 


Herman T. VanMell, Jack W. Marer, and Samuel V. 
Cooper, amicus curiae. 


Heard before Smmmons, C. J., CarTerR, MrssmMorE 
YEAGER, CHAPPELL, WENKE, and BosLaucuH, JJ. 


a 


YEAGER, J. 

In order to clarify and correct the opinion adopted in 
this case the following is substituted for the first full 
paragraph as it appears at 159 Neb. 717, 68 N. W. 2d 616: 

“An effect of this legislation is to permit one producer 
and one retailer to do on behalf of a class of retailers 
that which legally the class is forbidden to do as a class.” 

The following, for the same purpose, is substituted 
for the third full paragraph as it appears at 159 Neb. 717, 
68 N. W. 2d 616: 

“It permits the impairment and destruction of the 
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right of any retailer, who has purchased any commodities 
for resale either before or after having received notice 
that an agreement fixing the minimum price for the 
resale thereof has been entered into by some other re- 
tailer, from freely selling such commodities to his 
customers.” 
In all other respects the opinion shall remain as orig- 
inally adopted. 
OPINION MODIFIED. Motion 
FOR REHEARING OVERRULED. 


Orrutt Housing COMPANY, A CORPORATION, APPELLEE, V. 
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1. Taxation: Injunction. The levy, assessment, and collection of 
taxes which are demonstrably void for want of jurisdiction or 
authority to impose the same may be enjoined. 

2. States: Judgments. Generally, the state’s immunity from suit 
in its own courts without its consent is unaffected by declaratory 
judgment statutes, but such an action may be maintained under 
statutes which permit actions against the state. 

3. Taxation. By the enactment of Title 12, U. S. C. A., section 
1748d, and other statutes in pari materia therewith, the Con- 
gress of the United States has re-ceded to the state the power 
and authority to tax a lessee’s interest in a housing project 
located on real property owned by the government of the United 
states which has been leased by it to private industry for the 
construction, maintenance, operation, and rental of military 
housing units by the lessee for its own use and profit. 

4, Public Lands. The meaning of the words “public lands” varies 
in different statutes enacted for different purposes, and they 
should be given such meaning in each as comports with the 
intention of the Legislature in their use. 

5. Public Lands: Taxation. The term “leased public lands” as used 
in section 77-1209, R. R. S. 1943, for purposes of taxation, 
means “lands belonging to the public, which have been leased 
as authorized by law.” 

6. Taxation. Also, the words “owner of such improvements” as 
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used in section 77-1209, R. R. S. 1948, for purposes of taxation, 
include “any lessee who has the dominion or control thereover 
for his own use and profit during the useful life thereof.” 


AppEAL from the district court for Sarpy County: 
Joun M. Dierks, JupcE. Reversed and remanded with 
directions. 


Orville Entenman, for appellants. 
.Charles S. Reed and Franklyn K. Norris, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


CHAPPELL, J. 

Plaintiff, Offutt Housing Company, a_ corporation, 
brought this action against defendants, County of Sarpy 
and Robert M. Eby, its county treasurer, seeking a de- 
claratory judgment determining that a 1952 tax levy 
and assessment made by the county upon plaintiff’s per- 
sonal property located within the Offutt Air Force Base 
was void; to enjoin collection thereof; and to perma- 
nently enjoin any levy and assessment of taxes thereon. 
After trial upon the merits, a judgment was rendered 
which found and adjudged the issues generally in favor 
. of plaintiff and against defendants, and awarded the re- 
lief sought by plaintiff. Defendants’ motion for new 
trial was overruled and they appealed. Numerous errors 
were assigned, the effect of which was to assert that the 
judgment was not sustained by the evidence but was 
contrary thereto and contrary to law. We sustain the 
assignments. 

At the outset we are met with defendants’ conten- 
tion that by reason of section 77-1727, R. R. S. 1943, 
plaintiff could not maintain injunction. In Hemple v. 
City of Hastings, 79 Neb. 723, 113 N. W. 187, it is said, 
after referring to cited cases and such section: “It was 
settled that, where a tax is void, i.e., where there is no 
tax which the plaintiff is in equity bound to pay, he may 
invoke the aid of a court of equity to protect his rights 


322 NEBRASKA REPORTS [Vou. 160 
Offutt Housing Co. v. County of Sarpy 


by injunction, notwithstanding such provision. Earl v. 
Duras, 13 Neb. 234; Burlington & M. R. R. Co. v. Cass 
County, 16 Neb. 136; Touzalin v. City of Omaha, 25 Neb. 
817; Bellevue Improvement Co. v. Village of Bellevue, 
39 Neb. 876.” Other comparable Nebraska cases too 
numerous to cite here are cited and comprehensively 
discussed in Mid-Continent Airlines v. Nebraska State 
Board of Equalization & Assessment, 105 F. Supp. 188. 
As indicated therein, this court has uniformly upheld 
the right to enjoin taxes which are demonstrably void 
for want of jurisdiction or authority to impose the same, 
as distinguished from those which are not void but 
simply irregular or erroneous. We conclude that the 
remedy of injunction is available, provided the evidence 
and applicable law warrants its employment. 

Relying solely upon section 25-21,159, R. R. S. 1943, 
defendants also argued that the state was a necessary 
party defendant, thus there was a defect of parties. We 
conclude that the contention has no merit. No claim is 
made in this case that any statute is unconstitutional, 
requiring opportunity for the Attorney General to be 
heard. As stated in Northwestern Mutual Life Ins. Co. 
v. Nordhues, 129 Neb. 379, 261 N. W. 687: “Section 22, 
art. V of the Constitution, provides: “The state may sue 
and be sued, and the legislature shall provide by law in 
what manner and in what courts suits shall be brought.’ 
Under this provision no suit can ordinarily be main- 
tained unless authorized by legislative provision. The 
state cannot be sued in its own courts without its con- 
sent. State v. Mortensen, 69 Neb. 376; McShane v. 
Murray, 106 Neb. 512; McNeel v. State, 120 Neb. 674; 
Eidenmiller v. State, 120 Neb. 430.” 

Section 24-319, R. R. S. 1943, waived that preroga- 
tive in some respects, but this action does not come within 
its purview. It has been held that: “Generally, an 
action for a declaratory judgment cannot be maintained 
against the state without its consent, the state’s immunity 
from suit being held unaffected by declaratory judgment 
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statutes; but such an action may be maintained under 
statutes permitting various actions against the state.” 
81 C. J. S., States, § 214, p. 1304, and authorities cited. 
It has also been held that: “Ordinarily, general rules 
as to proper and necessary parties in civil actions apply 
in taxpayers’ suits.” 20C. J. S., Counties, § 291, p. 1244. 

On the other hand, as provided in section 23-101, R. R. 
S. 1943: “Each county, established in this state * * * 
shall be a body politic and corporate * * * and by that 
name may sue and be sued, plead and shall be impleaded, 
defend and be defended against, in any court having 
jurisdiction of the subject matter, either in law or equity, 
or other place where justice shall be administered.” 
No exception thereto is operative herein. This court 
has uniformly entertained jurisdiction in cases brought 
to enjoin the collection of void taxes wherein only the 
county in which the property is located and the county 
treasurer thereof have been made parties defendant. 
Rothwell v. Knox County, 62 Neb. 50, 86 N. W. 903; Y. 
M. C. A. of Omaha v. Douglas County, 60 Neb. 642, 83 
N. W. 924, 52 L. R. A. 123. See, also, 28 Am. Jur., In- 
junctions, § 275, p. 450. 

In 1949 Congress enacted Chapter 403, Public Law 
211, generally referred to as the Wherry Housing Act. 
As amended, it now appears as Title 12, U. S. C. A., sec- 
tions 1748 to 1748i. The primary purpose of the legisla- 
tion was to procure the construction, operation, and 
maintenance by private industry of adequate housing 
facilities for rental to civilian and military personnel of 
the army, navy, and air force. The main impetus for 
such construction was supplied by provisions of the act 
which authorize the Federal Housing Commissioner, 
after appropriate certification of necessity as a perma- 
nent part of a military establishment with no intention to 
substantially curtail activities thereat, to insure a first 
mortgage on real estate in fee simple or on a leasehold 
for an amount generally not to exceed five million dol- 
lars, and not to exceed 90 percent of the replacement 
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cost of the property or project when completed. 

Section 1748d, insofar as important here, provides that: 
“Whenever the Secretary of the * * * Air Force deter- 
mines that it is desirable to lease real property within 
the meaning of sections 626s-3 to 626s-6 of Title 5, * * * 
to effectuate the purposes of this subchapter, the Sec- 
retary concerned is authorized to lease such property 
under the authority of sections 626s-3 to 626s-6 of Title 
5, * * * upon such terms and conditions as in his opinion 
will best serve the national interest without regard to 
the limitations imposed by said sections in respect to the 
term or duration of the lease, and the power vested in 
the Secretary of the Department concerned to revoke 
any lease made pursuant to said sections in the event 
of a national emergency declared by the President shall 
not apply. Whenever the Secretary of the * * * Air Force 
determines it to be in the interest of national defense, 
he is authorized to sell, transfer, and convey at fair value 
(as determined by him), for use under this subchapter, 
all or any right, title, and interest in any real property 
under his jurisdiction, notwithstanding any limitations 
or requirements of law with respect to the use or disposi- 
tion of such property. The authority conferred by this 
section shall be in addition to and not in derogation of . 
any other power or authority of the Secretary of the 
* * * Air Force.” (Italics supplied.) 

In that connection, section 1748f, also provides: “Noth- 
ing in this subchapter shall be construed to exempt any 
real property acquired and held by the Commissioner 
under this title from taxation by any State or political 
subdivision thereof, to the same extent, according to its 
value, as other real property is taxed.” Such section 
is not controlling under the factual situation presented 
in the case at bar, but it does have application, to be 
considered as a circumstance in connection with others, 
indicating the intent of Congress that such housing 
projects should in any event bear their just proportion of 
state and local taxation. 


Vou. 160] JANUARY TERM, 1955 325 
Offutt Housing Co. v. County of Sarpy 


Further, however, section 626s-6 of Title 5, specifically 
referred to and incorporated in Title 12, section 1748d, 
provides: “The lessee’s interest, made or created pur- 
suant to the provisions of sections 626s-3 to 626s-6 of 
this title, shall be made subject to State or local taxation. 
Any lease of property authorized under the provisions 
of said sections shall contain a provision that if and to the 
extent that such property is made taxable by State and 
local governments by Act of Congress, in such event the 
terms of such lease shall be renegotiated.” The first 
sentence of such section specifically makes lessee’s in- 
terest subject to state and local taxation. However, 
the latter sentence has application only in the event that 
Congress should subsequently consent to taxation of the 
interest of the government in addition to the interest of 
the lessee. In that connection, as stated in Meade Heights 
v. Tax Commission of Maryland, 202 Md. 20, 95 A. 2d 
280: “As we read this provision, it called for renegotia- 
tion only in the event that Congress should consent to 
taxation of the government’s interest in addition to that 
of the lessee, which is recognized as fully taxable as of 
the date of execution.” As hereinafter observed, sec- 
tion 8 of plaintiff’s lease involved herein so recognized 
that construction. 

Only plaintiff lessee’s interest in the housing project, 
together with the fixtures thereof and its personal prop- 
erty used therein, is involved in this case. In other 
words, contrary to plaintiff’s contention, this is not a case 
where the county has attempted to tax government 
property, but rather has taxed plaintiff’s private prop- 
erty located on an air force base wherein, as heretofore 
and hereinafter observed, the right to do so was specifi- 
cally re-ceded by the Congress of the United States. 

The facts are not in dispute. Plaintiff is a perpetual 
private Nebraska corporation, organized December 22, 
1950, by one Carl C. Wilson and two other persons liv- 
ing in Omaha. Its authorized capital stock was $800,000, 
consisting of 80,000 shares, having a par value of $10 per 
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share. Ten such shares were designated as ‘Preferred 
Stock.” The rest was “Common Stock.” Its principal 
place of business was designated as in Omaha. The 
general nature of its business was to provide housing 
for rent or sale, to acquire any real estate or interest 
or right therein, or appurtenances thereto, and any and 
all personal property in connection therewith; to im- 
prove, operate, and sell, convey, assign, mortgage, or 
lease any real estate and personal property; to borrow 
money and issue evidence of indebtedness in further- 
ance of any and all the objects of its business, and 
to secure same by mortgage, deed of trust, pledge, or 
other lien; and “To apply for and obtain or cause to 
be obtained from the Federal Housing Commissioner 
a contract or contracts of mortgage insurance pursuant to 
the provisions of the National Housing Act as amended, 
covering bonds, notes and other evidences of indebted- 
ness issued by this corporation and any indenture of 
mortgage or deed of trust securing the same. So long 
as any property of this corporation is encumbered by 
a mortgage or deed of trust insured by the Federal 
Housing Commissioner it shall engage in no business 
other than the construction and operation of a Rental 
Housing Project or projects.” 

Carl C. Wilson is president of plaintiff corporation. 
He is also president of another private corporation, called 
“Carl C. Wilson, Inc.” The latter corporation was se- 
lected as the building or construction contractor. It con- 
structed the 611 modern housing units here involved for 
plaintiff corporation, and was compensated therefor by it. 
The Federal Housing Administration’s amended Project 
Analysis, dated January 24, 1951, estimated that com- 
pensation required to be paid the building corporation 
for such construction would be $285,750. It estimated 
that plaintiff’s net annual income from rentals, with 
97 percent occupancy, after payment of maintenance, 
operating expenses, and taxes, would be $326,798. It 
estimated that the maximum insurable mortgage on 
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plaintiff’s interest in the project should be $4,949,100. 
In conformity with the Wherry Housing Act, the Sec- 
retary of the Air Force certified that the average month- 
ly rental charged and collected by plaintiff should be 
and was $71.04 per unit, which at 100 percent occupancy 
would gross $520,865.28 per year. 

On January 18, 1951, the Secretary of the Air Force 
and plaintiff corporation entered into a lease whereby 
plaintiff was leased some 63 acres of described land on 
Offutt Air Force Base for a period of 75 years at $100 
a year, ‘“‘to be used for the purpose of erecting, main- 
taining and operating a housing project, consisting of ap- 
proximately 611 units, substantially in accordance with 
the outline plans and specifications submitted to the 
Department of the Air Force and in accordance with 
the detailed plans and specifications to be approved by 
the Federal Housing Commissioner * * *.” Forty-eight 
acres of such described land had been previously deeded 
to the United States by the Omaha Chamber of Com- 
- merce and the Air Force had appropriately taken ex- 
clusive jurisdiction thereof. 

The lease required: “That an application for mort- 
' gage insurance under Title VIII of the National Housing 
Act, as amended, for the said housing project, including 
Exhibits required therein, shall be submitted to. the 
Federal Housing Administration within forty-five (45) 
days from the effective date of this lease. * * * That 
the Lessee shall lease all units of the housing project to 
such military and civilian personnel of the Army, Navy, 
Marine Corps or Air Force (including Government Con- 
tractors’ employees) assigned to duty at the military | 
installation or in the area where such property is located, 
as are designated by the Commanding Officer, OFFUTT 
AIR FORCE BASE, OMAHA, NEBRASKA; provided, 
however, that” under certain circumstances and con- 
ditions, the lessee might lease such unit or units to per- 
sons other than such military or civilian personnel if 
their leases were limited to a term of 1 year with pro- 
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vision for an automatic renewal thereafter from month 
to month, 

Section 8 of the lease specifically provides: ‘That the 
Lessee shall pay to the proper authority, when and as 
the same become due and payable, all taxes, assessments, 
and similar charges which, at any time during the term 
of this lease, may be taxed, assessed or imposed upon 
the Government or upon the Lessee with respect to or 
upon the leased premises. In the event any taxes, assess- 
ments, or similar charges are imposed with the consent 
of the Congress of the United States wpon, the property 
owned by the Government and included in this lease (as 
opposed to the leasehold interest of the Lessee therein), 
this lease shall be renegotiated so as to accomplish an 
equitable reduction in the rental provided above, which 
shall not be greater than the difference between the 
Amount of such taxes, assessments, or similar charges 
and the amount of any taxes, assessments or similar 
charges which were imposed upon such Lessee with re- 
spect to his leasehold interest in the leased premises prior 
to the granting of such consent by the Congress of the 
United States; * * *.” (Italics supplied.) 

Plaintiff was required to comply with all applicable 
laws; to keep the buildings and improvements in good 
order, condition, and repair, and save the government 
harmless from failure in that respect; to keep them in- 
sured against fire in an amount determinable by the 
government but at its own expense, with loss payable to 
lessee and any security holder jointly as their interest 
- may appear; and in the event of any partial loss or dam- 
age to the improvements, lessee was required within a 
reasonable time to restore them to their former condi- 
tion. Plaintiff also had the right to permit utility com- 
panies to extend water, sewer, gas, telephone, and elec- 
tric power lines on the premises for the exclusive pur- 
pose of furnishing utilities to the housing project. 

Thereafter, on February 1, 1951, plaintiff, as mortgagor, 
mortgaged its “described leasehold situated in the 
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of , County of Sarpy, and State of Nebraska, to 
wit: all right, title, interest and privileges of the mort- 
gagor in and to that certain ground Lease between the 
SECRETARY OF THE AIR FORCE representing the 
UNITED STATES OF AMERICA, and Mortgagor, dated 
January 18, 1951 * * * Together with the privileges and 
appurtenances to the same belonging, and all of the rents, 
issues, and profits which may arise or be had therefrom; 
and * * * all buildings and improvements of every kind 
and description now or hereafter erected, or placed 
thereon,” including all fixtures of every described kind 
“together with all building materials and equipment 
now or hereafter delivered to said premises and intended 
to be installed therein” and “All articles of personal 
property owned by the Mortgagor and now or hereafter 
attached to or used in and about the building or build- 
ings now erected or hereafter to be erected on the lands 
herein described” all of which property was deemed 
fixtures to the extent permitted by law. The mortgagee 
was Manufacturers Trust Company of New York. The 
principal of the mortgage was $4,949,100, with interest 
at 4 percent per annum, upon the unpaid balance until 
paid by monthly installments of $22,683.37, all accord- 
ing to the terms of a promissory note of even date. In 
addition thereto, plaintiff agreed to pay monthly to the 
mortgagee a sum sufficient to prevent delinquency of 
premium charges under the contract of mortgage insur- 
ance with the Federal Housing Commissioner, together 
with ground rentals, tax assessments, water rents, fire, 
and other hazard insurance premiums. Plaintiff also 
agreed to pay all taxes levied on the mortgagee’s interest 
in the improvements and upon the mortgage or debt se- 
cured thereby, excluding any income tax, state or fed- 
eral, imposed on the mortgagee. 

Plaintiff was required to keep the improvements and 
equipment then existing or thereafter erected, insured 
against loss by fire or other hazards, in an amount equal 
to not less than 80 percent of the actual cash value there- 
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of, with loss payable to mortgagee and the Federal Hous- 
ing Commissioner as their interests may appear. The 
mortgage also provided that any amount paid for loss 
should, to the extent of indebtedness unpaid, be paid to 
the mortgagee and at its option such may be applied on 
the debt or released for repairing or rebuilding the 
premises. 

Plaintiff further agreed to commit or suffer no waste 
of the property and keep same in good condition and re- 
pair, and in all respects conform to and comply with the 
covenants, provisions, terms, conditions, and agreements 
of the valid ground lease executed January 18, 1951, then 
in full force and effect. Many other provisions, terms, 
and conditions upon which the right of forfeiture or de- 
fault might depend appear in the mortgage, but they 
are of no importance here. The mortgage was duly in- 
sured by the Federal Housing Administration, and the 
611. modern housing units, equipped as covered by the 
mortgage, were constructed, with 78 percent of them 
completed by March 10, 1952, and all of them by about 
June 6, 1952. Concededly, the buildings and improve- 
ments have a useful life expectancy of only about 35 
years. 

On April 11, 1952, the Attorney General of this state 
rendered an opinion that plaintiff’s interest in the proj- 
ect, including all of the personal property used therein, 
was taxable as personal property. Report of Attorney 
General, 1951-1952, p. 486. Nevertheless, plaintiff filed 
no tax return, and on June 23, 1952, the county assessor 
of Sarpy County prepared and filed a “Business 1952 
Schedule,” for plaintiff corporation in which he listed 
“Furniture & Fixtures - Tools & Equipment $205 * * * 
Household Appliances. $69,695 * * * Improvements on 
Leased Land $755,785.” The total was listed as “Apart- 
ment Houses $825,685.” The property is not located in 
any municipality or school district, thus there was a 
state and county tax levy and assessment of $10,783.45, 
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no part of which tax was ever paid by plaintiff after due 
notice thereof. 

In that connection, section 4 of the Enabling Act pro- 
vides in part: “* * * that no taxes shall be imposed by 
said state on lands or property therein belonging to or 
which may hereafter be purchased by the United States.” 
Volume 2, R. R. S. 1943, p. 7. Section 72-601, R. R. S. 
1943, provides in part: “The consent of the State of Ne- 
braska is granted to the United States of America * * * 
for the purchase by the United States of such other 
lands within the State of Nebraska as the agents or au- 
thorities of the United States may from time to time 
select for the erection of forts, magazines, arsenals and 
other needful buildings.” Section 72-602, R. R. S. 1943, 
provides: “The jurisdiction of the State of Nebraska 
in and over the lands mentioned in section 72-601 shall 
be ceded to the United States; Provided, the jurisdic- 
tion ceded shall continue no longer than the United 
States shall own or occupy such lands.” Section 72-604, 
R. R. S. 1943, provides: “The jurisdiction ceded shall 
not vest until the United States shall have acquired the 
title to such lands by purchase or grant. So long as the 
lands shall remain the property of the United States, 
when acquired as provided in section 72-601, and no 
longer, they shall be exempt from all taxes, assessments, 
and other charges which may be levied or imposed 
under the authority of the laws of this state.” 

Article I, section 8, Constitution of the United States, 
gives Congress exclusive legislative authority over all 
such places purchased by consent of the Legislature of 
the state, and gives it authority “To make all Laws 
which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers 
vested by this Constitution in the Government of the 
United States, or in any Department or Officer thereof.” 

Thus, if Congress by its legislative acts heretofore set 
forth consented to the occupation of its lands by lessee 
and the taxation of lessee’s interest in the project erected 
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thereon, then, in that respect, any immunity or exemp-. 
tion thereof from taxation appearing in the Enabling 
Act and ceding statutes of this state was waived. In 
other words, the right to tax lessee’s interest in the 
housing project located on the air base was re-ceded to 
the State of Nebraska. Board of County Commissioners 
v. United States, 105 F. Supp. 995. Such case is also 
comparable in principle with that at bar and supports 
the right to tax plaintiff’s interest here involved. 
Article VIII, section 1, Constitution of Nebraska, pro- 
vides in part: “The necessary revenue of the state and 
its governmental subdivisions shall be raised by taxation 
in such manner as the Legislature may direct; but taxes 
shall be levied by valuation uniformly and proportion- 
ately upon all tangible property and franchises, and 
taxes uniform as to class may be levied by valuation 
upon all other property.” Section 2 provides in part: 
“The property of the state and its governmental sub- 
divisions shall be exempt from taxation. * * * No property 
shall be exempt from taxation except as provided in this 
section.” In that connection, plaintiff’s interest here 
involved is not constitutionally exempt from taxation. 
Further, our revenue and taxation statutes are con- 
trolling. Section 77-102, R. R. S. 1943, provides: “The 
word ‘property’ includes every kind of property, tan- 
gible or intangible, subject to ownership.” Section 77- 
104, R. R. S. 1943, provides: “The term ‘personal prop- 
erty’ includes all property other than real property 
and franchises.” Section 77-201, R. R. S. 1943, provides: 
“All property in this state, not expressly exempt there- 
from, shall be subject to taxation, and shall be valued 
and assessed at its actual value.” (Such statute was 
amended, effective March 6, 1953, to provide that all such 
property should be valued at its actual value, but shall 
be assessed at fifty percent of its actual value.) Section 
77-1201, R. R. S. 1943, provides in part: “A complete 
list of all personal property held or owned on March 
10 of the year in which the assessment is being made, 
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except motor vehicles, shall be made as follows: (1) 
Every person of full age and sound mind, being a resident 
of this state, shall list * * * all other personal property, 
** *” Section 77-1229, R. R. S. 1943, provides: “Every 
person required to list property shall make out and 
verify by his oath a statement of all personal property 
which he is required to list, either as owner, lessee or 
occupant in control thereof * * * upon the blanks pre- 
scribed by the State Tax Commissioner. Such blanks 
shall be delivered to each taxpayer by the county assessor 
or his assistants for that purpose, and when so made out 
shall be verified by each person before the county as- 
sessor, his assistants, a notary public, or some other 
person authorized by law to take acknowledgments, and 
be delivered to the county assessor or county clerk as 
ex officio county assessor on or before April 20 of each 
year.” 

This court in Ashby v. Peters, 124 Neb. 131, 245 N. 
W. 408, next reported 128 Neb. 338, 258 N. W. 639, 99 
A. L. R. 843, held that: ‘Save for the purposes of 
conveyancing, a lease of more than one year is not real 
estate.” See, also, Paul v. Cameron, 127 Neb. 510, 256 
N. W. 11. Generally, a leasehold for a term of years 
is a chattel real, falling within the classification of per- 
sonal property. 51 C. J.S., Landlord and Tenant, § 26, 
p. 531. For all practical purposes, it may be the equiv- 
alent of absolute ownership. 51 C. J. S., Landlord and 
Tenant, § 202, p. 809. In that connection, section 177- 
1209, R. R. S. 1943, specifically applicable here, pro- 
vides: “All improvements put on leased public lands 
shall be assessed to the owner of such improvements 
‘as personal property, together with the value of the 
lease, and listed and assessed as such in the place where 
the land is situated. The taxes imposed on such im- 
provements shall be collected by levy and sale of the 
interest of such owner, the same as in all other cases 
of collection of taxes on personal property, or by suit 
in the name of the county against such owner.” 
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For taxation purposes, what is meant by public lands, 
as used in section 77-1209, R. R. S. 1943? In Union 
Pacific Ry. Co. v. Karges, 169 F. 459, quoting from 
Northern Lumber Co. v. O’Brien, 139 F. 614, 71 C. C. A. 
598, it is said: “ ‘The words “public land” have long 
had a settled meaning in the legislation of Congress, 
and, when a different intention is not clearly expressed, 
are used to designate such land as is subject to sale or 
other disposal under general laws, but not such as is 
reserved by competent authority for any purpose or 
in any manner, although no exception of it is made. 
(Numerous cases cited.)’’’ However, thereafter the court 
said: “These decisions do not conflict with the settled 
doctrine that, where it clearly appears from the stat- 
ute that the term ‘public lands’ is intended to include 
lands which have theretofore been reserved by Congress 
for a specific purpose, such intention will prevail, as 
it is a fundamental rule of construction that a legisla- 
tive act is to be interpreted according to the plain in- 
tention of the legislative body.” See, also, Dugan v. 
Montoya, 24 N. M. 102, 173 P. 118; United States v. 
Bisel, 8 Mont. 20, 19 P. 251; United States v. Blendaur, 
128 F. 910. 

Cotulla v. Laxson, 60 Tex. 443, involved a penal stat- 
ute which made it an offense for any person who was 
an officer or clerk in the general land office, or a county 
surveyor or his deputy, to directly or indirectly be con- 
cerned in the purchase of any right, title, or interest in 
any public lands. In that opinion it is said: “That the 
term ‘public land,’ as used in that article, is not limited 
in its signification. to unappropriated public domain, 
but also includes what is usually designated as public 
school lands, it seems to us admits of no question. These 
public school lands were set apart for a public purpose, 
devoted to the promotion of public education. The act 
of appropriation, or, rather, the dedication of these 
lands to that purpose, did not work a change in their 
ownership; true they were not thereafter unappropri- 
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ated public domain, but as ever belonged to the public.” 

In DeShazo v. Eubank (Tex. Com. App.), 222 S. 
W. 976, involving a comparable situation, it is said, 
referring to public lands: “The sense in which the term 
is used may vary somewhat in the different statutes, 
and it should be given such meaning as will effectuate 
the intention of the Legislature in its use.” The opinion 
thereafter cited and quoted with approval from Cotulla 
v. Laxson, supra. 

As stated in 73 C. J. S., Public Lands, § 1, p. 647: 
“The meaning of the words ‘public lands,’ may vary 
somewhat, however, in different statutes passed for 
different purposes, and they should be given such mean- 
ing in each as comports with the intention of the legis- 
lature in their use.” See, also, State ex rel. Sioux 
County v. Tucker, 38 Neb. 56, 56 N. W. 718. 

We believe our Legislature intended that the term 
“leased public lands” as used in section 77-1209, R. R. 
S. 1943, for taxation purposes, should and does mean 
“lands belonging to the public, which have been leased 
as authorized by law.” 

Plaintiff's lease provided that upon its expiration or 
earlier termination, all improvements made upon the 
leased premises should, with exceptions unimportant 
here, remain the property of the government without 
compensation. It also provided that the buildings and 
improvements erected by the lessee constituting the hous- 
ing project should be and become as completed real 
estate and part of the leased land and public buildings 
of the United States, leased to lessee for the purpose 
of serving the governmental and public purpose of mili- 
tary housing in accordance with Title VIII of the Na- 
tional Housing Act, and in accordance with the provi- 
sions of the lease and subject to the term of the lease 
and any renewal or extension of the same. As we view 
it, the first sentence aforesaid simply provided when 
and in what manner plaintiff’s interest would ultimately 
become the government’s property, while the second 
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sentence simply prevented plaintiff from destroying the 
mortgage security insured by the government and from 
defeating the purpose of the housing project by re- 
moving any of the buildings or improvements from the 
leased land and assured plaintiff’s performance of the 
terms and conditions of the mortgage and lease. The 
language used therein did serve to retain the bare legal 
title in the government for a nominal consideration of 
$100 per year, but it did not in any manner deprive 
plaintiff of the ownership of its interest as lessee, which 
for all intents and purposes was the actual value of all 
the buildings and improvements, together with the fix- 
tures thereof and all personal property used therein on 
the leased land so long as its lease was in force and ef- 
fect. In Ken Realty Co. v. Johnson, 138 F. 2d 809, it 
is pointed out that: “But when a separate interest in 
a piece of property is exempt, or its owner is immune 
from taxation, the several separate interests must be 
recognized” for tax purposes. 

In that regard, plaintiffs lease was for a period of 
75 years, which was 5 years longer than 3 score and 10, 
the conventional life of ordinary men. It was for a 
period so long that plaintiff would have dominion or 
control and could profitably use and consume the en- 
tire useful life of two complete generations of housing 
units, each having a useful expectancy of 35 years, 
with 5 years still remaining for unexpected longevity. 
Also, in conformity with federal laws, plaintiff mort- 
gaged its interest as owner thereof for $4,949,100, the 
estimated replacement cost of which was $5,449,490, 
and the Federal Housing Commissioner duly insured 
the mortgage. In addition, plaintiff corporation entered 
into and filed conditional sales contracts and chattel 
mortgages covering furniture, appliances, and equip- 
ment used in the housing project, the consideration for 
which totalled $110,033.97. Further, on July 28, 1953, 
Carl C. Wilson, both as president of plaintiff corporation 
and as president of Carl C. Wilson, Inc., duly signed 
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and acknowledged the execution of a limited assign- 
ment of Offutt housing project rentals to the Douglas 
County Bank of Omaha for the business purposes and 
advantage ‘of both corporations. Therein it was repre- 
sented in part that Offutt Housing Corporation was the 
owner of 611 housing units located at Offutt Field, Sarpy 
County, Nebraska. As a witness in this case, Carl C. 
Wilson also conceded that the improvements had only 
a life expectancy of about 35 years, “that any building 
that was seventy-five years old was not worth main- 
taining any farther than that,” and that plaintiff was 
entitled to the possession and use together with all 
income and profits therefrom, for 75 years at a rental 
of only $100 a year. 

We therefore conclude that for purposes of taxation 
under the provisions of section 77-1209, R. R. S. 1943, 
plaintiff was in fact and as a matter of law the owner 
of all the improvements, including the fixtures, appli- 
ances, equipment, furniture, and other personal prop- 
erty used therein, so long as his lease was in force and 
effect, all of which was taxable as personal property. 
To conclude otherwise would permit plaintiff to per- 
petrate a sham and fraud upon the state and its gov- 
ernmental subdivisions. 

The following authorities support the foregoing con- 
clusions. Baltimore Shipbuilding & Dry Dock Co. v. 
Mayor of Baltimore, 97 Md. 97, 54 A. 623, affirmed in 
195 U. S. 375, 25 S. Ct. 50, 49 L. Ed. 242, quoted with 
approval from North Pacific R. R. Co. v. Patterson, 
154 U. S. 130, 14 S. Ct. 977, 38 L. Ed. 934, and Wis- 
consin R. R. Co. v. Price County, 133 U. S. 496, 10 S. 
Ct. 341, 33 L. Ed. 687, wherein it is said: “ ‘that he 
who has the right to property, and is not excluded 
from its enjoyment, shall not be permitted to use the 
legal title of the government to avoid his just share of 
State taxation.’ ” 

The opinion in Meade Heights v. Tax Commission of 
Maryland, supra, disposed of five cases involving the 


338 NEBRASKA REPORTS [Vou. 160 
Offutt Housing Co. v. County of Sarpy 


same taxation principles, wherein three private cor- 
porations had leased from the United States five sepa- 
rate parcels of land located upon military reservations 
over which the federal government had exclusive juris- 
diction. They severally constructed housing units there- 
on under authority of the federal housing statutes here- 
tofore cited and discussed. The corporations had ap- 
pealed from a tax assessment upon their interest in the 
buildings at full value thereof, and the court affirmed. 
The situation in such cases was in all material respects 
identical with that at bar except the particular appli- 
cable state statutes and two provisions of the lease, 
which could not change the ultimate result herein. In 
that regard, the lease of Meade Heights, Inc., was of 
28144 acres at Fort Meade for 75 years, at a ground 
rental of $720 per annum, with a provision that title to 
all improvements erected should remain in lessee with 
a right of removal at termination, if it so elected. If 
it did not so elect, they would become property of the 
government, without compensation to lessee. In that 
opinion, it is said: “Coming to the main point, it is 
perfectly clear that, in the absence of congressional con- 
sent, express or implied, a State cannot impose a direct 
tax upon property owned by the federal government or 
held for it. (Citing cases.) But it is equally clear 
that private interests in government property are tax- 
able to their full value. (Citing cases.) In the instant 
case, Congress has definitely consented to the taxation 
of the lessee’s interest, whatever that may be. It can 
only complain if, in fact, its reserved interest is subject 
to taxation. * * * The assessment before us is against 
the lessee, and purports to reach the full value of the 
buildings in its hands. The government cannot com- 
plain if the tax, otherwise sustainable, increases govern- 
ment costs by its economic incidence. James v. Dravo 
Contracting Co., 302 U. S. 134, 58 S. Ct. 208, 82 L. Ed. 
155; Alabama v. King & Boozer, 314 U.S. 1, 62 S. Ct. 
43, 86 L. Ed. 3.” 
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Gay v. Jemison (Fla.), 52 So. 2d 137, also involved 
the same taxation principles, but from a somewhat. 
different statutory angle. In such case, the comptroller 
appealed from a decree in favor of plaintiff enjoining 
the collection of taxes on materials to be used in con- 
struction of 450 housing units on similar land leased by 
a private corporation from the United States. As here- 
inafter observed, the lease was in all material respects 
identical with that here involved. The court in that 
opinion dismissed plaintiff’s bill of complaint, saying: 
“Comparing the probable useful life of the buildings 
with the time for which the lease is to extend, the 
question immediately arises in one’s mind whether the 
useful life of the buildings will not have ended by the 
time the lease expires. We have already said also that 
the buildings are for the ‘primary’ use of military per- 
sonnel. It may be assumed that this is the chief pur- 
pose of the installation; however, the lease contains the 
statement that the property may be occupied by civilian 
as well as military personnel of the army, marine corps, 
and air force; and, further, that upon failure of the 
commanding officer of the field to designate persons of 
those classifications to tenant any units within a cer- 
tain length of time after they become vacant, the lessee 
may then rent to parties who do not fall in any of 
these categories. 

“It is an obligation of the lessee to comply with all 
ordinances with reference to licenses and permits to do 
business and it is its privilege to engage public utility 
companies to provide water, fuel, telephone service, and 
electric power for the use of the occupants of the units. 
The lessee is bound to maintain the property in a state of 
good repair and to save the government harmless against 
all actions and suits springing from any failure in this 
respect. 

“The lessee is required at its own cost to insure the 
buildings and to restore any of them damaged by fire, but 
if a building is wholly destroyed, then the lessee has 
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the right to determine that the building shall not be 
reproduced. 

“The lessee must pay ‘all taxes, assessments, and 
similar charges which, at any time during the term of 
(the) lease, may be taxed, assessed or imposed upon 
the Government or upon the Lessee with respect to or 
upon the leased premises.’ 

“The bare title of the property, of course, remains in 
the United States Government, and for its use the gov- 
ernment receives but $100 a year. 

“Bearing in mind what we consider the evident in- 
tent of the Congress of the United States, and construing 
the language of the contract between the Government of 
the United States and the lessee, we cannot arrive at the 
chancellor’s conclusion that this housing project when 
completed will be a public work owned by the United 
States Government. 

“It is true that the government, through its military, 
retains a certain supervision over the area where the 
project is located and has a preference with reference 
to accommodations for its personnel, but taken as a 
whole, the arrangement is in reality one affording a 
source of income to the lessee, and we think it is obvious 
that any money withheld from the state by applying 
the exemption would not benefit the national exchequer 
but would reach the pockets of private citizens. The 
corporation borrows the money, takes the risks, bears 
the cost of maintenance and insurance, receives the in- 
come from rentals, and in case of total destruction of a 
building by fire, keeps, if it chooses, the money paid 
by the insurance company to cover the loss. The cor- 
poration must pay the debt it incurs to finance the in- 
stallation, and certainly any profit for a period of sev- 
enty-five years belongs to it. Meanwhile as a part of 
its expenses there is the nominal payment of $100 a 
year to the government as lessor. 

“We believe the Comptroller’s position is correct and 
that the materials furnished by the contractor will not 
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become a part of a government work but of buildings 
of a private enterprise, and therefore are subject to state 
tax.” 

Tampa Bay Garden Apartments v. Gay (Fla.), 55 
So. 2d 739, also involved the same taxation principles 
from a somewhat different statutory angle. In such 
case the private corporation appealed from a decree dis- 
missing its bill of complaint and requiring it to secure a 
certificate of registration and collect a 3 percent sales 
tax from occupants of the housing units. In the opinion, 
after citing Gay v. Jemison, supra, with approval, the 
court affirmed the judgment, saying: “We find nothing 
in these cases or in the language of the pertinent legis- 
ative acts that show any purpose whatever to release the 
jurisdiction of the State over the lands in question so 
as to prohibit it from imposing the required three per 
cent sales tax on the housing project.” 

Davis v. Howard, 306 Ky. 149, 206 S. W. 2d 467, also 
involved the same taxation principles from a somewhat 
different statutory angle. In the opinion it was said: 
“Undoubtedly, it was the purpose of the Congress to 
recede to the state sufficient sovereignty over Federal 
areas within its territorial limits to enable it to levy and 
collect taxes named in the Act. Otherwise the Act was a 
futile gesture.” See, also, Kiker v. Philadelphia, 346 
Pa. 624, 31 A. 2d 289, certiorari denied 320 U.S. 741, 64 
S. Ct. 41, 88 L. Ed. 439; Bowers v. Oklahoma Tax Com- 
mission, 51 F. Supp. 652. 

For reasons heretofore stated, we conclude that plain- 
tiff’s interest in the housing units and fixtures as owner 
thereof was and is taxable as personal property, together 
with the value of plaintiff’s lease, as provided by section 
77-1209, R. R. S. 1948. All other personal property be- 
longing to plaintiff corporation and located and used by 
it in the project by virtue of plaintiff lessee’s interest 
is a part thereof, and could acquire no greater rights of 
exemption. Accordingly, it was and is also subject to 
state and local taxation in the same manner as other 
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personal property in Sarpy County. In such a situation, 
it is elementary that injunction was not available to 
plaintiff and should have been denied. 

The judgment of the trial court should be and hereby 
is reversed and the cause is remanded with directions 
to render judgment against plaintiff and for defendants 
in conformity with this opinion. All costs are taxed to 
plaintiff. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Harotp W. SULLIVAN, APPELLANT, V. OMAHA & COUNCIL 
BLUFFS STREET RAILWAY COMPANY, A CORPORATION, 
APPELLEE.. 

70 N. W. 2d 98 


Filed May 6, 1955. No. 33680. 


Negligence. To neglect and to omit are not synonymous terms. 
There may be an omission to perform an act or condition which 
is altogether involuntary and inevitable; but neglect to perform 
must be either voluntary or inadvertent. To neglect is to omit by 
carelessness or design, not from necessity. 


APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


David D. Weinberg and Smith & Smith, for appellant. 


Kennedy, Holland, DeLacy & Svoboda and William P. 
Mueller, for appellee. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Smumons, C. J. 

This is an action to recover damages for personal in- 
jury based on the alleged failure of the defendant to 
perform duties of maintenance and repair of streets and 
tracks in accord with the provisions of its franchise. 
Issues were made and trial was had. At the close of 
plaintiff’s case-in-chief, the trial court, on motion of 
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the defendant, dismissed the action. Plaintiff appeals. 
We affirm the judgment of the trial court. 

Tenth Street in the city of Omaha runs north and 
south. It is paved with brick. Defendant operated its 
streetcar line on double tracks in the street, each con- 
sisting of two rails. The space between the two pairs of 
tracks is referred to in the evidence as the dummy. 
We will use that description. 

About noontime on August 27, 1951, plaintiff, in his 
car, drove out of an alley from the west and started 
across the tracks in an easterly direction, intending to 
drive to the east side of the street to go north. There 
were no visible defects in the pavement. It was like a 
floor. As his front wheels passed the east rail of the 
west pair of tracks, the pavement in the dummy gave 
way and fell into a cavity beneath it. Plaintiff acceler- 
ated his motor speed. The front wheels went across the 
opening which resulted from the fall of the pavement. 
The rear wheels dropped into the hole. The car stopped 
with its front wheels beyond the east rail of the east 
pair of tracks. The rear wheels were in the hole in 
the pavement. The rear end of the car body rested 
on the pavement between the two rails of the west pair of 
tracks. Plaintiff was injured. 

In the construction of the pavement between the rails 
of the track concrete was poured between the ties. 
The concrete base, the ties, and the flange of the rails 
supported the bricks above. The pavement that fell 
into the hole was that in the dummy, excepting the two 
rows of bricks laid parallel to the rails which were sup- 
ported by the ties, concrete, and flange of the rails. 

Obviously, there was a cavity beneath the pavement 
of the dummy. What caused it or when it occurred 
does not appear in the evidence except the suggestion 
that there “had been an old cable line in there at one 
time.” This was given as a location of the bottom of the 
hole, rather than the cause. 

The evidence is that the opening on the surface was 
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about 4 feet wide and 10 to 12 feet long, and entirely 
within the dummy. The hole was 4 to 6 feet deep. 

Plaintiff contends that there is evidence in the record 
from which it could be found that the cavity was wider 
at the bottom than at the top. Such a conclusion would 
be contrary to the evidence of the foreman of the city 
crew that did the repair work. His testimony is that the 
hole was straight down from the rails, and that the 
dirt had caved in at the top beneath the rails. 

Plaintiff’s theory is that the cavity, before the cave-in, 
extended beneath the rails. As we view the controlling 
issue here, we need not determine the sufficiency of the 
evidence to sustain that conclusion. 

Plaintiff relies on what he terms the contractual duty 
of the defendant arising under its franchise. The pro- 
visions of the franchise require the defendant “to pave 
or repave * * * all the space between their rails” and 
“to keep that portion of the street which they are herein 
required to pave and repave, in good and proper repair 
** *” Plaintiff contends that. this is a duty applicable 
depthwise, and requires that they keep the soil beneath 
the paving in repair. 

Plaintiff then relies on the provision that: “The tracks 
of all railway companies when located upon the streets 
or avenues of the city, shall be kept in repair and safe 
in all respects for the use of the traveling public, such 
companies shall be liable for all damages resulting by 
reason of neglect to keep such tracks in repair or for 
obstructing the streets or avenues of any such city, 
for injuries to persons or to property arising from the 
failure of such company to keep their tracks in proper 
repair and free from obstructions and the city shall 
be exempt from liability.” 

Plaintiff alleged the provisions of the ordinance, the 
events that occurred, and “That the collapse and sinking 
of the pavement as aforesaid was the direct and proxi- 
mate result of the neglect of the defendant to keep its 
tracks at said place in proper repair.” 
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Plaintiff’s position is that defendant had a duty to 
repair the hidden cavity that existed some feet below the 
surface, and which plaintiff contends was in part under 
the “space between their rails.” He contends that the 
word “neglect” as used in the charter provision is not 
synonymous with negligence. ‘Rather, it means omis- 
sion or failure to perform without implying careless- 
ness.” Plaintiff presented his case on that theory. 

He further contends that performance of defendant’s 
charter imposed duties is not conditioned upon notice 
of the defective condition. 

The difficulty with plaintiff’s contention is that we 
have adopted a different meaning of the word “neglect.” 
We have held: “ ‘To neglect and to omit are not synony- 
mous terms. There may be an omission to perform an act 
or condition which is altogether involuntary and inevita- 
ble; but neglect to perform must be either voluntary 
or inadvertent. To neglect is “to omit by carelessness 
or design” (Webster’s Dictionary), not from necessity, 
and there can, therefore, be no possibility of neglecting 
to do that which cannot be done.’”’ Brown v. Hendricks, 
102 Neb. 100, 165 N. W. 1075. 

To “omit by carelessness or design,” imports an omis- 
sion either by negligence or by intention. 

We see no need to review extensively the decisions 
of other courts. We refer to one. South Carolina had 
a statute which made a city liable for injuries received 
through a defect in any street. The statute provided: 
“The said corporation shall not be liable unless such 
defect was occasioned by its neglect or mismanagement: 
* * ** 1 Code of Laws of South Carolina, 1902, § 2023, 
p. 777. The Supreme Court construed the statute in 
Berry v. City of Greenville, 84 S. C. 122, 65 S. E. 1030, 
and held: “The ‘neglect’ mentioned in the statute is the 
same as negligence, which is the want of ordinary care.” 

Assuming that a part of this cavity was beneath the 
rails of defendant’s tracks and therefore, depthwise, in 
the space between their rails, how can it be said that 
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the defendant was negligent in failing to repair a cavity, 
hidden in the earth, and about which it had no notice, 
or notice of facts which would have caused it to investi- 
gate the subsurface condition? We see no basis for 
‘such a holding. 

While maintaining that notice is not necessary, plain- 
tiff contends that the city had actual ‘‘notice of an un- 
substantial, defective subsurface condition, existing 
where plaintiff was injured.” 

The evidence is that there was a cave-in in the street 
half a block away, and another one about 2 blocks away, 
from the one involved here. One of these occurred about 
3 years and the other occurred about 4 years before this 
cave-in involved here. Both were outside the space 
between the rails of the defendant. Both were repaired 
by the city. No connection is shown between those 
events and the cave-in in question here. All that ap- 
pears is that they were holes, and so was this one. 

The plaintiff suggests that defendant should have 
undertaken an “examination by probing” in the area. 
This is a contention that the defendant was negligent 
for failure to probe for cavities in the city streets. We 
see no basis for imputing notice to the defendant based 
on these two remote-in-time-and-location cave-ins. 

Plaintiff further argues that defendant is liable for 
failure to keep its “tracks in proper repair and free from 
obstructions.” Its tracks, as such, are not shown to have 
been out of repair. Assuming, but not deciding, that 
“tracks” here could be construed to include also the space 
between the rails, this argument resolves down to the 
contention that the cavity was an obstruction. Hence 
it is the argument in effect that we have determined 
adversely to the plaintiff. 

Finally plaintiff argues that section 25-1315.01, R. R. 
S. 1948, requires that a motion for a directed verdict 
shall “state the specific grounds therefor” and that the 
defendant’s motion did not doso. Plaintiff contends that 
it was error to sustain the motion. Reliance is had on 
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Segebart v. Gregory, 156 Neb. 261, 55 N. W. 2d 678. 

Defendant’s motion here was for a dismissal for the 
reason that “the evidence so far introduced is not suffi- 
cient to constitute a cause of action in favor of the plain- 
tiff and against the defendant, for the reason that there 
is no evidence showing or tending to show any negli- 
gence on the part of the defendant, or any other acts 
causing or proximately causing or contributing to the 
cave-in in question.” 

The motion was specific as to defendant’s “grounds.” 
Plaintiff’s contention is that the ground was not good 
because “negligence is not an element in the case.” We 
have determined otherwise. 

The motion was sufficient. 

The trial court properly sustained the motion for dis- 
missal. The judgment is affirmed. 

AFFIRMED. 


HAROLD KOHRT, APPELLEE, V. JAMES B. HAMMOND, 


APPELLANT. 
70 N. W. 2d 102 


Filed May 6, 1955. No. 33689. 


1. Automobiles. A vehicle traveling on a highway at a reasonable 
and lawful rate of speed is not required to slow down or stop 
upon the appearance of a vehicle about to enter the highway 
from a private road until it reasonably appears that its driver 
is not going to yield the right-of-way. 


2. If the driver of an automobile entering a onwey 
from a private road looks for approaching vehicles but fails to 
see one which is favored over him under the rules of the road, 
he is guilty of negligence. 

3. The duty to look for approaching vehicles implies the 


duty to see that which is in plain sight. 
4. Appeal and Error. The verdict of a jury on conflicting evi- 
dence will not be disturbed on appeal unless it is clearly wrong. 
5. Trial. An instruction, which correctly advises the jury that 
plaintiff must prove all the material elements of his case by 2 
preponderance of the evidence and that if it fails to so establish 
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any one of them the verdict should be for the defendant, is not 
erroneous in that it fails to inform the jury as to what its 
‘verdict should be if the evidence was evenly balanced. 

6. Trial: Appeal and Error. The ruling of the trial court on a 
question involving misconduct of the jury will not be disturbed 
in the absence of a showing of an abuse of discretion. 

7, Juries: Trial. For the inspection of the scene of an accident 
by a juror in a personal injury action, which has not been au- 
thorized by the court, to be sufficient to vitiate the verdict it 
must be shown to have related to a matter in dispute and to have 
been of such a nature as to have influenced the jury in arriving 
at a verdict. 

8. Juries: Appeal and Error. Where a juror during a trial ac- 
quires information that appears to relate itself to the issues of 
the case, it will not vitiate the verdict unless the facts gained 
are of such a character as to enable a reviewing court to say 
that they influenced the juror in reaching the verdict rendered. 

9. Juries: Trial. Affidavits of jurors may not be considered to 
impeach a verdict where the facts sought to be sown are such 
as inhere in the verdict. 


APPEAL from the district court for Madison County: 
Lyte E. Jackson, Jupce. Affirmed. 


Chambers, Holland & Groth, John R. Dudgeon, and 
Brogan & Brogan, for appellant. 


Deutsch & Jewell, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CaRTER, J. 

This is an action for damages for injuries sustained 
in an automobile collision. The jury returned a verdict 
for the plaintiff in the amount of $10,663.56 and judg- 
ment was entered thereon for such amount. The de- 
fendant appeals. 

The accident occurred on December 29, 1951, about 
10:50 p. m., on U. S. Highway No. 275 about 4 miles 
west of Norfolk, Nebraska. The plaintiff at the time 
of the accident was 23 years of age. He was riding in 
an automobile owned and driven by Leonard Jensen. 
At the time of the accident Jensen was 21 years of 
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age. He had returned to his home at Wayne, Nebraska, 
to visit friends, of which plaintiff was one, before be- 
ing inducted into military service. The evidence shows 
that Jensen drank two bottles and the plaintiff drank 
two or three bottles of beer in the late afternoon and 
evening of the accident. There is no evidence that 
either was intoxicated, although there is testimony that 
their breath smelled of intoxicating beverages. The 
defendant was 59 years of age and had driven out to 
the Henkel Service Station, near the scene of the acci- 
dent, to pay a fuel oil bill. The collision occurred 
shortly after he left the station on his way home. 

The evidence shows that Jensen and plaintiff were 
traveling east toward Norfolk on U. S. Highway No. 
275 at the time of the collision. The highway was 
paved and was spotted with ice, particularly where the 
trees protected it from the sun. It ran east and west 
and was fairly straight, although the evidence shows 
that there was a very slight curve that impaired one’s 
vision in seeing cars more than 2,200 feet west of the 
Henkel Service Station. Such curvature is not impor- 
tant in this case. 

The Henkel Service Station is located on the north 
side of U. S. Highway No. 275. The island containing 
three fuel pumps is about 40 feet north of the north 
edge of the paved highway. The service station build- 
ing is about 22 feet north of the island. There is a 
power transmission pole 14 feet north of the highway 
and approximately 70 feet east of the station building. 
There are two mail boxes immediately south of the pole 
and 8 feet north of the pavement. A large truck and 
trailer was parked near this transmission pole. Its 
exact location is in dispute. Plaintiff and Jensen lo- 
cate it as being parked facing the east and just north 
of the pole. The defendant says it was west of the 
pole with the front end about even with the pole. About 
170 feet east of the transmission pole there was a 
highway bridge, 24 feet wide and 36 feet long. The 
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collision occurred either on or within 10 feet of the 
west end of the bridge. 

The evidence on behalf of the plaintiff is substantially 
as follows: Jensen was driving his automobile in an 
easterly direction at a speed of 40 to 45 miles per hour. 
His lights were burning and his brakes were in good 
condition. He was traveling on the right-hand and 
south side of the highway. As he approached the area 
of the Henkel Service Station, defendant drove his 
car onto the pavement at a point east of the parked 
truck and trailer and 50 or 60 feet west of the bridge 
into the path of the Jensen car. Jensen states that 
he turned to the right in an attempt to avoid the col- 
lision, but hit defendant’s car about 10 feet west of 
the bridge and then crashed into the bridge railing. 
Plaintiff was riding in the front seat with Jensen and 
was seriously injured by the collision. Jensen states 
that he applied his brakes but the icy condition of the 
highway made them ineffective. 

The evidence in behalf of the defendant was that he 
had parked his automobile close to and immediately 
southeast of the station building, facing west. When he 
left, he says, he circled around from west to southeast 
and stopped at the north edge of the pavement. He 
says he looked west and saw no cars approaching. He 
looked east and saw the lights of cars traveling east. 
He testifies that his course took him west of the parked 
truck and that he stopped at the pavement about 40 feet 
west of the truck and trailer. After seeing that the 
highway was clear, he proceeded to enter it and to pro- 
ceed to the right-hand side thereof and travel east at a 
speed of 15 miles per hour. His evidence is that he en- 
tered the highway at a point about 250 feet west of the 
bridge and that he had cleared the west end of the 
bridge when he was struck from the rear by the Jen- 
sen car. 

The foregoing evidence presents a question of fact 
for a jury to determine. If, as plaintiff alleges, the de- 
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fendant drove his car into the path of the car in which 
plaintiff was riding, without taking reasonable precau- 
tions for his own safety, he was guilty of negligence. If, 
on the other hand, defendant entered the highway at 
a point 250 feet west of the bridge, as he testifies, and, 
seeing no approaching vehicles, proceeded east on the - 
right-hand side of the road for a distance of approxi- 
mately 250 feet and was then struck from behind by 
the Jensen car, the jury could properly find Jensen to 
be guilty of negligence and the defendant to be free 
thereof. 

The jury evidently believed the story told by the 
plaintiff and his witnesses. A verdict for the plaintiff 
was therefore required under the following holdings of 
this court: A vehicle entering a public highway from 
a private road must yield the right-of-way to vehicles 
approaching on the highway. Kubo v. Fish, 152 Neb. 
74, 40 N. W. 2d 270. A vehicle traveling on a highway 
at a reasonable and lawful rate of speed is not required 
to slow down or stop upon the appearance of a vehicle 
about to enter the highway from a private road until it 
reasonably appears that its driver is not going to yield 
the right-of-way. Kubo v. Fish, supra. If the driver 
of an automobile entering a highway from a private road 
looks for approaching vehicles but fails to see one which 
is favored over him under the rules of the road, he is 
guilty of negligence. The duty to look for approaching 
vehicles implies the duty to see that which is in plain 
sight. Dale v. Omaha & C. B. St. Ry. Co., 154 Neb. 434, 
48 N. W. 2d 380. 

The defendant urges that the trial court erred in 
submitting issues of negligence to the jury upon which 
there was no evidence. We find no prejudicial error 
in the record: in this respect. _ 

Defendant asserts that the trial court erred in fail- 
ing to instruct the jury what its verdict should be if 
the evidence was evenly balanced. This court has held 
the rule to be: An instruction, which correctly ad- 
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vises the jury that the plaintiff must prove all the ma- 
terial elements of his case by a preponderance of the 
evidence and that if it fails to so establish any one of 
them the verdict should be for the defendant, is not 
erroneous in that it fails to inform the jury as to what 
the verdict should be if the evidence was evenly bal- 
anced. Danner v. Walters, 154 Neb. 506, 48 N. W. 2d 
635; Kristufek v. Rapp, 154 Neb. 343, 47 N. W. 2d 923. 

Defendant contends that a new trial should have been 
granted because of misconduct of the jury. There is 
evidence by affidavit that one of the jurors went to the 
Henkel Service Station after dark and observed the 
distance that cars could be seen approaching. This 
was approximately 21% years after the accident involved 
in the suit. There was no dispute in the evidence about 
the matters observed by this juror. We cannot say that 
defendant was prejudiced in the present case. It is not 
shown to have involved a matter in dispute, or to 
have influenced the jury in arriving at a verdict. The 
ruling of the trial court in such matters will not ordi- 
narily be disturbed in the absence of a showing of an 
abuse of discretion. Phillips v. State, 157 Neb. 419, 59 
N. W. 2d 598; Scherz v. Platte Valley Public Power & 
Irr. Dist., 151 Neb. 415, 37 N. W. 2d 721. 

There is evidence by affidavit that two jurors ob- 
served the defendant driving his automobile while they 
were on their way home one evening of the trial. By 
counter-affidavits they say they merely saw the defend- 
ant turn out on the shoulder of the highway in an 
abundance of caution when he met a truck. This does 
not appear to have been communicated to the jury or 
to have influenced the result in any way. If it could 
be shown that these jurors uncovered evidence bearing 
upon the issues before the jury, or tending to prejudice 
the jury in arriving at a verdict, it would clearly have 
been prejudicial error under our holdings. But the 
affidavits indicate that the conduct of these jurors, of 
which complaint is made, had no part in the reaching 
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of a verdict by these two jurors. The test has been 
stated to be: Are the facts thus gained by the unof- 
ficial examination of such a character as to enable us 
to say on review of the record thereof that they had no 
part in the jurors’ reaching the verdict rendered? The 
two jurors were not seeking information concerning any 
issue involved in the case. They apparently observed 
the defendant driving down the highway quite by acci- 
dent. In any event, they saw nothing, according to 
their affidavits, that was prejudicial to the right of the 
defendant. Prejudicial error is not shown. Applicable 
rules governing this subject are discussed in Kelley v. 
Adams County, 113 Neb. 377, 203 N. W. 544, and Meyer 
v. Omaha & C. B. St. Ry. Co., 125 Neb. 712, 251 N. W. 
841. 

Complaint is made that there was talk in the jury 
room regarding insurance. The matter of insurance is 
not ordinarily relevant to the issues in this type of case. 
It is wholly impossible, however, to protect against the 
speculation and conjecture of jurors relative to this 
question. All have some personal information concern- 
ing it and it is too much to hope that it will not creep 
into a jury’s discussion of the issues in this type of case. 
It is a matter which necessarily inheres in the verdict 
when it is based wholly on speculation and conjecture on 
the part of the jury. Affidavits of jurors may not be 
considered to impeach a verdict when the facts sought 
to be shown are such as inhere in the verdict. 

We think the case was fairly tried. We find no prej- 
udicial error in the record. The judgment should be 
and is affirmed. 

AFFIRMED. 
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OweEN A. FRANK ET AL., APPELLANTS, V. WRAY MAcK 
RUSSELL ET AL., APPELLEES. 
In RE APPEAL OF OWEN A. FRANK AND Dorotuy H. 
FRANK, HUSBAND AND WIFE, FROM THE PURPORTED 
ORDER OF THE BOARD OF ADJUSTMENT OF THE CITY OF 
ScOTTSBLUFF. 
OweEN A. FRANK ET AL., APPELLANTS, V. BOARD OF 
ADJUSTMENT OF THE CITY OF SCOTTSBLUFF, NEBRASKA, 


APPELLEE. 
70 N. W. 2d 306 ' 


Filed May 6, 1955. Nos. 33702, 33705. 


Municipal Corporations. The authority of the board of ad- 
justment of the city of Scottsbluff to waive the exactions of the 
zoning ordinances and allow a variation therefrom may be 
exercised only if the variation is minor; if it does not interfere 
with public safety or welfare; if it does not abridge substantial 
justice; or if it relieves against unnecessary hardship or prac- 
tical difficulties. 

The general rule is that a variance from zoning regu- 
lations on the ground of unnecessary hardship may not be 
granted: Unless the denial would constitute an unnecessary 
and unjust invasion of the right of property; if the grant 
relates to a condition or situation special and peculiar to the 
applicant; if it relates only to a financial situation or hard- 
ship to the applicant; if the hardship is based on a condition 
created by the applicant; if the hardship was _ intentionally 
created by the owner; if the variation would be in derogation of 
the spirit, intent, purpose, or general plan of the zoning ordi- 
nance; if the variation would affect adversely or injure or result 
in injustice to others; or ordinarily if the applicant purchased 
his premises after enactment of the ordinance. 

Municipal Corporations: Appeal and Error. In a review on 
appeal of the action of a board of adjustment granting a varia- 
tion from the provisions of a zoning ordinance, the decision of 
the board will not be disturbed unless it is found to be illegal 
or from the standpoint of fact it is not supported by evidence, 
or is arbitrary and unreasonable, or is clearly wrong. 
Estoppel. The doctrine of estoppel applies when one by his 
words or conduct causes another to believe in the existence of 
a certain state of facts and to act upon that belief or to alter 
his previous condition. 


APPEAL from the district court for Scotts Bluff County: 
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“CARROLL O. STAUFFER, JUDGE. Reversed and remanded 
with directions. 


Mcthersead, Wright & Simmons, for appellants. 


Russell E. Lovell and Atkins, Lyman & Ferguson, for 
appellees. , te! 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


YEAGER, J. 

Here are two actions which were tried together but 
not consolidated. One is by Owen A. Frank and Dor- 
othy H. Frank, plaintiffs and appellants, against Wray 
Mack Russell and Marjorie Glandon Russell, defendants 
and appellees. The action is one for the purpose of en- 
joining erection of a residential building on Lot 6 and 
the south half of Lot 5, Block 7, Bungalow Addition to 
the City of Scottsbluff, Nebraska, with its east end or 
side less than 40 feet, or only 27 feet, west of the east 
line of the described property. The injunction was de- 
nied and from the judgment the Franks have appealed 
to this court. This action will be hereinafter referred 
to by its case number in this court which is 33702. 

The other action grows out of the issuance of a permit 
on December 7, 1953, by the city engineer and ex officio 
building inspector of the city of Scottsbluff for the con- 
struction of a residence building on the described prop- 
erty. The permit granted permission for the construc- 
tion of the building with its east end or side 27 feet 
west of the east line and its south end or side 1214 feet 
north of the south line. The attention of the city en- 
gineer was called to a restrictive ordinance of the city 
whereupon preparation for construction was ordered 
stopped by the city engineer. Thereafter Wray Mack 
Russell and Marjorie Glandon Russell appealed from 
the action of the city engineer to the board of adjust- 
ment of the city of Scottsbluff. The board of adjustment 
conducted a hearing, after due notice to all parties con- 
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cerned, and on January 5, 1954, approved the plans of 
the Russells for the construction of the building which 
had in the first instance been approved by the city 
engineer. There was an earlier hearing by the board 
‘but the parties are apparently in accord that it was 
ineffective. It therefore will receive no further at- 
tention herein. From the order of the board approving 
the plans, Owen A. Frank and Dorothy H. Frank ap- 
pealed to the district court where a trial was had. The 
district court sustained the action of the board and from 
the judgment the Franks have appealed to this court. 
This case will be hereinafter referred to by its case 
number in this court which is 33705. 

The Franks are appellants in both actions and they 
will be so referred to hereinafter in this opinion. The 
Russells will be referred to as defendants. The board 
of adjustment, appellee in case No. 33705, will be re- 
ferred to as appellee. 

One apparent reason why the two cases were not con- 
solidated but were only tried together was that the de- 
fendants contended in case No. 33702 that the appellants 
were without right to maintain their action for injunc- 
tion for the reason that they had a full, complete, and 
adequate remedy at law. This question was decided 
adversely to the appellants in the final decree. How- 
ever, along with this determination and as a part of 
the decree the court made a determination on the merits 
of all other questions and issues presented by the plead- 
ings and evidence. 

It appears, however, unnecessary to consider this 
question since the defendants appear to have abandoned 
this contention and have presented the case fully with 
insistence that this court shall sustain the decree on the 
merits of the controversy. 

In brief detail and in substance the appellants in case 
No. 33702 alleged in their petition that on May 1, 1951, 
ordinance No. 890 was adopted by the city of Scottsbluff 
and that subdivision (m) of section X is the following: 
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“Where lots comprising twenty-five (25) per cent or 
more of the footage of any block are developed with 
buildings, no building hereafter erected or structurally 
altered, shall project beyond the average front yard 
depth so established, provided further that this regula- 
tion shall not be interpreted so as to require a front yard 
depth of more than fifty (50) feet.” They further al- 
leged that prior to May 1, 1951, all of the building lots 
facing east in Block 7, Bungalow Addition, were built 
upon and occupied as family residences save and except 
the property owned by defendants and that all of the 
lots including that of defendants face east on Fifth 
Avenue; that all of the lots on which buildings had been 
erected constituted more than 25 percent of the foot- 
age of the block; and that all of the buildings had been 
set back from the east lot line 40 feet. 

They further alleged that the defendants will, unless 
enjoined, build and construct a residence on their prop- 
erty in this block which will project to within 27 feet of 
the east lot line of the block. The property of the de- 
fendants in this block is that hereinbefore described. 
The dimensions of this property are 75 feet north and 
south and 130 feet east and west. 

They further alleged as grounds for injunctive relief 
that the construction contemplated would be violative 
of the city ordinance; that it would obstruct appellants’ 
view; that it would interfere with the enjoyment of 
their home; and that it would’ greatly depreciate the 
value of their property and cause irreparable damage. 

To the petition the defendants filed an answer. The 
substance of the answer necessary to be set forth at 
this point is the following: They admitted the provision 
of the ordinance pleaded by the appellants but said 
that it has no application to the controversy. Instead 
they said subdivision (1) of section X is applicable and 
that pursuant to its terms and their building plans and 
permit from the city of Scottsbluff they have the right to 
construct their building with a set-back from the east 
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property line of not more than 27 feet. The provision 
of the ordinance referred to is the following: ‘On corner 
lots, the front yard requirements for the street upon 
which the front of the building faces shall apply. The 
side yard shall be not less than one-half (14) of the 
front yard requirements for buildings on lots fronting 
upon the side street, except that where there are no 
lots fronting on that street, the side yard requirements 
only shall apply. No accessory building on said corner 
lot, regardless of the way it faces, shall project beyond 
the front yard line of either street; provided further, 
that this regulation shall not be so interpreted as to re- 
duce the buildable width of a corner lot facing an inter- 
secting street and of record at the time of the passage 
of this ordinance to less than twenty-eight (28) feet nor 
to prohibit the erection of an accessory building with 
which this regulation cannot reasonably be complied.” 

Also by way of answer they said that the appellants 
were estopped to assert any rights under the provision 
of the ordinance pleaded by the appellants. 

For convenience in understanding it appears well to 
state here that in these cases there is no attack by anyone 
upon the validity of any ordinance provision. The ques- 
tion in this respect is only of interpretation and appli- 
cation. It may be said also that there is no material 
factual dispute as to any matter determinative of the 
issues in either case. 

From this point forward the two cases, for the pur- 
poses of decision, will be treated together. The ques- 
tions presented are so intermingled that this appears 
proper. 

As has been observed case No. 33705 is an appeal from 
action of the district court sustaining a decision of the 
board of adjustment permitting the defendants to erect 
their building within 27 feet of the east lot line. In 
it the issues presented to the trial court and decided by 
it were in substance the same as those presented and tried 
in case No. 33702. The decisions were substantially the 
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same and both were adverse to the appellants. The 
appeals are from these decrees. There are numerous 
assignments of error set forth which appellants urge 
as grounds for reversal, but substantially those neces- 
sary to be considered herein are embodied in the con- 
tentions that the board of adjustment acted without 
proper authority; that the district court improperly in- 
terpreted and applied the zoning ordinances; and that 
the court erred in holding that the appellants were 
estopped to assert any rights under the ordinances. 
On the trial of both cases in the district court the 
question of which of the two provisions of ordinance No. 
890 defined the rights of defendants as to erection of a 
building on their property was presented. The appel- 
lants contended that subdivision (m) of section X ap- 
plied. The defendants contended that subdivision (1) 
of section X applied and that by appropriate application . 
of it they were entitled to erect their building as planned. 
It cannot be known to what extent these conflicting 
contentions were presented to the board of adjustment 
in the proceeding out of which case No. 33705 flows since 
no evidentiary record was made of what transpired at 
the hearing. It is known however that the board did 
not decide between the contentions. It decided in this 
connection only that under authority of paragraph 5 
of section XI of ordinance No. 890 the exactions of sub- 
division (m) of section X of this ordinance should be 
waived and it did waive them and granted permission 
for the erection of the building 27 feet from the east 
lot line and 12% feet from the south line. Paragraph 
5 of section XI is the following: “Where there are prac- 
tical difficulties or unnecessary hardships in the way of 
carrying out the strict letter of this ordinance, the 
Board of Adjustment shall have power in passing upon 
appeals to make minor variations in regulations or pro- 
~ visions of this ordinance relating to the use, construction 
or alteration of buildings or structures or the use of 
land so that the spirit of the ordinance shall be ob- 
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served, public safety and welfare secured, and substan- 
tial justice done. Such variations shall be passed by a 
majority of the Board.” 

The true issue presented to the district court in case 
No. 33705 therefore was the question of whether or not 
there was a valid exercise of the grant of power con- 
tained in paragraph 5 of section XI of the ordinance. 
As pointed out earlier herein there is no attack upon the 
validity of any provision of the ordinance. 

Paragraph 5 of section XI contains elements for the 
determination of the basis upon which the power therein 
contained may be properly exercised and departures 
and variations permitted. Variations to be permissible 
must be minor; they may not violate the spirit of the 
ordinance; they may not interfere with public safety or 
welfare; they may not abridge substantial justice; they 
must be in relief of unnecessary hardship; and they 
must relieve against practical difficulties. 

Taking these elements in the order set forth it may 
well be said that the term minor has no technical or 
specific significance. It is a relative term indicating a 
situation of inferior degree or importance. 

The design of the ordinance as of the time involved 
and as to the property involved here was to provide 
uniformity of frontage in this block of not less than 40 
feet. This was a condition to which the other owners 
of property in the block were entitled under the ordi- 
nance. It does not appear that an interference with 
that right to the extent of a 13 foot encroachment may 
be regarded as minor. 

Obviously the spirit of the ordinance in this connec- 
tion was to provide a harmony certainly aesthetically 
desirable in city planning. A building constructed as 
this one was planned would be destructive of that har- 
mony and thus of the spirit of the ordinance. 

In all probability this departure would not in anywise 
interfere with public safety or welfare. 

On the question of substantial justice it is, to say the 
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‘least, difficult to perceive how this departure which 
destroys the symmetry of the block front and takes away 
a large part of the frontage view of the other property 
in the block may be said to result in substantial justice. 

To deny the defendants the right to construct in ac- 
cordance with their plan would involve hardship to 
them, and also, a departure from the ordinance would 
relieve them against practical difficulties. It must be 
remembered however that these hardships and difficul-. 
ties were created by them, in the face and in the light of 
the prohibitions of the ordinance. It would certainly 
be unreasonable to allow one to create his own hardship 
and difficulty and take advantage of it to the prejudice 
of innocent parties. 

The subject of hardship and the subject generally of 
the right to have a departure from the provisions of a 
zoning ordinance are extensively considered in annota- 
tions in 168 A. L. R., pages 15 to 46, and from an exam- 
ination of these annotations and the cited cases it be- 
comes clear that the action of the board of adjustment 
was unreasonable and arbitrary. ; 

At page 27, it is said: “—the essential inquiry on an 
application for a variance on the ground of undue hard- 
ship is whether, in the circumstances exhibited, the de- 
nial thereof would constitute an unnecessary and un- 
just invasion of the fundamental right of property.” 

At page 28, it is said: “It is generally held that, to 
warrant the granting of a variance on the ground of 
_ unnecessary hardship, the hardship relied upon must be 
special and peculiar to the applicant, and must not arise 
from a condition which affects other property in the 
same zone or district generally.” 

At page 30, it is said: ‘“—the financial situation or 
pecuniary hardship of a single owner affords no adequate 
grounds for putting forth this extraordinary power af- 
fecting other property owners as well as the public.” 

At page 33, it is said: “Ordinarily, a claim of un- 
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necessary hardship cannot be based upon conditions 
created by the owner or applicant.” 

Again at the same page, it is said: “A hardship in- 
tentionally created by the owner of premises for the 
purpose of laying a basis for an application for a var- 
iance cannot be considered for such purpose.” 

At page 34, it is said: “The fact that the applicant 
has made expenditures for the purpose of fitting a 
building for a nonconforming use, under the belief that 
such use was permissible under the zoning regulations, 
has been held not to warrant or require the granting of 
a variance on the theory that the refusal thereof would 
impose unnecessary hardship on the applicant.” 

At page 37, it is said: “The power to vary the ap- 
plication of zoning regulations, or to permit special ex- 
ceptions thereto, is commonly expressly limited to such 
variations or exceptions as are consistent or in harmony 
with, or not subversive or in derogation of, the spirit, 
intent, purposes, or general plan of such regulations.” 
. At page 38, it is said: “—‘the dominant design of 
any zoning act is to promote the general welfare. The 
protection of health and the promotion of safety are 
salient factors. The stability of the neighborhood and 
the protection of property of others in the vicinity are 
important considerations.’ ”’ 

At page 40, it is said: “A board of zoning appeals 
has power to grant a variance on the ground of unneces- 
sary hardship only where the grant of such privilege 
will not injure or result in injustice to others.” 

At page 45, it is said: “The claim of unnecessary 
hardship as a ground for a variance is not ordinarily 
available to one who purchased the premises after the 
enactment of the regulation in question.” 

It appears that the rule respecting the right of a 
board of adjustment, such as the one here, to grant a 
variance from zoning regulations on the ground of 
unnecessary hardship is generally that it may not be 
granted: Unless the denial would constitute an un- 
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necessary and unjust invasion of the right of property; 
if the grant relates to a condition or situation special 
and peculiar to the applicant; if it relates only to a fi- 
nancial situation or hardship to the applicant; if the 
hardship is based on a condition created by the appli- 
cant; if the hardship was intentionally created by the 
owner; if the variation would be in derogation of the 
spirit, intent, purpose, or general plan of the zoning 
ordinance; if the variation would affect adversely or 
injure or result in injustice to others; or ordinarily if 
the applicant purchased his premises after enactment 
of the ordinance. 

The appellee asserts that the district court was bound 
to sustain the action of the board, and that this court 
is likewise bound, in the absence of a finding that the 
action of the board was illegal. 

This contention finds support in the statute. “Sec- 

‘tion 19-912, R. R. S. 1943, which is a part of the act 
granting cities their powers as to zoning, provides for 
appeal only on the ground of illegality. The act clearly 
contemplates a review of facts as well as law on appeal. 
Therefore we conclude that as to questions of fact the 
rule which has application to other administrative agen- 
cies and actions at law should apply, that is, that the 
decision of the board of adjustment will not be dis- 
turbed unless it is found to be illegal or from the stand- 
point of fact it is not supported by evidence, or is ar- 
bitrary and unreasonable, or is clearly wrong. See, Raw- 
lings v. Chicago, B. & Q. R. R. Co., 109 Neb. 167, 190 
N. W. 569; Omaha & C. B. St. Ry. Co. v. City of Omaha, 
125 Neb. 825, 252 N. W. 407; Furstenberg v. Omaha & 
C. B. St. Ry. Co., 182 Neb. 562, 272 N. W. 756. 

The conclusion is therefore that the finding and order 
of the board of adjustment was violative of the power 
it had under paragraph 5 of section XI of ordinance No. 
890 and that the district court erred in holding in its 
decree to the contrary. 

As pointed out in cases No. 33702 and No. 33705 the 
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question of the interpretation and application of sub- 
divisions (1) and (m) of section X was presented and 
tried on the merits and a decree was rendered in each 
case fully determining all issues presented on the merits. 

The court found and decreed that the property of 
defendants was a corner lot and that subdivision (1) of 
ordinance No. 890 was applicable thereto. The appel- 
lants seek a reversal of this part of the finding and 
decree and an adjudication that the restriction of sub- 
division (m) of section X of the ordinance applies as 
a restriction against the erection of buildings on de- 
fendants’ property nearer than 40 feet from the east 
lot line. : 

The two provisions have been quoted herein and 
from examination it is clear that thé prohibition of sub- 
division (m) is absolute and without exception. It is 
further clear that as to new construction or alteration 
it permits no building, no matter how it is faced or 
constructed, to extend into the restricted area. 

This provision is in apparent conflict with subdivision 
(1). We think the conflict is real and not merely ap- 
parent. 

In this light and in the light of the fact that no 
party has seen fit to challenge the validity but only the 
interpretation and application of ordinances it appears 
to be our duty, if possible, to harmonize the two. In 
order to do so it becomes necessary to examine into the 
purposes to be accomplished by the provisions in the 
light of reason and common and general knowledge 
and experience. 

It becomes readily apparent that, if the defendants’ 
contention with reference to subdivision (1) is to be 
accepted, the restriction of subdivision (m) is com- 
pletely nullified as to defendants’ property because this 
property is a corner lot. The effect of this would be 
to allow the defendants under subdivision (1) to place 
the front of their building on Twenty-second Street in 
conformity with the frontage restriction thereon, if any, 
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and place the east end of their building 20 feet from the 
east lot line or one-half the distance of the restriction 
for buildings fronting on Fifth Avenue. 

By analysis it becomes: clear that subdivision (1) 
grants to owners of corner lots the right to select either 
of the two sides for the front of his house. Having 
selected one side for the front he is bound by the build- 
ing line established for the front of buildings on that 
street. In such case, as pointed out, the side of his 
building shall be not less than half of the front yard 
restriction for the street which he has selected for the 
side of his building. 

It is impossible to conclude that this was the purpose of 
the provision or the intent of the city in the adoption 
of the zoning ordinance. It is inconceivable that the city 
intended to destroy the right of property owners or itself 
to exact adherence to restriction so clearly and posi- 
tively set forth in subdivision (m). 

The grant of subdivision (1) as to width of the side 
yard is not absolute. It is limited. The provision of 
subdivision (m) is absolute and unlimited. 

The only way to give effect to the two provisions of 
this ordinance is to say that subdivision (m) is a fixed 
limitation upon the provision of subdivision (1) as to 
width of the side yard. This conclusion, we hold, gives 
full effect to the purposes of the ordinance and the intent 
of the city in its adoption. It does not destroy but 
preserves the ordinance. It is reasonable. Any other 
conclusion would be unreasonable and arbitrary. Thus 
applied the defendants were required to construct their 
building so that its east side should be not less than 
40 feet from the east lot line. 

There is another question necessary to be considered 
herein. The defendants have insisted that the appel- 
lants are estopped to claim any right to the maintenance 
of the restriction of subdivision (m) of the ordinance. 
This contention is based on the fact that at one time 
the appellants owned the property now owned by the 
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defendants and that when they sold it they did so with 
a 5-year restriction which had expired. 

This was a fact, but the restriction had expired before 
the zoning ordinance was adopted and before defend- 
ants started construction. The appellants had no in- 
terest in or control over the property when the ordinance 
was adopted. In truth the restrictive provisions under 
examination here have attached to this property since 
1947 which was before the defendants acquired it. The 
doctrine of estoppel applies when one by his words or 
conduct causes another to believe in the existence of a 
certain state of facts and to act upon that belief or to 
alter his previous condition. See, State v. Smith, 135 
Neb. 423, 281 N. W. 851; Bleicher v. Heeter, 141 Neb. 787, 
4 N. W. 2d 897. The contention that appellants are 
estopped is without merit. 

The decree in case No. 33702 is reversed and the cause 
remanded to the district court with directions to enjoin 
defendants from construction of their building with its 
east end less than 40 feet from the east lot line. 

The decree in case No. 33705 is reversed with direc- 
tions to render decree effectually overruling the order 
of the board of adjustment wherein it granted authority 
to the defendants to construct a building on the property 
in question less than 40 feet from the east line thereof. 

REVERSED AND REMANDED WITH DIRECTIONS. 


. Norman H. MarMEt, SR., ET AL., APPELLEES, v. NoRMAN H. 
MarMEt, JR., ET AL., APPELLANTS, IMPLEADED WITH PATTY 


SUTTER MARMET ET AL., APPELLEES. 
10 N. W. 2d 301 


Filed May 6, 1955. No. 33712. 


1. Subrogation. The doctrine of subrogation is not available to 
one who pays his own primary obligation. 

2. Husband and Wife. At common law the husband and wife are 
treated as one person, that is, the legal existence of the wife 
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is suspended during marriage, and she becomes incapable of 
making a valid contract to bind either herself or her estate. 


The common-law disability of a married woman is still 

in force in this state, except as it has been abrogated by statute. 

4. . Under our statute, a married woman is but partially 
emancipated from her common-law disability to contract. 

5. . The statute has removed the common-law disability 


of a married woman to bind her separate property, where her 
contract is made with intent on her part to bind it. 

6. Husband and Wife: Bills and Notes. When a married woman 

signs a note there is no presumption that she intended thereby 

to fasten a liability upon her separate estate. 

Husband and Wife: Evidence. A valid provision in the con- 

tract, expressly and unequivocally binding her separate estate, 

is conclusive proof of such intention, and cannot be contradicted 
by parol evidence. : 

In cases where the note does not contain a 
clause to the effect that the wife intends to bind her separate 
estate, parol evidence is admissible to show the intent of the 
parties. 

9. Husband and Wife: Bills and Notes. When coverture is pleaded 
and proved or admitted, the burden is upon the plaintiff to 
establish that the note, upon which the action is based, was 
made with reference to, and upon the credit of, her property 
and with the intent to bind the same. 

10. Case Modified. Insofar as the rule laid down in First Nat. 
Bank of Chicago v. Stoll, 57 Neb. 758, 78 N. W. 254, can be 
said to be in conflict herewith the same is modified. 


~ 


APPEAL from the district court for Richardson County: 
VIRGIL FALLOON, JUDGE. Reversed and remanded with 
directions. 


Archibald J. Weaver, for appellants. 
Wiltse & Wiltse, for appellees. 


Heard before Stmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


WENKE, J. 

This is a partition action brought in the district court 
for Richardson County by Norman H. Marmet, Sr., and 
Viola E. Marmet. The district court found that plaintiff 
Norman H. Marmet, Sr., had an undivided seven-ninths 
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interest in the 152.58 acres being partitioned and that 
each of the defendants, Norman H. Marmet, Jr., Gene 
F, Marmet, and Melvin O. Marmet, had an undivided 
two twenty-sevenths interest therein. The court then 
decreed partition thereof accordingly but charged each 
of these defendants’ share with $645.52 in favor of the 
plaintiff Norman H. Marmet, Sr. These defendants filed 
a motion for new trial and, from the overruling thereof, 
have filed this appeal. 

We shall herein refer to Norman H. Marmet, Sr., as 
appellee except when necessary to refer to him by his 
name and to the three appealing defendants as appel- 
lants except when it becomes necessary to refer to them 
by their names. 

Two of the appellants, Gene F. Marmet and Melvin 
O. Marmet, are minors over 14 years of age. They were 
represented in the district court by a guardian ad litem. 
The guardian ad litem took this appeal for them and is 
properly representing them here. 

The principal question presented by this appeal is, 
under the facts disclosed by the record, is appellee en- 
titled to be subrogated to the mortgage lien which was 
on the lands being partitioned at the time appellants 
became the owners of an interest therein as heirs of their 
mother, and if so, the amount? 

The record shows, either by admissions in the plead- 
ings or stipulations of the parties, that on October 30, 
1946, appellee and his then wife, Amanda E., signed a 
$9,000 note payable to Henry C. Barton and executed 
a mortgage on the lands referred to herein to secure it, 
which lands constituted their homestead; that there- 
after, on November 14, 1948, Amanda E. Marmet died 
intestate leaving as her sole and only heirs at law ap- 
pellee, her husband, and their four sons, Norman H., Jr., 
Gene F., Melvin O., and MerylIn Leon; that her estate 
has never been administered; that she died seized of 
an undivided one-third interest in the 152.58 acres here- 
in being partitioned which were then subject to the 
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$9,000 mortgage hereinbefore described; that the son 
Merlyn Leon, born November 13, 1948, died intestate 
on November 15, 1948; that his estate has never been 
administered; that on July 14, 1951, appellee and his 
then wife, Viola E., executed a $15,500 note and mort- 
gage to W. R. Boose, giving as security therefor appellee’s 
interest in the 152.58 acres; that $9,000 of this loan was 
used to pay the existing mortgage on the farm, the origin 
of which has already been set forth; and that the mort- 
gage given to secure this loan of $9,000 was cancelled 
and released of record. 

The pleadings of both parties show that on October 
30, 1946, when Amanda E. Marmet executed the $9,000 
note and mortgage, she was a married woman, the wife 
of appellee. Appellants pleaded, and here contend, that 
appellee was primarily liable for the indebtedness which 
he paid and consequently not entitled to the benefit of 
the doctrine of subrogation. 

Section 62-1,192, R. R. S. 1943, defines a person 
primarily liable on an instrument as follows: “The per- 
son ‘primarily’ liable on an instrument is the person 
who by the terms of the instrument is absolutely re- 
quired to pay the same. All other parties are ‘secondar- 
ily’ liable.” 

If appellee was the only one primarily liable for the 
$9,000 indebtedness then he would not be entitled to 
subrogation for, as we said in Luikart v. Buck, 131 Neb. 
866, 270 N. W. 495: “The doctrine of subrogation is not 
available to one who pays his own primary obligation.” 
In that opinion the court went on to say: “The right 
of subrogation never follows an actual primary liability, 
and one who discharges a primary liability has no right of 
subrogation against another. In such cases payment is 
an extinguishment of the liability. 60 C. J. 712.” 
See, also, 50 Am. Jur., Subrogation, § 20, p. 695; 83 C. J. 
S., Subrogation, § 8, p. 600; 9 Thompson on Real Prop- 
erty (Perm. ed.), § 5055, p. 515; 59 C. J. S., Mortgages, 
§ 876, p. 1706. 
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As stated in 83 C. J. S., Subrogation, § 8, p. 601: ‘“* * * 
subrogation is not allowed in favor of him who pays a 
debt in performance of his own obligation, since the 
right of subrogation never follows an actual primary 
liability, and there can be no right of subrogation in one 
whose duty it is to pay, or in one claiming under him 
against one who is secondarily liable, or not liable at all.” 

On the other hand appellee contends that the prop- 
erty was subject to a mortgage indebtedness incurred 
by both Norman H. Marmet, Sr., and Amanda E. Mar- 
met and that, being joint makers, both Amanda E. Mar- 
met and Norman H. Marmet, Sr., were primarily liable 
to the other for contribution in event one paid the 
indebtedness. 

Amanda E. Marmet could and did give a valid mort- 
gage on her interest in the land. See § 42-202, R. R. S. 
1943. 

If Amanda E. Marmet, the wife, was primarily liable 
with appellee, her husband, for the $9,000 debt secured 
by their mortgage we could agree with appellee that 
he would then be entitled to contribution from her and, 
to the extent of the right to contribution, subrogated to 
all rights under the mortgage which was given to secure 
it. See Exchange Elevator Co. v. Marshall, 147 Neb. 
48, 22 N. W. 2d 403. Therein we said: 

“A joint or joint and several debtor who has been 
compelled to pay more than his share of the common 
debt has the right of contribution from each of his co- 
debtors. * * * 

“The paying debtor is entitled to recover from the 
other or others the amount which he has paid in excess 
of his own proportionate part.” 

“At common law the husband and wife are treated 
as one person, that is, the legal existence of the wife is 
suspended during marriage, and she becomes incapable 
of making a valid contract to bind either herself or her 
estate.” Webb v. Hoselton, 4 Neb. 308, 19 Am. R. 638. 

“The common-law disability of a married woman is 
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still in force in this state, except as it has been abro- 
' gated by statute.” Fidelity & Deposit Co. v. Lapidus, 
136 Neb. 473, 286 N. W. 386. See, also, Grand Island 
Banking Co. v. Wright, 53 Neb. 574, 74 N. W.: 82. 

“Under our statute, a married woman is but partially 
emancipated from her common-law disability to con- 
tract.” Farmers’ Bank v. Boyd, 67 Neb. 497, 93 N. W. 
676. 

“The statute has removed the common-law disability 
of a married woman to bind her separate property, where 
her contract is made with intent on her part to bind it.” 
John Fletcher College v. Estate of Pailing, 121 Neb. 
847, 238 N. W. 750. 

“When a married woman signs a note there is no pre- 
sumption that she intended thereby to fasten a liabil- 
ity upon her separate estate, but in an action on such 
note, where coverture is pleaded as a defense, and proved, 
the burden is upon the plaintiff to establish that it was 
made with reference to, and upon the credit of, her 
property, and with the intent to bind the same.” Grand 
Island Banking Co. v. Wright, supra. 

We have also said: “A valid provision in the contract, 
expressly and unequivocally binding her separate es- 
tate, is conclusive proof of such intention, and cannot 
be contradicted by parol evidence.” pare & Deposit 
Co. v. Lapidus, supra. 

But, ‘* * * in cases where the note does not contain 
a clause to the effect that the wife intends to bind her 
separate estate, parol evidence is admissible to show | 
the intent of the parties.” Sturm v. Lloyd, 130 Neb. 
89, 264 N. W. 150. 

There is nothing in the pleadings, nor in the stipulation 
agreed to, to show that Amanda EK. Marmet bound, or 
* intended to bind, her separate estate when she signed 
the note and mortgage. In the absence thereof the trial 
court was without authority to find that she was per- 
sonally liable for the $9,000 indebtedness. See, Dodge 
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v. Healey, 103 Neb. 180, 170 N. W. 828; Filley v. Man- 
cuso, 135 Neb. 403, 281 N. W. 850. 

The pleadings set forth the married status of Amanda 
E. Marmet at the time she signed the note and mort- 
gage but the appellants did not specifically allege in 
their answers that she did not intend to thereby bind 
her separate estate. In First Nat. Bank of Chicago v. 
Stoll, 57 Neb. 758, 78 N. W. 254, we said: “A plea of 
coverture must negative the conditions under which a 
married woman is by statute permitted to contract.” 

The foregoing is based on our holding in Gillespie v. 
Smith, 20 Neb. 455, 30 N. W. 526, wherein we said: 
“* * * when a married woman sets up her coverture to 
avoid liability on her contracts she must in her an- 
swer negative all the causes from which otherwise her 
liability may be inferred, as that ‘the contract did not 
concern her separate property, trade, or business.’”’ 

However, in Grand Island Banking Co. v. Wright, 
supra, we said: “When a married woman signs a note 
there is no presumption that she intended thereby to 
fasten a liability upon her separate estate * * *.” Con- 
sequently it could not be inferred that by merely signing 
a note Amanda E. Marmet intended to bind her separate 
estate. 

As stated in Farmers’ Bank v. Boyd, supra: “The sign- 
ing of a promissory note by a married woman creates no 
presumption of consideration or of her intention to bind 
her separate estate.” 

We think the correct rule is stated in Grand Island 
Banking Co. v. Wright, supra. Therein this court held 
that when coverture is pleaded and proved or admitted, 
the burden is upon the plaintiff to establish that the note, 
upon which the action is based, was made with reference 
to, and upon the credit of, her property and with the 
intent to bind the same. Insofar as the rule laid down 
in First Nat. Bank of Chicago v. Stoll, supra, can be said 
to be in conflict therewith the same is modified. In sup- 
port of this holding, see First Nat. Bank of Sutton v. 
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Grosshans, 54 Neb. 773, 75 N. W. 51; State Nat. Bank 
v. Smith, 55 Neb. 54, 75 N. W. 51; Citizens State Bank 
v. Smout, 62 Neb. 223, 86 N. W. 1068; Farmers’ Bank 
v. Boyd, supra; Northwall Co. v. Osgood, 80 Neb. 764, 
115 N. W. 308; Dodge v. Healey, supra; Fidelity & Deposit 
Co. v. Lapidus, supra. 

As stated in First Nat. Bank v. Ernst, 117 Neb. 34, 
219 N. W. 798: “Intent of a married woman to bind her 
separate estate for the payment of a note executed in 
Nebraska, as surety for her husband with whom she is 
living in Nebraska, where such note does not relate to 
her separate estate, trade, or business, is a condition pre- 
cedent, in the absence of which she has no capacity 
to make a binding contract.” 

And in Farmers’ Bank v. Boyd, supra, we said: “The 
burden of proof is upon the holder of a promissory note 
signed by a married woman to show that she intended 
to bind her separate estate for the satisfaction of the 
obligation.” See, also, John Fletcher College v. Estate 
of Pailing, supra; Fidelity & Deposit Co. v. Lapidus, 
supra; Dodge v. Healey, supra; Filley v. Mancuso, supra. 

Appellee had a life estate in the property when he 
paid the $9,000 indebtedness, since it was the homestead 
of the parties at the time Amanda E. Marmet died. 
Appellee calls our attention to the principle that when 
a life tenant is compelled to pay off a mortgage debt 
in order to protect his life estate that he ordinarily 
is, aS against remaindermen, subrogated to the lien of 
the mortgage indebtedness. 

As stated in Downing v. Hartshorn, 69 Neb. 364, 95 
N. W. 801, 111 Am. S. R. 550: “It is undoubtedly a 
general rule that where a tenant for life pays off a 
mortgage or other charge upon the entire estate, he 
is presumed to do so for his own benefit, and may pre- 
serve and enforce the lien for reimbursement over and 
above the proportion of the debt which he is bound to 
contribute.” 

And in Tindall v. Peterson, 71 Neb. 160, 98 N. W. 
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688, we said: “It is a general rule, subject to exceptions 
not applicable to the case at bar, that a life tenant, who 
in order to preserve the estate pays off an incumbrance 
upon the fee, is entitled to reimbursement from the 
reversioners or remaindermen.” 

But this principle has no application where the life 
tenant paid off his own debt for which he alone was 
primarily liable. That situation results in an excep- 
tion to the general rule. 

Appellee also calls our attention to the principle that 
a tenant in common who has paid off a lien or an in- 
cumbrance on the property is ordinarily entitled, on 
partition, to a proportionate reimbursement therefor 
from the other tenants. Likewise this principle has no 
application where the tenant in common has paid off 
his own debt for which he alone was primarily liable. 

Having come to the conclusion that appellee has failed: 
to show that Amanda E. Marmet intended to obligate 
herself upon the $9,000 note when she signed it by 
agreeing to make her separate estate liable therefor, 
we find she was not personally obligated to pay it. 
On the other hand we find the indebtedness evidenced 
by the note was the primary obligation of appellee, that 
he was personally obligated to pay it, and that when he 
did so the debt was extinguished. Consequently we 
think the trial court was in error in subrogating the 
appellee to the lien of the mortgage given to secure the 
note, which appellee had paid, and in charging the 
share of these appellants in the land with any part 
thereof. 

We therefore reverse that part of the trial court’s 
decree charging each of the appellants’ interest in the 
land with $645.52 with direction that the decree be 
modified in accordance with our opinion herein. The 
guardian ad litem is allowed a fee of $150 for services 
in this court, which amount is to be taxed as costs. 
Costs are taxed to appellee, Norman H. Marmet, Sr. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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NorMAN HOFFMAN, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
70 N. W. 2d 314 


Filed May 6, 1955. No. 33732 


1. Criminal Law. Extrajudicial admissions or a voluntary con- 
fession is insufficient to prove that a crime has been committed, 
but either or both are competent evidence of the fact and may, 
with corroborative evidence of facts and circumstances, establish 
the corpus delicti and guilty participation of the defendant. 
Criminal Law: Witnesses. The credibility of witnesses and the 
weight of their testimony are for the jury to determine in a 
criminal case, and the conclusion of the jury will not be dis- 
turbed unless it is clearly wrong. 


po 


3. Intoxicating Liquors: Trial. If intoxication of a person is an 
issue in litigation and foundational requirements are observed 
evidence of the alcoholic content of a specimen of his body fluid 
determined by a chemical analysis and expert opinion evidence 
as to intoxication based upon the fact of such alcohol in the 
system of the person in question are admissible. 


4. Intoxicating Liquors: Statutes. The legislative act providing 
that a presumption results that the operator of a motor vehicle 
is under the influence of intoxicating liquor from a determina- 
tion that the amount of alcohol in the body fluid of the operator 
at the time in question is 0.15 percent or more by weight as 
shown by a chemical analysis is in derogation of the common 
law, and it must be strictly interpreted and applied as limited 
by the terms of the act. 


The provisions of section 39-727.01, R. R. S. 
1948, are only applicable to and available in a prosecution for a 
violation of section 39-727, R. S.-Supp., 1953. 

6. Criminal] Law: Appeal and Error. If it does not appear from 
the record that an incorrect instruction to the jury did not 
affect the result of a trial of a criminal case unfavorably to the 
defendant the giving of the instruction must be considered 
prejudicial error. ~ 


Error to the district court for Buffalo County: Etp- 
RIDGE G. REED, JUDGE. Reversed and remanded. 


Dryden & Jensen, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Ralph D. 
‘Nelson, for defendant in error. 
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Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BosLaucH, J. 

Norman Hoffman, identified herein as defendant, was 
charged with and convicted of the crime of motor ve- 
hicle homicide. § 28-403.01, R. S. Supp., 1953. He was 
adjudged to be confined in the State Reformatory. He 
prosecutes error to review the record of his conviction. 

The defendant contests the sufficiency of the evidence 
to authorize a verdict of guilty. He and Billy Carlson, 
hereafter referred to as Carlson, were traveling west- 
ward on U. S Highway No. 30 in the early morning of 
May 16, 1954, in the 1949 Ford convertible automobile 
of defendant. The White Spot Service Station is near 
to, north of the highway, and east of Kearney. A 2 or 
3 ton straight Chevrolet truck was serviced at the sta- 
tion. Its lights were checked and were found to be in 
serviceable condition. The lights on the sides of the 
truck were amber color, there were red ones on each rear 
corner, and a stop light on the back of the truck. The 
truck left the station, was driven out of the driveway, 
and westward on the highway. 

The automobile of the defendant was at about 3:45 
a.m. driven into and collided with the rear of the truck 
described above some distance west of the station. There 
were two persons traveling eastward on the highway 
and when they were 500 to 800 yards west of the station 
they saw the collision of the car and the truck. A spare 
tire was thrown into the air and over the highway. The 
noise made by the collision was heard. The truck 
twisted around to the left and then to the right down 
into the ditch on the north of the highway. The car 

. collided with the rear of the truck on the north side 
of the highway, swerved towards the south, and trav- 
eled southwest to about the right-of-way fence of the 
Union Pacific Railroad Company. One of the men who 
witnessed the tragedy heard what he termed an explo- 
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sion and saw the truck leave the highway as if it had been 
picked up and thrown from the road. The drive 
shaft of the truck was broken and detached from it. 
It was upright with one end in the shoulder of the high- 
way a considerable distance east of where the truck came 
to rest. The dual wheels on the rear of the truck were 
broken off and were hanging on the south side of it. 

The shoulders of the road were wet and muddy. There 
were wheel and skid marks for 50 feet east of the truck, 
for the next 6 feet eastward there were none, and for 
an additional distance of 57 feet there were tire marks 
on the surface of the road. At the extreme east end of 
the 57 feet there was debris consisting of chrome strips, 
pieces of battery casing, and broken glass in the north 
lane of the highway but none in the south lane. The 
distance from the debris to where the truck stopped was 
147 feet. 

The car of defendant was substantially destroyed. It 
is not easily understandable how anyone could have 
been riding in the driver’s position or at all in the car 
and survived. The convertible top of the car was not 
collapsed. It was broken down on and into the body 
of the car by the collision. The distance from the debris 
and where the skid marks first appeared southwesterly 
to where the car went into the ditch on the south side 
‘of the road was 141 feet, and it thereafter traveled 101 
feet. The total distance it went from the probable 
place of the collision was 242 feet. The distance from the 
debris in the north lane of the highway to the center 
driveway at the White Spot Service Station was 603 
feet. 

Immediately after the accident Carlson was on the pas- 
senger or right side of the front seat of the car. He 
was leaning to the right against the door which was 
partly open and the upper part of his body was hanging 
out of the car. He was dead. He had light or blond 
hair. Blood and blond hair were found on the post on 
the right front of the car. A man with dark hair was 
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found in the front seat of the car almost but not wholly 
behind and under the steering post and wheel. He was 
afterwards identified as the defendant. He regained 
consciousness as the first person reached the car after 
the accident. Defendant was saying “ ‘Don’t, honey. 
Don’t, honey.’—like that.” His right foot was between 
- the clutch and the brake pedals. The front door on the 
left side of the car was forced open arid his foot was 
loosened. The steering wheel had been bent downward 
and was against the defendant. It was pried upward 
and the defendant was removed from the car and taken 
to a hospital at Kearney. Alcohol was detected on the 
breath of defendant and in the car. There were drink- 
ing glasses, pop bottles, bottle openers, whisky bottles, 
beer bottles, and chlorophyll mints in the car. 

The defendant and Carlson left Holdrege about 3 p. 
m., May 15, 1954, on an adventure to Grand Island 
and met two lady friends at the race track. They had 
5 or 6 drinks before about 7 p. m. when they retired 
to the Sunset Motel where the ladies were staying and 
had highballs. Their liquor supply was not adequate 
to their demands and Carlson left to secure a supply 
of whisky. They met later, had dinner, and thereafter 
visited numerous night spots. The frequency or con- 
tinuity of their indulgence in intoxicating liquor was 
remarkable. There was some unpleasantness and the 
ladies left defendant and Carlson about 2:30 a. m. at the 
Top Hat but they stayed there until 2:45 a.m. They 
then went to the Sunset Motel to see the girls and “give 
them a social call * * *.” When they left there on the 
‘trip back to Holdrege Carlson was in the front seat 
alone and was driving the car, and defendant was lying 
on the back seat. 

The defendant said he went to sleep a few minutes 
after they left the Sunset Motel in Grand Island and that 
he was not conscious of anything thereafter until about 
9:30 a. m. when he realized that he was in a hospital in 
Kearney. He did not drive his car from the time they 
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left the race track in Grand Island about 7 p. m. the 
night before until after the accident. The car was driven 
by Carlson during this period. Defendant did not deny 
that he and Carlson were on an intensive drinking ex- 
perience during the afternoon and night preceding the 
accident. Defendant denied that he gave consent to 
anyone that a specimen of his blood might be taken for 
a test of the alcoholic content of it; that he was not to his 
knowledge asked concerning this; that he did not tell the 
sheriff of the county that he was driving his car at the 
time of the collision; and that he had no recollection of 
being asked concerning this. He claims inability to have 
given binding consent or to have made any responsible 
statement at the time the sheriff claims to have talked 
with him at the hospital because of his condition result- 
ing from his injuries, shock, and injections of morphine. 
The injuries defendant suffered in the accident were the 
fractures of the bones of each arm and an abrasion on 
the forehead between his eyes. 

The sheriff claims he talked with defendant at the 
hospital at 6 a. m., about 2 hours after the accident; that 
defendant told him he was driving the car; that defend- 
ant then gave permission for a specimen of blood to be 
taken from his body and tested for its alcoholic content; 
that a specimen of blood was taken by the attending 
physician, placed in a container, and delivered to the 
sheriff; and that he retained it in his possession until 
he delivered it t6 the person in charge of the city and 
county public health laboratory in Grand Island. The 
person to whom the specimen of blood was delivered 
by the sheriff had a permit from the Department of 
Health of the state authorizing him to make body fluid 
tests and he was qualified to make such tests. He made 
an examination and test of the specimen of blood im- 
mediately after it was placed in his custody at about 
10:45 a. m., May 17, 1954, the day after the accident, and 
he found thereby that the alcoholic content in the blood 
specimen was 0.24 percent by weight. 
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An examination of the body of Carlson established 
that he had two severely blackened eyes with hemor- 
rhage into the eyeball structure; that areas on his head 
had the skin and underlying tissue dug out; that in 
the left temple there was a cut through the scalp start- 
ing on the hair line on the left and extending poster- 
iorly to the bregma; that there was a depressed frac- 
ture beginning immediately above the left eye, extend- 
ing backward about 3 centimeters above the hair line, 
and extending to the left and to the right so that there 
was an island of bone tissue about 414 inches long 
completely broken off of the skull structure and de- 
pressed inward; that there were, continuous with the 
posterior portion of the depressed island of bone, several 
radiating radial fractures through the bone like spokes 
of a wheel; that there were deep severe cuts on both 
knees and the kneecap of the right knee had a complete 
transverse fracture; that there was no skin discoloration 
on the chest; that the sternum and ribs were intact; 
and that there were no injuries to the abdomen. The 
opinion of the physician who made the examination 
was that the death of Carlson was caused by a com- 
pound depressed fracture of the skull with laceration of 
the brain substance. 

Defendant argues that the proof is insufficient to 
sustain the verdict because it does not show, as the law 
requires, that defendant was operating a motor vehicle 
at the time of the accident which caused the death of 
Carlson; that the statement claimed to have been made 
by defendant in the hospital after the accident that he 
was driving the car does not have sufficient probative 
force to justify conviction; and that it was not made to 
appear that defendant at the time it was claimed he 
made the admission had ability to make a rational or 
binding statement. If the statement attributed to de- 
fendant was the only evidence of the fact that he was 
operating the motor vehicle it would be insufficient. 
There is proof of other facts and circumstances: The 
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position of defendant in the car after the accident; the 
position of the only other passenger in the car; the 
nature and location of the injuries Carlson received; 
the blood and light or blond hair on the doorpost of 
‘the car in front of where he was found in the car; 
and the fact that he had light or blond hair and that the 
hair of defendant was dark. In Fisher v. State, 154 
Neb. 166, 47 N. W. 2d 349, it is said: “Extrajudicial 
admissions or a voluntary confession is insufficient to 
prove that a crime has been committed, but either or 
both are competent evidence of the fact and may, with 
corroborative evidence or circumstances, establish the 
corpus delicti and guilty participation of the defendant.” 
See, also, Vanderheiden v. State, 156 Neb. 735, 57 N. 
W. 2d 761. 

There is conflict in the evidence concerning the con- 
dition of defendant after the accident when it is said 
he talked with the sheriff. There is proof that he was 
conscious when being taken to the hospital and that he 
asked the men with him if he was being taken to jail. 
The sheriff did not notice the defendant was incapaci- 
tated to understand and talk. The doctor who was ad- 
ministering to defendant was present and he did not 
protest the desire of the sheriff to converse with the 
defendant. The doctor by taking the specimen of blood 
from the body of defendant after the conversation evi- 
denced his belief in the sufficiency of the assent thereto 
given by the defendant. In any event it was the privi- 

' lege and duty of the jury to resolve conflicts in the 
evidence, pass on the credibility of witnesses, deter- 
mine the plausibility of explanations, and weigh the 
evidence. The conclusion of the jury may not be dis- 
turbed unless it is clearly wrong. Fisher v. State, supra, 
states the rule: “The credibility of witnesses and the 
weight of their testimony are for the jury to determine 
in a criminal case, and the conclusion of the jury can- 
not be disturbed unless it is clearly wrong.” The trial 
court properly denied the motion of defendant to dismiss 
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the case on the ground of insufficiency of evidence. 

The admissibility of evidence of the result of an ex- 
amination and test of a specimen of blood taken from the 
body of defendant is challenged. The proof concerning 
consent of defendant to the taking of a specimen of his 
blood for a test of its alcoholic content is conflicting. 
The State produced proof that he did give his consent 
thereto. The defendant denies that he gave such per- 
mission and asserts his mental incapacity to do so at that 
time. The evidence concerning this has been sufficiently 
stated above. The requirements as to conditions of 
relevancy in point of time, tracing, and identification of 
the specimen of the blood, the accuracy of the analysis 
of it, and the qualification of the person who made the 
examination and test and who testified concerning it 
were shown to have been observed. Otherwise stated a 
sufficient foundation was established for the admission 
of the result of the test if it was competent evidence in 
the case. In a case in which there was a conviction for 
the crime of motor vehicle homicide and foundational re- 
quirements were conceded, this court said that evidence 
of this character was admissible on the issue of the in- 
toxication of the defendant at the time it was charged he 
committed the offense. Vore v. State, 158 Neb. 222, 
63 N. W. 2d 141. It is quite generally considered that 
if the intoxication of a person is important in litigation 
evidence as to the taking of a specimen of body fluid 
of the person in question and of the alcoholic content 
of the specimen as determined by analysis, and expert 
opinion evidence as to intoxication based upon the re- 
sult of the presence of such alcohol in the system of the 
person are admissible against him. Annotations, 127 A. 
L. R. 1513, 159 A. L. R. 209. 

The court by instruction No. 14 advised the jury that 
if it found from the evidence concerning the analysis 
of the blood of the defendant that there was 0.15 percent 
or more by weight of alcohol in it there was a presump- 
tion of law that he was under the influence of alcoholic 
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liquor at the time the specimen of blood was procured 
from him but that the presumption was not conclusive 
of the fact. The defendant contests the legality of this 
part of the charge to the jury. The legislative act pro- 
viding that a presumption results that the operator of a 
motor vehicle is under the influence of intoxicating 
liquor from a determination that the amount of alcohol 
in the body fluid of the operator at the time in question is 
0.15 percent or more by weight as shown by chemical 
analysis is in derogation of the common law and it must 
be strictly interpreted and applied as limited by its 
terms. § 39-727.01, R. R. S. 1943; Vore v. State, supra. 
The unequivocal language of the act limits its application 
to a criminal prosecution of a person for operating or 
being in the actual physical control of a motor vehicle 
while under the influence of alcoholic liquor or of any 
drug. The first sentence thereof contains this language: 
“In any criminal prosecution for a violation of section 
39-727 relating to driving a vehicle while under the in- 
fluence of intoxicating liquor, the amount of alcohol in 
the defendant’s body fluid at the time alleged, as shown 
by chemical analysis of the defendant’s blood, spinal 
fluid, or urine, shall give rise to the following rebuttable 
presumptions: * * * (3) If there was 0.15 per cent or 
more by weight of alcohol in the defendant’s blood, spinal 
fluid, or urine, it shall be presumed that the defendant 
was under the influence of intoxicating liquor at the 
time the specimen was taken.” § 39-727.01, R. R. S. 
1943. The section of the statute described in the fore- 
going says: “It shall be unlawful for any person to 
operate or be in the actual physical control of any motor 
vehicle while under the influence of alcoholic liquor or 
of any drug. Any person who shall operate or be in 
actual physical control of any motor vehicle while under 
the influence of alcoholic liquor or of any drug shall be 
deemed guilty of a crime * * *.” § 39-727, R. S. Supp., 
1953. 
The crime of motor vehicle homicide and the crime 
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of having possession or operating a motor vehicle while 
under the influence of intoxicating liquor or a drug are 
separate and distinct crimes created by independent and 
complete acts by the Legislature. It is presumed that the 
Legislature acted with knowledge and purpose in limiting 
the application of section 39-727.01, R. R. S. 1943, to a 
prosecution for a violation of section 39-727, R. S. Supp., 
1953. This presumption is contributed to by the fact that 
section 39-727.01, R. R. S. 1943, providing for a body 
fluid test and the effect of the result thereof, and section 
28-403.01, R. S. Supp., 1953, creating the crime of motor 
vehicle homicide, were enacted at the same session of 
the Legislature. It is not probable that it would have 
overlooked the latter section if it intended the former 
section should have application to a prosecution by virtue 
of the latter. A determination that the provisions of sec- 
tion 39-727.01, R. R. S. 1943, have application to a prose- 
cution for the crime of motor vehicle homicide, not- 
withstanding the unambiguous language of the section 
to the contrary, would not be a strict interpretation of 
its terms and the limitation expressly contained therein, 
but would be judicial legislation of the most obvious 
character. The instruction complained of submitted to 
the jury inapplicable extraneous matter, it was contrary 
to law, and its inclusion in the charge to the jury was 
error. 

The evidence is not conclusive that the defendant was 
under the influence of intoxicating liquor at the time of 
the accident. There is no direct testimony that he was. 
The first person to the car of defendant after the acci- 
dent did not detect any odor of liquor. The sheriff was 
at the place of the accident. Soon thereafter he went 
to the hospital and talked with the defendant. He did 
not detect or observe any evidence of the defendant be- 
ing under the influence of liquor. The sheriff said the 
defendant was coherent and spoke as a normal person. 
The jury was permitted to and may have concluded 
from instruction No. 14 concerning the presumption 
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arising from the result of the test of the blood of de- 
fendant that he was under the influence of intoxicating 
liquor at the time of the accident and was thereby then 
unlawfully operating a motor vehicle which caused the 
death of Carlson, and hence defendant was guilty of 
motor vehicle homicide. In any event it cannot be as- 
certained from the record that the jury was not im- 
properly influenced by the instruction or that the de- 
fendant was not thereby prejudiced. It must therefore 
be determined that the giving of instruction No. 14 
’ permitted the defendant to be convicted of a crime con- 
trary to law and that it was prejudicial error. Jacox 
v. State, 154 Neb. 416, 48 N. W. 2d 390; Borden v. Gen- 
eral Insurance Co., 157 Neb. 98, 59 N. W. 2d 141. 

The conviction and judgment should be and they are 
reversed and the cause is remanded to the district court 
for Buffalo County for further proceedings according 
to law. 

REVERSED AND REMANDED. 


EUNICE WASHINGTON, PLAINTIFF IN ERROR, v. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
70 N. W. 2d 378 


Filed May 138, 1955. No. 33675. 


1. Homicide: Appeal and Error. Where the evidence does not 
establish a higher grade of homicide than manslaughter it 
may be prejudicial error to submit to the jury the issue of 
murder in the second degree even though the trial results in 
an acquittal of the accused on the graver charge and a con- 
viction on the lesser. 

2. Homicide: Trial. Where the evidence is such that different 
conclusions may properly be drawn therefrom as to the degree 
of the crime, it is the duty of the trial court to instruct the 
jury on such degrees of homicide as find support in the 
evidence. 

3. Homicide: Evidence. A photograph of the victim of a homicide 
which tends to throw light upon or illustrates a controverted 
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issue may properly be received in evidence where a proper 
foundation has been laid for its admission. 

4. Trial: Appeal and Error. The cross-examination of a witness 
which relates to the issues and facts pertinent thereto may be 
pursued by counsel as a matter of right, but when the object 
of the cross-examination is to collaterally ascertain the ac- 
curacy or credibility of a witness, some latitude should be per- 
mitted. The scope of such latitude is ordinarily subject to the 
discretion of the trial judge and, unless abused, its exercise 
is not reversible error. 

5. Criminal Law: Trial. A plea of not guilty in a criminal action 
puts in issue all the material allegations of the information 
and all matters of defense which have sufficient support in 
the evidence to be submitted to the jury. It is the duty of 
the trial court to instruct as to the law applicable to all of 
such matters whether requested to do so or not. 

G. Trial. A trial court is not required to instruct in the exact 
language of a requested instruction. If the point is covered 
by an instruction couched in proper terms it meets all the 
requirements of the law. 


Error to the district court for Beueias County: L. 
Ross NEWKIRK, JupGE. Affirmed. 


Eugene D. O’Sullivan, Sr., and Eugene D. O’Sullivan, 
Jr., for plaintiff in error. 


Clarence S. Beck, Attorney General, and Robert V. 
Hoagland, for defendant in error. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CARTER, J. 

The defendant, Eunice Washington, was charged with 
second degree murder. The information charges that 
on or about January 5, 1953, defendant killed Orville 
Washington maliciously and purposely, but without pre- 
meditation. Defendant entered a plea of not guilty. 
The jury found the defendant guilty of manslaughter, 
and the trial court imposed a sentence of 5 years in the 
Nebraska Reformatory for Women. The defendant 
brings error proceedings to: this court. 

The deceased, Orville Washington, was the husband 
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of the defendant. On the evening of January 4, 1953, 
they drove to a bar in South Omaha where they drank 
some beer. They left about 11:30 p. m., accompanied by 
three men who had asked for a ride to North Omaha. 
The three men were let out at the Off-Beat Club located 
at Twenty-fourth and Lake Streets. Defendant and 
her husband went to the Elks Club, a few doors from 
the Off-Beat Club. Shortly thereafter the three men, 
who had stopped at the Off-Beat Club, came into the 
Elks Club. Defendant testifies that her husband as- 
sumed the men had followed them by a prearrangement 
with her, and he became angry. Defendant and her 
husband left and went to their nearby apartment where 
the argument continued. The deceased was shot and 
killed in the apartment by defendant sometime shortly 
thereafter. 

The defendant called the police after the shooting. 
Officer Pitman Foxall and two other officers responded 
' to her call. Officer Foxall made a complete investigation 
of the premises and interrogated the defendant con- 
cerning the shooting. He thereafter took her to the 
police station where she made a statement which was — 
transcribed by a shorthand reporter. Her statements 
to the shorthand reporter were read into the evidence 
by the reporter from his original notes. The evidence 
of Officer Foxall and the statement made by the de- 
fendant to the shorthand reporter were substantially 
the same. . 

The evidence as related by the defendant in her state- 
ment to the shorthand reporter was in part as follows: 
“It wasn’t about anything that amounted to anything 
that I could see, but in the meantime we had been out 
-and drank a couple bottles of beer or so and come home 
and you know how your family is, and how my family 
is, it is all the same thing when you are upset and I 
had some glasses on my kitchen table that I had un- 
packed * * * and he started arguing about nothing in 
particular and when I turned my back, Mr. Washington 
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come by me and did this (indicating). That is how I 
got this bruised eye (indicating) and it made me angry 
and in the meantime he come out of the bedroom and he 
come right out in the kitchen and I had those glasses 
on the table and I got angry and I started throwing the 
glasses * * *. I threw the glasses at him * * *. I just 
really did what I did just to scare him * * *, and when I 
fired it hit him and I couldn’t do it again in a thousand 
times and I only fired one time.” The gun was a .32 
caliber automatic which she kept in the house. When 
Washington came up behind her he brushed her or hit 
her and she fell into a closet, and that made her angry. 
She said there had been arguments on the way home 
from the Elks Club but it was all about nothing. She 
went into the bedroom and got the gun from a drawer. 
She came out with the gun and fired the shot. She 
only meant to scare him. She was only 10 feet or less 
from him when she fired. The bullet struck him be- 
tween the eyes. She intended to shoot into the ceiling 
just to scare him. Several times she was asked what 
the argument was about and her answer was that as 
far as she was concerned it was an argument about 
nothing. 

That the deceased came to his death in Douglas County 
as a result of being shot above the right eye is estab- 
lished by the evidence. Defendant admits shooting the 
deceased. She did not attempt to aid the deceased after 
he was shot. She did not call a doctor. Upon the ar- 
rival of the police she related the story without any show 
of emotion. She delivered the gun to Officer Foxall. 
One shell had been fired. 

In her testimony at the trial the defendant did not 
question any of the pertinent facts contained in her 
statement. She added thereto in a substantial man- 
ner. In her evidence she testifies that Washington 
beat her about the head and face, causing many bruises 
and abrasions. She says that she feared that she was 
in great danger and that she threw the glasses, an ash 
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tray, and shot the gun as a protection to her person, 
although she did not intend to injure him. There are 
photographs of the defendant, taken the day following 
the shooting, which show a bruise below defendant’s 
right eye. A Mrs. Oneta Thomas testified that she saw 
bruises on defendant’s arms and body the next day. 
Several witnesses testified to defendant’s good reputa- 
tion for being a quiet and peaceful person. 

The defendant claims that the trial court erred in 
submitting second degree murder to the jury. The rule 
is: Where the evidence and circumstances of the crime 
are such that different conclusions may properly be 
drawn therefrom as to the degree, the trial court does not 
err in submitting the different degrees to the jury for 
its determination. Woodard v. State, 159 Neb. 603, 68 N. 
W. 2d 166. The evidence in the present case shows 
that defendant and the deceased were engaged in a 
quarrel at the time of the shooting. Defendant admits 
that she became angry, threw dishes and an ash tray at 
the deceased, went into the bedroom and got a loaded 
gun, pointed it at the deceased, pulled the trigger, and 
hit him in a vital spot. From this evidence a jury could 
find that defendant maliciously and purposely killed 
the deceased. Under such circumstances it was the 
duty of the trial court to submit the issue of second 
degree murder to the jury. 

Defendant assigns error by the trial court in admitting 
a picture of the deceased into evidence. The picture 
shows the deceased lying on his face in the doorway 
between the bathroom and hall. It tends to illustrate 
and explain the evidence given by Officer Foxall. There 
is nothing about it that would tend to inflame the pas- 
sions of the jury. The rule is stated in MacAvoy v. 
State, 144 Neb. 827, 15 N. W. 2d 45, as follows: “Where 
a photograph illustrates or makes clear some contro- 
verted issue in the case, a proper foundation having 
otherwise been laid for its reception in evidence, it may 
properly be received, even though it may present a grue- 


390 NEBRASKA REPORTS [Vou. 160 
Washington v. State 


some spectacle.”” There was no error in the admission 
of the photograph. 

Defendant assigns as error the rulings of the trial court 
which permitted the defendant to be impeached on what 
are alleged to be immaterial matters. In this connec- 
tion the defendant was cross-examined about the gun. 
She said she had it several years before she was mar- 
ried to Washington, that she knew it was loaded, and that 
she intentionally pulled the trigger, although she says 
she did not intend to hit the deceased. She testified 
positively that she had never fired the gun before. The 
State attempted to show that she had fired it at one 
Charles Liggins, a former suitor. We do not think this 
is a collateral matter within the meaning of the rule. 
We are in accord with the view that the State may not 
inject inflammatory and highly prejudicial matters into 
a criminal prosecution under the guise of laying the 
foundation for impeachment as was done in the cited 
case of Swogger v. State, 116 Neb. 563, 218 N. W. 416. 
But in the present case the ownership of the gun and 
defendant’s familiarity with its use were proper evi- 
dence in the case. We point out, also, that the trial court 
has considerable latitude in admitting evidence seeking 
to bring to light collateral facts bearing on the credibility 
of a witness. O’Connor v. State, 123 Neb. 471, 243 N. W. 
650. The ruling of the trial court in regard to the scope 
of cross-examination will be sustained unless it amounts 
to an abuse of discretion. The rule is that, although 
a witness is permitted to be cross-examined as to matters 
not brought out on direct examination, the judgment will 
not be reversed when it appears that no prejudice could 
have resulted. Griffith v. State, 157 Neb. 448, 59 N. W. 
2d 701. The rule is correctly summarized in Rakes v. 
State, 158 Neb. 55, 62 N. W. 2d 273, as follows: “The 
general rule is that so far as cross-examination of a 
witness relates either to facts in issue or relevant facts, 
it may be pursued by counsel as matter of right, but 
when its object is to collaterally ascertain the accuracy or: 
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credibility of a witness, a latitude should be permitted, 
but its method and duration are ordinarily subject to the 
discretion of the trial judge and, unless abused, its ex- 
ercise is not reversible error.” We have examined the 
evidence as it pertains to this assignment and we find 
that it is within the limits of the trial court’s discre- 
tion. The assignment is therefore without merit. 

The defendant complains of the failure of the district 
court to properly instruct the jury on her theory of 
the case. We have stated the applicable rule in Fore- 
man v. State, 127 Neb. 824, 257 N. W. 237, as follows: 
“The law is well established in this state that it is the 
duty of the court to instruct the jury upon all the 
issues of the case presented by the pleadings and the 
evidence. In civil cases the issues are presented in 
writing and no other issues need be stated, but in crim- 
inal cases plea of not guilty not only puts in issue all 
of the material allegations of the information but lets 
in any other matter of defense, such as justifiable homi- 
cide, self-defense, insanity, alibi, mistake and so forth; 
and if there is any sufficient evidence upon any of those 
matters to go to the jury, it is the duty of the court 
to instruct as to the law applicable, whether the defend- 
ant requests such instruction or not.” The evidence 
shows the defendant alleged as defenses that she did not 
intend to harm the deceased and that she acted in 
. self defense. These issues were fully presented to the 
jury by the court’s instructions. There is no merit in 
the contention that the trial court failed to properly 
and adequately submit defendant’s theory of the case to 
the jury. 

We have examined the record with reference to the 
other assignments of error set out in defendant’s brief. 
We find no merit in them. The record shows that de- 
fendant had a fair trial and that the verdict is amply 
sustained by the evidence. The record being free from 
prejudicial error, the judgment of the court is affirmed. 

AFFIRMED. 
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Dan Cary AND CoRNELIA S. CARY, SUBSTITUTED AS 
PLAINTIFFS FOR JOHN F. NELSON, JR., APPELLANTS, 
v. Otto A. ARMBRUST ET AL., APPELLEES, IMPLEADED 
WITH JOHN L. ARMBRUST, AN INCOMPETENT PERSON, 


APPELLANT, 
70 N. W. 2d 427 


Filed May 18, 1955. No. 33706. 


1. Partition. In an action for partition, as between partition in 
kind or sale of land for division, the courts favor partition in 
kind, since it does not disturb the existing form of inheritance 
or compel a person to sell his property against his will. 

A sale in partition cannot properly be decreed merely 
to advance the interests of one of the owners, but before 
ordering a sale, the court must judicially ascertain that the 
interests of all will be promoted thereby. 

8. Appeal and Error. In an equity action the Supreme Court will, 
in determining the weight of evidence which is in irreconcil- 
able conflict on a material issue, consider the fact that the 
trial court observed the witnesses and their manner of testi- 
fying. 

4. Partition: Attorney and Client. The plaintiff in an action for 
partition is not entitled to have fees taxed for his attorney if 
the action is adversary. 

This rule applies to the proceedings after 

decree of partition as well as to those leading up to decree. 


APPEAL from the district court for Douglas County: 
Jackson B. Cuase and L. Ross NEwxirk, Jupces. Af- 
firmed in part, and in part reversed and remanded with 
directions. 


Cranny & Moore, for appellants Cary. 
George L. DeLacy, for appellant Armbrust. 
Jack W. Marer and Samuel V. Cooper, for appellees. 


Heard before Simmons, C. J., Carter, MEsSSMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 
YEAGER, J. 


This is an action for partition of real estate by Dan 
Cary and Cornelia S. Cary, plaintiffs and appellants, 
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against John L. Armbrust, defendant and appellant; 
and Otto A. Armbrust, Helen Armbrust, Peter Hansen, 
Jr.; and Bernice Hansen, defendants and appellees. A 
trial was had to the court following which a decree was 
entered in which it was adjudged that the plaintiffs 
were the owners of an undivided three-fifths interest 
in the land in question; that Otto A. Armbrust had an 
undivided one-fifth interest; and that John L. Armbrust 
had an undivided one-fifth interest therein. In addition 
to this William W. Wenstrand was appointed referee 
to make partition of the real estate and to make his 
report to the court. 

The regularity and propriety of this decree is not 
brought into question in this appellate proceeding. 

It ought to be said at this point that the record dis- 
closes that John L. Armbrust, because of physical handi- 
caps, was and is incapable of protecting his own interests 
and because thereof George L. DeLacy was appointed 
by the court as guardian ad litem to represent and protect 
his interests. 

The referee qualified and in due time made his re- 
port. The report to the extent necessary to set it forth 
here is as follows: “The Referee therefore finds and 
hereby reports that it is impossible to divide and parti- 
tion the premises without great prejudice to the owners 
thereof; that from his investigation, there is a ready and 
active market for tracts of this kind and the entire tract 
may be sold at a fair price; that it is to the advantage 
of the parties that the tract be sold and the proceeds 
thereof divided among the parties in proportion to the 
respective interests in the land.” 

The defendants Otto A. Armbrust and Helen Arm- 
brust filed objections to the report of the referee. In 
the objections they asserted that it was practicable and 
feasible to divide the land in kind. 

A hearing was had on the objections, whereupon a 
decree was rendered setting aside the report of the 
referee and partitioning the real estate in kind. By this 
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decree also the plaintiffs were denied an attorneys’ fee 
for their attorneys. 

The land in question consists of 120 acres or three con- 
tiguous 40-acre tracts. One of these is bounded on the 
south generally speaking by a highway known as Center 
Street. The south line departs from Center Street 
slightly northward but this is of no real consequence 
for the purposes of the case. The east line is a highway 
known as Ninetieth Street. This one will be herein- 
after referred to as the southeast forty. Another 40 
acres is immediately to the north. Its east line is also 
Ninetieth Street. Its north line is Shirley Street. This 
one will be referred to as the northeast forty. Immedi- 
ately to the west of this is the third 40 acres. It will be 
referred to as the northwest forty. 

There is no evidence outlining with any degree of 
accuracy the contours of this land but from the evidence 
it may be said that in the northeast portion the eleva- 
tion is higher than that of the south and west portions. 
The slope of the land is to the south and west. Where the 
slope ends and the low level begins is not pointed out. 
There is a large drainage ditch extending from northwest 
to southeast which severs about 8 acres in the south- 
west corner from the remainder of the northwest forty. 
This ditch also severs about 4 acres from the southwest 
corner of the southeast forty. All of the land has in 
the past been used for agricultural purposes. Land 
immediately to the north of the 120 acres has been platted 
for residential use. This is true of some, if not all, of 
the land to the northeast and east on the other side of 
Ninetieth Street. 

In partitioning the land in kind the court allotted to 
plaintiffs an area of about 56 acres. This area extends 
east and west all the way across the northeast and north- 
west forties with the north line thereof as the north 
boundary. The depth of the area southward varies. 
The greatest depth is on Ninetieth Street. Otto A. 
Armbrust was alloted about 24 acres. This is to the 
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south of that allotted to plaintiffs. Eight acres are in the 
northwest forty and the rest is part in the northeast 
forty and part in the southeast forty. John L. Arm- 
brust was allotted what remained in the southeast forty 
including the part severed by the drainage ditch and that 
part of the northwest forty which was severed by the 
drainage ditch. He was allotted about 40 acres. 

The plaintiffs and the defendant John L. Armbrust 
duly filed motions for new trial, which motions were 
overruled. From this decree and from the order over- 
ruling the motions for a new trial the plaintiffs and the 
defendant John L. Armbrust have appealed. The de- 
fendants Hansen, who were tenants on the land, are 
not parties to the appeal. 

The brief of appellants contains 40 separate assign- 
ments of error but one alone is basic in the determination 
of the issues presented. This one contains the contention 
that the court erred in sustaining the objection of ap- 
pellees to the report of the referee and its refusal to 
approve and carry it into effect. 

A determination upon this contention requires an out- 
line of the situation involved and also an analysis of the 
surrounding evidentiary considerations as disclosed and 
the reasonable inferences and conclusions to be drawn 
therefrom. 

It also requires an application of certain recognized 
principles of law to this outline and analysis. Some of 
these principles are as follows: 

“As between a partition in kind or sale of land for 
division, courts will favor partition in kind, since it does 
not disturb the existing form of inheritance or compel 
a person to sell his property against his will.” Trow- 
bridge v. Donner, 152 Neb. 206, 40 N. W. 2d 655. See, 
also, McClave v. McClave, 60 Neb. 464, 83 N. W. 668. 

“A sale in partition cannot be decreed merely to ad- 
vance the interests of one of the owners, but before or- 
dering a sale, the court must judicially ascertain that the 
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interests of all will be promoted thereby.” Trowbridge 
v. Donner, supra. 

In an equity action the Supreme Court will, in de- 
termining the weight of evidence which is in irrecon- 
cilable conflict on a material issue, consider the fact 
that the trial court observed the witnesses and their 
manner of testifying. Gentry v. Burge, 129 Neb. 493, 
261 N. W. 854; Maddox v. Maddox, 151 Neb. 626, 38 N. 
W. 2d 547; Cain v. Killian, 156 Neb. 132, 54 N. W. 2d 
368. 

The appellants Cary called several witnesses who had 
knowledge of the area and of residential conditions in 
Omaha and its environs, experience in the laying out 
and promotion of such areas, and knowledge of values 
in such situations. They described generally the land in 
question and gave their opinions as to the best use to 
which this land could be put and the manner in which 
it could be most profitably utilized in the interest of the 
owners. Their opinion was to the effect that this interest 
and this utility would be best served by a plan for the 
development of the entire tract as a residential area; 
that the value for this purpose would greatly exceed the 
use of the tract for agricultural purposes; and that the 
value as a whole would greatly exceed the combined 
value of separate tracts if the area should be partitioned 
in kind. 

On the other side Otto Armbrust called a witness 
who qualified for the purposes of giving an opinion as 
to the best use to which the land could be put and the 
manner in which it could be most profitably utilized in 
the interests of the owners. His opinion was the oppo- 
site of that of the witnesses for the appellants Cary. 
He gave it as his opinion in effect that the land could be 
partitioned in kind in the best interests of the parties. 
In truth the land was partitioned by the court pursu- 
ant to a plan proposed by this witness in his testimony. 

The testimony of this witness antecedent to his opin- 
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ion however appears to take much from the value of the 
opinion. 

In his antecedent testimony he testified that for agri- 
cultural purposes one forty was worth $350 an acre, 
one was worth $300 an acre, and the other was worth 
$250 an acre. The total value for agricultural pur- 
poses on the basis of this testimony would be $36,000. 
He further testified that the total value, obviously for 
the purpose of sale for residential development, was 
$80,000. He attributed to the 56 acres allotted to plain- 
tiffs a value of $48,000. This in effect would attribute 
to the remainder a value of $32,000. This attributed — 
value was with reference to residential development 
and not agricultural purposes. 

It is inferable, since under the partition plan he was 
allotted 40 acres for his share, that John L. Armbrust 
got the least valuable land or land which was worth $250 
an acre for agricultural purposes, or land worth $10,000 
for those purposes. 

It is inferable that the land allotted to Otto A. Arm- 
brust was not the highest in value for agricultural pur- 
poses, but assuming that it was and was worth $350 
an acre the total value would be $8,400. If it was of the 
value of $300 an acre its total value would be $7,200. 
On one of these theories the total value of the land al- 
lotted to John L. and Otto A. Armbrust would be $18,400 
and on the other $17,200. 

Therefore on the basis of one of these hypotheses and 
an assumption that the purpose was to use the lands 
allotted to John L. and Otto A. Armbrust for agricul- 
tural purposes, there would be a combined detriment to 
them by partition in kind of $14,800, and on the other of 
$13,600. 

Assuming that the land is worth $65,000 instead of 
$80,000 for residential purposes and following through 
on the land values for agricultural purposes fixed by the 
witness and the hypothesis employed, the value of the 
land allotted to John L. and Otto A. Armbrust for resi- 
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dential development would be $26,000, thus resulting in 
disadvantage to the two on one theory of $8,800 and on 
the other of $7,600. 

This assumption has a basis since the record dis- 
closes that plaintiffs or their representatives offered to 
buy the tract for $65,000 and that they did pay $39,000 
for a three-fifths interest in it. 

No violence to the record is involved in the assump- 
tion that the value attributed to the lands by appellees 
is their value for agricultural purposes. This is evi- 
denced by the following appearing on the last page of 
their brief: “The remainder of the farm, even according 
to the Appellants’ witnesses, is not suitable for subdivi- 
sion, but for pasture and farming, which is exactly 
what it has been used for for years and years and which 
these Appellees intend to use it for in the future.” 

Of course these hypotheses, in and of themselves, do 
not determine whether or not the objections to the report 
of the referee should be sustained and the real estate 
partitioned in kind as it was, but they do have a material 
bearing in the ascertainment of the true force and effect 
of the testimony of the witness for Otto A. Armbrust. 
In this light it is difficult to escape the conclusion that 
the true effect of the testimony of this witness is to 
say as did the witnesses for the plaintiffs that the best 
interests of all owners, even including Otto A. Arm- 
brust, and especially those of the incapacitated John L, 
Armbrust, would be served by a sale as recommended 
by the report of the referee. This appears to be the 
proper conclusion even in face of the fact that the trial 
court observed the witnesses on the trial and their man- 
ner of testifying. 

Accordingly it must be said that the court erred in 
its order sustaining the objections to the report of the 
referee and it further erred in refusing to order a sale in 
conformity with the report. 

This conclusion makes unnecessary a consideration 
of all the other assignments of error except one. That 
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one relates to the refusal of the court to allow a fee for 
the attorneys for the plaintiffs. 

In Oliver v. Lansing, 57 Neb. 352, 77 N. W. 802, the 
following rule was laid down by this court on the ques- 
tion of taxability of attorney’s fees for plaintiffs attor- 
ney in partition cases: “The plaintiff’s attorney’s fees 
are not taxable as costs in an action for partition where 
the proceedings are adversary.” 

This general rule has been approved in Johnson v. 
_ Emerick, 74 Neb. 303, 104 N. W. 169; Branson v. Bran- 
son, 84 Neb. 288, 121 N. W. 109; Harper v. Harper, 89 
Neb. 269, 131 N. W. 218; and Smith v. Palmer, 91 Neb. 
796, 137 N. W. 843. All of the cases make it clear that 
if the proceedings are adversary the attorney’s fees are 
not allowable. In all of the cases ae is treated 
as the opposite of amicable. 

In none of the cases has this court by its own expres- 
sion defined adversary proceedings. Definitive lan- 
guage however was adopted in the opinion in Oliver 
v. Lansing, supra, from Kilgour v. Crawford, 51 Il. 249. 
It appears from this language that the point which chiefly 
controls in determining whether or not a partition ac- 
tion is amicable or adversary is: Did the defendants 
deem it necessary: to employ counsel to protect their 
interests? It is obvious from the record in this case that 
Otto A. Armbrust deemed it necessary to have counsel 
to protect his interests. 

By inference from Harper v. Harper, supra, this court 
has said that the adversary proceeding rule applies to 
proceedings after decree in partition as well as before. 
In that case a fee was allowed. Apropos of this, this court 
said: “The allowance itself necessarily includes, at 
least, a general finding that the important proceedings 
relating to the sale, to the transfer of title, and to the 
distribution of more than $37,000 were not adversary, 
* * RD 

In Kilgour v. Crawford, supra, the court made the fol- 
lowing observation which we deem significant as re- 
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gards this subject: “But where the defendants deem 
it necessary to employ counsel, in order to protect their 
interest, and secure a just partition, or an equitable as- 
signment of dower, we can see no reason why they should 
be required not only to pay the fees of their own counsel, 
but also a part of the fees of adverse counsel.” 

The conclusion therefore is that this proceeding was 
adversary and that the court did not err in refusing to 
allow an attorneys’ fee for plaintiffs’ attorneys. 

That portion of the decree of the district court re- 
fusing to allow an attorneys’ fee for plaintiffs’ attorneys 
is affirmed. 

That part of the decree sustaining the objections to 
the report of the referee and partitioning the land is re- 
versed and the cause in that connection is remanded 
with directions to the court to approve the report and 
proceed to carry into effect its purposes and the purposes 
of partition. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA EX REL. THE SCHOOL DISTRICT OF 
SCOTTSBLUFF ET AL., APPELLEES AND CROSS-APPELLANTS, 
v. P. Cooper ELuis, County TREASURER OF SCOTTS BLUFF 
County, NEBRASKA, ET AL., APPELLANTS AND CROSS- 
APPELLEES, IMPLEADED WITH SCHOOL District No. 2 ET AL., 
APPELLEES, STATE OF NEBRASKA EX REL. THE CITY OF 
SCOTTSBLUFF ET AL., INTERVENERS-APPELLEES. 
70 N. W. 2d 320 


Filed May 138, 1955. No. 33707. 


1. Taxation: Municipal Corporations. The obligation of a public 
power district under section 70-651, R. R. S. 1943, has not been 
changed by the amendment of 1947 to section 70-653, R. S. 
1943, now contained in section 70-653, R. R. S. 19438. 

The amendment of 1947 effected a change in 

the apportionment and distribution of funds which a public 
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power district was obligated to pay in such manner that in- 
stead of such funds being paid annually to the governmental 
subdivisions in the same amounts as were paid in taxes for the 
year before purchase, they became payable in the proportion 
that the levies of the separate subdivisions bore to the total 
amount all of them received before the amendment. 

3. Taxation. The Legislature has the power to take funds raised 
for one governmental subdivision and give them to another 
governmental subdivision if it is done for the benefit of the 
public in the taxing district. 


4, The Legislature is without power to transfer funds 
raised for the benefit of one district or subdivision to another 
district or subdivision. 

5. The power of the Legislature with regard to the 


transfer of funds received in lieu of taxes is the same as it 
has with regard to funds raised by taxation. : 

6. Officers: Attorney and Client. The provision of section 44-359, 
R. R. S. 1948, with relation to the allowance of attorney’s fees 
has application to actions upon the bonds of public officials. 

The provision of section 44-359, R. R. S. 1943, 

with relation to the allowance of attorney’s fees is mandatory. 


AppEaL from the district court for Scotts Bluff County: 
Fay H. Potiock, Jupce. Reversed and remanded with 
directions. 


Straight Townsend, for appellants. 


Mothersead, Wright & Simmons, Herman & Van 
Steenberg, Holtorf & Harris, R. M. Van Steenberg, Oscar 
E. Nelson, James W. Ponder, Jr., and Willard F. McGriff, 
for appellees. 


Davis, Healey, Davies & Wilson, Jack E. Lyman, and 
Neighbors & Danielson, for interveners-appellees. 


Heard before CARTER, MEsSSMoRE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


YEAGER, J. 

The appeal here presents for review the decree ren- 
dered in the disposition of three actions which were 
consolidated and tried to the court. In order that the 
matters presented may be properly understood it be- 
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comes necessary to set forth in considerable detail the 
background of the litigation and to outline the issues 
presented by the three cases as originally instituted. - 

In the year 1942 the Consumers Public Power District, 
a public corporation and political subdivision of the 
State of Nebraska, which will be hereinafter referred 
to as Consumers, pursuant to statutory authority, pur- 
chased property from the Western Public Service Com- 
pany, a corporation, which was situated in various poli- 
tical subdivisions of Scotts Bluff County, Nebraska. 
Before the purchase taxes were assessed against the 
property purchased. These taxes were distributable in 
27 school districts, 4 cities and villages, and 1 junior 
college district, and of course to the state and county. 
Since that time there has been consolidation of school 
districts but for the ultimate purposes of this opinion 
this is of no consequence. 

On acquisition of the property by the contract of 
purchase entered into in conformity with requirements 
of statute Consumers became obligated to pay in lieu 
of taxes “to the State of Nebraska, county, city, village 
and school district in which such public utility is lo- 
cated” a sum equal to the amount which the “state, 
county, city, village and school district” received from 
taxation including occupation taxes from such property 
or from the person, firm, or corporation during the 
year immediately preceding the purchase or acquisition 
of such property. This obligation and requirement 
exists as long as Consumers continues to own the prop- 
erty. The statutory provision prescribing the require- 
ment is section 70-651, R. R. S. 1943, as follows: ‘“When- 
ever any such district shall purchase or acquire the 
plant or property of an existing privately owned public 
utility furnishing electrical energy for heat, light, power, 
or other purposes, for use within this state, such pur- 
chase shall be upon the condition expressed in the con- 
tract of purchase and instrument of conveyance that 
such district as long as it shall continue to be the 
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owner of such property, shall annually pay out of its 
revenue, to the State of Nebraska, county, city, village 
and school district in which such public utility property 
is located, in lieu of taxes, a sum equal to the amount 
which the state, county, city, village and school district 
received from taxation, including occupation taxes, from 
such property or from the person, firm or corporation 
owning the same during the year immediately preceding 
the purchase or acquisition of such property by such 
power district. The directors of any such district shall 
not incur any personal liability by reason of the making 
of such payments.” 

Consumers has annually fully netronicd its obliga- 
tion in this respect. 

The method for distribution was contained in section 
70-653, R. S. 1943. The method simply was that the 
tax collecting officers should receive the money from 
Consumers and distribute it to the state and the political 
subdivisions as equivalents of .what they received prior 
to 1942. 

This method was followed through 1952 although sec- 
tion 70-653, R. S. 1943, was amended in 1947. By the 
amendment the tax collecting officers are “directed to 
receive and collect the same, and distribute all money 
so received to the state and governmental subdivisions 
entitled thereto proportionate to the respective tax 
levies for the current year of the state and governmental 
subdivisions entitled to participate in such distribution.” 

This amendment was disregarded until the year 1953 
by the county treasurer who acted as tax collecting 
officer. 

In 1953, P. Cooper Ellis, county treasurer, who is 
plaintiff in one of the actions and defendant in two of 
them, adopted a new and different method of distribu- 
tion from the one previously followed. This party will 
be hereinafter referred to as Ellis. 

He took the annual levy in dollars on the property in 
the county including the levy in dollars of the junior 
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college district, of each of four cities and villages, and 
each of the school districts, and apportioned the total 
received from Consumers in the proportions that the 
levies for the several political subdivisions bore to that 
total, without regard to the amount or value of the 
property located or previously assessed in the respec- 
tive subdivisions of the county, and distributed the fund 
accordingly. He did this without counsel or advice from 
anyone. 

The first of the three actions is by the State of Ne- 
braska, on relation of the junior college district of 
Scottsbluff, against P. Cooper Ellis, county treasurer, 
and National Surety Corporation, the surety of the 
treasurer. In it the plaintiff, who will hereinafter 
be referred to as the college, charges that the distri- 
bution made by Ellis was improper and that it deprived 
the college of money which should have been distributed 
to it. The action is to recover the funds with interest 
and an attorney’s fee. 

The second action is by the State of Nebraska, on 
relation of the school district of Scottsbluff, against P. 
Cooper Ellis, county treasurer, and National Surety 
Corporation, the surety of the treasurer. The substan- 
tial claim is the same as that in the first action and 
the kind and character of relief prayed is the same. 

The third action is by P. Cooper Ellis, county treasurer, 
plaintiff, against the County of Scotts Bluff, the cities of 
Scottsbluff and Minatare, the villages of Melbeta and 
McGrew, and 27 school districts, all in Scotts Bluff 
County, Nebraska. 

To the extent necessary to set it forth the purpose 
of this action is to have interpreted and declared the 
proper method for allocation and distribution under 
section 70-653, R. R. S. 1943, of funds received by him 
as treasurer from Consumers under the provisions of 
section 70-651, R. R. S. 1943. 

The first and second actions were decided in favor 
of plaintiffs and judgments were rendered in their favor 


VoL. 160] JANUARY TERM, 1955 405 
State ex rel. School Dist. v. Ellis 


in amounts not necessary to set out here. Attorneys’ 
fees were allowed in favor of attorneys for plaintiffs and 
against the county treasurer and the National Surety 
Corporation in each of the cases. 

The city of Scottsbluff intervened in both cases and 
judgment was rendered in its favor. An attorney’s fee 
was allowed for its attorney. 

In the third case section 70-653, R. R. S. 1948, was 
interpreted and its meaning judicially declared. That 
declaration in the findings was “that the payments made 
in lieu of taxes to the various entities should be dis- 
tributed to said taxing entities in amounts equal to the 
tax, payments received by them prior to acquisition by 
the Public Power District of the theretofore taxed prop- 
erties, and that apportionment of such payments should 
be made within the taxing entity in proportion to its 
current levies.” The decree was to the same effect but 
it was worded slightly differently. 

Effectually this was to say that the amendment of 
1947 to section 70-653, R. S. 1943, had no relation to 
apportionment as between or among governmental sub- 
divisions but that it had application to the apportion- 
ment by a subdivision to the purposes to be served by 
its levy. 

Ellis filed a motion for new trial as did also the 
school districts, the junior college, and the State of 
Nebraska. The motions were overruled. From the 
decree and the order overruling the motions for new 
trial Ellis has appealed. The college and the Scottsbluff 
school district have cross-appealed from that part of 
the decree interpreting section 70-653, R. R. S. 1943. 

It appears that a proper interpretation and applica- 
tion of sections 70-651 and 70-653, R. R. S. 1943, will 
furnish a basis and a plan for the disposition of all 
matters of dispute presented by these three actions. The 
decisions examined furnish little assistance in this in- 
terpretation except to the extent that they contain the 
legal principles with regard to which it must conform. 
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By the clear language of section 70-651, R. R. S. 1943, 
it was intended that the money to be paid in lieu of 
taxes was to be paid to the governmental subdivision 
in which the particular property acquired was located 
and had been taxed for the previous year. That was 
the statutory obligation and the obligations of the con- 
tract entered into pursuant to the statute. That statu- 
tory obligation has not been changed. 

Therefore under this clear language if Consumers 
acquired property in a school district the district be- 
came entitled to receive the equivalent of what it had 
received in taxes for the previous year. If there was 
a city or village which levied taxes on this property it 
was entitled to receive in lieu of taxes what it had 
received the previous year. The county and state of 
course must be assumed to have levied taxes on such 
property the previous year. Each was entitled to re- 
ceive in lieu of taxes what it received as taxes on this 
property for the previous year. 

Section 70-653, R. R. S. 1943, in nowise changes or 
purports to change the obligation of Consumers under 
section 70-651, R. R. S. 1943. It does however by its 
terms change the method of distribution of the money 
payable in lieu of taxes on the property in the school 
district. Interpreted, it provides that the total of the 
money payable and applied to a situation where there 
are four coexistent governmental subdivisions, in lieu 
of taxes, to the school district, the city or village, the 
county, and the state, shall be distributed to the re- 
spective governmental subdivisions in the proportion 
that the levy of each for the current year bears to that 
total amount. 

The same interpretation would be equally applicable 
where the number of subdivisions was either more or 
less than four. 

As a hypothetical example, if the mill levy for the 
school district was 8 mills, that for the city or village 
was 6 mills, that for the county was 4 mills, and that for 
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the state was 2 mills, the total levies for the property 
in the district would be 20 mills. Then if the total pay- 
able in the school district in lieu of taxes was $2,000, 
the school district would be entitled to 8/20ths, the 
city or village 6/20ths, the county 4/20ths, and the 
state 2/20ths. , 

This interpretation flows logically and reasonably 
from the wording of the 1947 amendment to section 
70-653, R. R. S. 1943. 

The effect of this interpretation if applied does have 
the possible effect of changing from year to year the 
amounts receivable by coexisting governmental sub- 
divisions from the total amount payable thereto by Con- 
sumers. And the objection is made substantially that 
this invalidates the amendment. 

If in a literal sense this was a new and different plan 
for the distribution of tax funds it could not under the 
facts be said that there was a legal inhibition against it. 
Prior to 1947 all of the money raised in each particular 
school district was for the benefit of the public in the 
district. This was not changed by the amendment of 
1947. The amendment of 1947 provided only a new 
method for distribution within the district for the bene- 
fit of the public in the district. 

This court adheres to the principle that the Legislature 
has the power to take funds raised for one governmental 
subdivision and give them to another governmental sub- 
division if it is done for the benefit of the public in the 
taxing district. See, Turner v. Althaus, 6 Neb. 54; 
State ex rel. Jones v. Graham, 16 Neb. 74, 19 N. W. 470; 
State ex rel. City of Omaha v. Board of County Com- 
missioners, 109 Neb. 35, 189 N. W. 639; City of Beatrice 
v. Gage County, 130 Neb. 850, 266 N. W. 777; City of 
Fremont v. Dodge County, 130 Neb. 856, 266 N. W. 771. 

The rule is otherwise where the legislative effort is to 
transfer the funds raised for the benefit of one district 
or subdivision to another district or subdivision. In 
such event the act of the Legislature is invalid. See, 
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State ex rel. City of Omaha v. Board of County Com- 
missioners, supra; City of Fremont v. Dodge County, 
supra; Peterson v. Hancock, 155 Neb. 801, 54 N. W. 2d 85. 

If these funds are to be treated the same as tax funds 
and if the Legislature intended by the amendment that 
distribution should be made in accordance with the 
interpretation placed upon it by Ellis, the amendment 
would under this latter rule be invalid since that pur- 
pose would require the use of funds raised in one school 
district for the sole benefit of another or others. 

As indicated the rule of the cases granting the right 
of the Legislature to take funds raised for one gov- 
ernmental subdivision and give them to another if it is 
done for the benefit of the public in the taxing district 
has reference to funds raised by taxation. The funds 
involved here, as has been made clear, are not funds 
raised by taxation but are funds paid in lieu of taxes. 
No good and sufficient reason has been made apparent 
why funds received according to law in lieu of taxes 
should not be subject to the same legislative control as. 
funds raised by tax levies. We hold that they are so 
subject. 

In the light of these rules and this analysis it becomes 
clear that the analysis made by the trial court in the © 
decree of the issues presented by the third action is 
erroneous. 

It becomes obvious from this that the judgments in 
the first and second actions are erroneous, at least, for 
the reason that the allotments made by the decree were 
based upon an incorrect formula. They must accord- 
ingly be reversed and remanded. 

In relation to the judgments Ellis by his argument 
and propositions of law, and we think sufficiently al- 
though not specifically, by his assignments of error, 
raises the question of the propriety of a judgment against 
him in any event or for any amount. He contends that 
his acts, if wrong, constituted only an error of judgment 
in the performance of his official duties in a situation 
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wherein it was his duty to exercise judgment and dis- 
cretion and that therefore there is no liability against him 
for his wrongful acts. In support of his position he cited 
Keifer v. Smith, 103 Neb. 675, 173 N. W. 685, and 
Harmer v. Petersen, 151 Neb. 412, 37 N. W. 2d 511. 

The two cases cited express the principle contended 
for but they do not relate to a question of statutory in- 
terpretation and application. They relate to actions for 
damages for negligence in the performance of duty. 
The question is not briefed by the other parties to the 
actions. It would appear therefore that since the ac- 
tions must be returned to the district court this issue 
should again be presented to that court along with the 
other issues. 

In the actions wherein judgments were rendered 
against Ellis, judgments were also rendered in like 
amounts against his surety, the National Surety Corpora- 
tion, and as pointed out an attorney’s fee was assessed 
against it. This was done under the authority of section 
44-359, R. R. S. 1943. This court has held that this 
statute has application to actions based upon the bonds of 
public officials. City of Scottsbluff v. Southern Surety 
- Co., 124 Neb. 260, 246 N. W. 346; Ericsson v. Streitz, 
132 Neb. 692, 273 N. W. 17. 

These cases do not pass upon the question of whether 
the statute is directory or mandatory. There was no 
reason for doing so since in one of the cases a fee was 
allowed in the district court and approved by this court. 
In the other a fee was allowed in this court. In each 
it was said that the statute authorized a fee. 

The statute is in terms mandatory and there is nothing 
in it to indicate that it should be applied otherwise. 
We hold that it is mandatory. However since the 
judgments are to be reversed and the actions remanded 
the allowances heretofore made must fall with that re- 
versal, and the question of attorney’s fees shall depend 
upon the outcome of the new trial. 

The decree of the district court is reversed and the 
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cause remanded with directions as follows: 

As to the third action decree shall be rendered in con- 
formity with this opinion. 

As to the first and second actions a new trial shall be 
granted and conducted also in conformity with this 
opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JoHN PEETZ, JR., ADMINISTRATOR OF THE ESTATE OF 

Marvin L. HAGLER, DECEASED, APPELLEE, v. MASEK AUTO 

SupPLy Company, INC., A CORPORATION, APPELLANT, 
IMPLEADED WITH BEKINS VAN LINES COMPANY, A 


CORPORATION, APPELLEE. 
70 N. W. 2d 482 


Filed May 20, 1955. No. 33632. 


1. Children Born Out of Wedlock. Where a statute provides in 
part: “Every child born out of wedlock shall be considered as 
an heir of the person who shall, in writing, signed in the 
presence of a competent witness, have acknowledged himself 
to be the father of such child, * * *” a person claiming to be 
an heir under such statute has the burden of proving (1) that 
he is illegitimate, (2) that his alleged father was actually his 
illegitimate father, and (8) that the alleged father recognized 
the child in accordance with the statute. 


2. A writing to constitute an acknowledgment of pater- 
nity within the provisions of section 30-109, R. R. S. 1943, must 
be one in which the paternity is directly, unequivocally, and 
unquestionably acknowledged. 

3. Writing introduced in evidence examined and deter- 


mined insufficient as acknowledgment to fulfill the requirements 
of section 30-109, R. R. S. 1943, 

4. Master and Servant: Trial. Where the inference is clear that 
there is, or is not, a master and servant relationship, the de- 
termination is made by the court; otherwise the jury determines 
the question after instruction by the court as to the matters 
of fact to be considered. 

The right of control, or the want of it, de- 

termines whether the relationship of master and servant or 

that of an independent contractor exists. Whether or not the 
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right of control exists is ordinarily a question of fact for the 
jury, and is usually arrived at by inference from the terms of 
the contract, the character of the employment, and all other 
facts and circumstances. 

Each case must be determined with a view 
to the surrounding facts and circumstances, the character of 
the employment, and the nature of the wrongful act. Whether 
the act was or was not such as to be within the scope of his 
employment is, ordinarily, one of fact for the determination of 
the jury. 


APPEAL from the district court for Cheyenne County: 
Joun H. Kuns, Jupce. Affirmed in part, and in part 
reversed and remanded. 


Neighbors & Danielson, Chambers, Holland & Groth, 
and Orie C. Adcock, for appellant. 


Maupin & Dent, Martin, Davis & Mattoon, and Rich- 
ard W. Satterfield, for appellee. 


Heard before Carrer, MessMoRE, YEAGER, CHAPPELL, 
WENKE, and Bostauau, JJ. 


MEssmorg, J. 

This is an action at law brought in the district court 
for Cheyenne County by John Peetz, Jr., administrator 
of the estate of Marvin L. Hagler, deceased, against the 
Masek Auto Supply Company, Inc., a corporation, and 
Bekins Van Lines Company, a corporation, defendants, 
for damages resulting by virtue of a collision between 
a tractor-truck owned and operated by Marvin L. Hagler, 
hereinafter referred to as Hagler, and an automobile 
owned and operated by Kenneth J. Conner, hereinafter 
referred to as Conner. Both of the operators of the 
vehicles were killed in the accident. 

The cause was submitted to a jury, and the jury, 
pursuant to instructions, returned special findings. The 
jury found for the plaintiff and assessed the recovery 
as follows: On the first cause of action, that Marvin L. 
Hagler would have contributed an average amount of 
$1,136 annually to Michael Dennis Hagler for 19 years, 
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and an average amount of $1,165 annually to David Lee 
Hagler for 17 years; on the second cause of action, pur- 
suant to stipulation and instructions of the court, that 
the value of the funeral expenses was $928.30; and on 
the third cause of action, pursuant to stipulation and 
instructions of the court, that the value of Marvin L. 
Hagler’s truck was $925. 

The defendant filed a motion for judgment notwith- 
standing the verdict and in the alternative a motion for 
new trial. These motions were overruled and judgment 
was rendered for the plaintiff on all his causes of action 
in the sum of $30,946.45. The defendant Masek Auto 
Supply Company, Inc., a corporation, appeals. 

The appellant assigns as error that (1) the trial court 
erred in holding that Marvin Lee Hagler, by way of 
exhibit No. 15, legitimated Michael Dennis Hagler and 
David Lee Hagler, in not holding that they had not 
been legitimated, and in admitting such exhibit into 
evidence; and (2) the trial court erred in not holding as 
a matter of law that Conner was an independent con- 
tractor and not an employee of the defendant Masek 
Auto Supply Company, Inc., a corporation. 

We will take up the assignments of error necessary for 
a determination of this appeal in continuity. 

It appears from the record that Hagler and Conner 
were killed in a collision at about 5 p. m., on June 11, 
1953, on U. S. Highway No. 30 about 15 miles west of 
Sidney, Nebraska, in an area locally known as Point 
of Rocks. Hagler had been operating a Bekins Van 
Lines semi-trailer traveling eastward. He had attached 
a trailer loaded with furniture to his tractor about 1 
p. m., in Cheyenne, Wyoming, and left for the east. Con- 
ner had transacted some business in Sidney, Nebraska, 
for the defendant, Masek Auto Supply Company, Inc., 
and was in Sidney between 4 and 4:30 p. m. of that day. 
Eyewitnesses to the collision, traveling westward on 
Highway No. 30, testified that they observed Conner’s 
car approaching them from the rear, weaving from side 
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to side on the highway. They pulled completely off the 
pavement to the right side of the highway and stopped, 
believing that Conner’s car would crash into them. 
However, Conner’s car missed their car and succeeded in 
weaving around another westbound car between their 
car and a truck approaching from the west. Conner’s 
car then swerved to the left side of the highway and 
collided head-on with Hagler’s truck. Hagler’s truck 
left tire marks on the pavement in his right hand lane of 
traffic beginning 98 feet west of the point of the col- 
lision. These tire marks were light from the point of 
origin for the first 65 feet and then became heavy for 
the last 33 feet before the collision. It appeared to one 
of the eyewitnesses that Hagler, at the last instant, 
swerved his truck sharply to the left to miss Conner’s 
approaching car. Hagler’s truck appeared to pass over 
the top of Conner’s car, overturning and catching fire in’ 
the process. Hagler was in the flames and could not be 
removed. Conner’s body was lying possibly 10 feet 
beyond his car, and he was dead. A blood sample taken 
from Conner’s body after death, on analysis by a state 
chemist, showed an alcoholic content of .07 percent by 
weight. Such a concentration, in the opinion of a doctor, 
would appreciably affect anyone’s judgment and pos- 
sibly co-ordination. 

A state safety patrolman testified that the truck tire 
marks veered sharply to the left; that the impact of 
Conner’s car appeared to have been on the left front 
and across the car to the right rear; that after a careful 
search he was unable to find any tire marks on the 
pavement east of the point of impact which could have 
been made by Conner’s car; and that the speedometer 
on Conner’s car was stuck at 65 miles an hour after 
the collision. 

While the appellant makes no assignment of error 
upon the phase of the case with reference to the suffi- 
ciency of the evidence to submit the cause to the jury, 
the foregoing statement of facts clearly indicates there 
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was sufficient evidence from which a jury would be 
able to find that the direct and proximate cause of 
the collision and the injuries sustained by Hagler re- 
sulting in his death and the damage to nis tractor truck 
was the negligence -of Conner. 

It might be mentioned also that the trial court in- 
structed the jury that there were no questions in the 
case relating to the rights of the Bekins Van and Storage 
Company for its consideration. 

The record discloses that Ruby Hagler, the name she 
took after she became acquainted with and went to live 
with Hagler, was born in Tennessee in 1921, and was 
divorced in 1947, in Missouri. She met Hagler at Beth- 
any, Missouri, in 1947. She was unaware of the fact 
that he was a married man and had a child, and did not 
learn of this fact until the spring of 1948. Hagler was 
not sure whether his wife had obtained a divorce or not. 
It is apparent from the record that Ruby Hagler was un- 
able to ascertain this fact, was unable to contact the wife 
after the death of Hagler, and therefore had no direct 
information on this subject. Ruby and Hagler started 
to live together in Burlington, Iowa, on November 1, 
1947. They were both working at that time. Ruby 
worked as a practical nurse for 2 or 3 months and had 
‘no outside employment after that time. Hagler worked 
in a jewelry and appliance store for a while. They re- 
sided in Burlington, Iowa, for about 2 years. On Feb- 
ruary 24, 1950, a child named David Lee Hagler was 
born at St. Anthony’s Hospital in Hays, Kansas. On 
September 16, 1951, a child named Michael Dennis Hag- 
ler was born at Rosary Hospital in Corning, Iowa. On 
September 2, 1952, a third child, Verna Jean Hagler, 
was born at Greater Community Hospital in Creston, 
Iowa. Ruby Hagler testified that Marvin Lee Hagler 
was the father of the above-mentioned children. When 
the first child was born, Hagler was working as a 
Fuller brush salesman. Thereafter he, Ruby, and the 
baby moved to McFall, Missouri, where they lived with 


VoL. 160] JANUARY TERM, 1955 415 
Peetz v. Masek Auto Supply Co. 


Hagler’s parents for a short time. Hagler helped his 
father with the farming. They then moved to Tingley, 
Iowa, where Hagler was employed as a farm hand. After 
the second child was born they borrowed $4,358.10 from 
a landowner by the name of Houck and purchased some 
farm machinery and livestock. Hagler entered into a 
farming venture with Houck in March 1952. In No- 
vember 1952, Hagler sold out and settled with Houck. 
He had accumulated about $900, after paying off the 
note. Hagler then bought the tractor involved in the 
accident, and started to work for the Bekins Van and 
Storage Company. At that time Ruby and the children 
moved in with Hagler’s sister for about a month, then 
moved to Corning, Iowa, where they were living at the 
time of his death. Hagler filled out an application for 
such position on December 27, 1952. 

The witness R. Lowell Johnson testified that he re- 
sided in Omaha and was secretary of the Bekins Van 
and Storage Company, which position he had held for 
about 10 years. One of his duties was to take applications 
from prospective employees. In that capacity he became 
acquainted with Hagler. He identified exhibit No. 15, 
which is in the record, as being the job application ex- 
ecuted by Hagler. He saw Hagler sign exhibit No. 
15. Objection was made because this exhibit did not 
satisfy the requirements of section 30-109, R. R. S. 1943. 
The pertinent part of the exhibit reads as follows: “6. 
Names, ages, relationship and address of any persons 
dependent on you for support or to whose support you 
are contributing Ruby Hagler - Wife age 26. 2 Sons. 
David Lee & Michel Dennis Hagler. age 2 - 1 yr. * * * 
(Sign here) Lee Hagler.” 

The record discloses that Ruby Hagler and Verna 
Jean Hagler are not here involved in any manner. 

This brings us to the appellant’s first assignment of 
error noted above. 

Section 30-109, R. R. S. 1943, insofar as necessary to 
be considered here, provides in part: “Every child born 
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out of wedlock shall be considered as an heir of the 
person who shall, in writing, signed in the presence of 
a competent witness, have acknowledged himself to be 
the father of such child, * * *.” 

It is true, as asserted by the appellee, that said sec- 
tion provides for the prescribed evidence of paternity, 
and that no intention to make the child an heir, and 
no distinct statement that it is an illegitimate child, need 
appear in the writing. See Thomas v. Estate of Thomas, 
64 Neb. 581, 90 N. W. 630. 

In In re Estate of Winslow, 115 Neb. 553, 213 N. W. 
819, it is said: “Such an acknowledgment need not be 
in a formal paper, executed for the specific purpose, but 
may be contained in a letter, provided the father un- 
equivocally acknowledges therein his paternity of the 
illegitimate child, and signs the written acknowledg- 
ment in the presence of a competent witness.” 

The appellee contends the foregoing cases are deter- 
minative of the question by virtue of the language used 
therein, therefore the application of employment signed 
by Hagler, heretofore set out in part, met the require- 
ments of section 30-109, R. R. S. 1943. We are not in 
accord with the appellee’s contention in such respect. 

This court held in In re Estate of Oakley, 149 Neb. 
556, 31 N. W. 2d 557, with reference to section 30-109, 
R. R. S. 1943, that a person claiming to be an heir under 
such statute has the burden of proving (1) that he is 
illegitimate, (2) that his alleged father was actually his 
illegitimate father, and (3) that the alleged father recog- 
nized the child in accordance with the statute. 

The appellant asserts that the appellee discharged 
his burden with reference to the first two requirements 
above set out. However, with reference to the third 
requirement, the appellee failed to discharge the burden. 

In Lind v. Burke, 56 Neb. 785, 77 N. W. 444, it was 
held that a writing, to fulfill the requirement of the 
law, must be at least one in which the paternity is di- 
rectly, unequivocally, and unquestionably acknowledged. 
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It was also said: “It must not be forgotten in this ex- 
amination that it is not because the person can be 
shown to be the offspring, or is in fact the illegitimate 
child, that.it may assert heirship, but because it has been 
in writing acknowledged; and hence the writing must 
be in and of itself sufficient, unaided by extrinsic evi- 
dence, to establish the paternity.” See, also, Moore v. 
Flack, 77 Neb. 52, 108 N. W. 143, which followed Lind 
v. Burke, supra. 

In the instant case all that Hagler signed was an ap- 
plication for employment setting forth whom he deemed 
to be his dependents. This instrument is insufficient, 
under section 30-109, R. R. S. 1943, to prove that the 
alleged father legitimated the two children, the subject 
‘of this action. Such instrument was not an express, 
unequivocal, and unquestionable acknowledgment of the 
paternity of the illegitimate children that would make 
proper compliance with the statute. We believe that the 
appellant is entitled to prevail on its first assignment of 
error, and that the first cause of action, found by the 
jury to be in favor of the appellee, must necessarily 
fail. The trial court was in error, as contended for by 
the appellant. 

This brings us to the appellant’s second assignment of 
error as above noted. On this phase of the case there are 
two questions to be determined: First, was the salesman 
(Conner) an employee or an independent contractor; 
and second, if the salesman was an employee, was he 
acting within the scope of his employment at the time 
of the accident? 

Where the inference is clear that there is, or is not, 
a master and servant relationship, the determination is 
made by the court; otherwise the jury determines the 
question after instruction by the court as to the matters 
of fact to be considered. Restatement, Agency, § 220, 
p. 483. See, also, Thurn v. La Crosse Liquor Co., 258 
Wis. 448, 46 N. W. 2d 212. 

Each case must be determined with a view to the sur- 
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rounding facts and circumstances, the character of the 
employment, and the nature of the wrongful act. 
Whether the act was or was not such as to be within the 
scope of his employment is, ordinarily, one of fact for 
the determination of the jury. See, Dafoe v. Grantski, 
143 Neb. 344, 9 N. W. 2d 488; LaFleur v. Poesch, 126 
Neb. 263, 252 N. W. 902; 35 Am. Jur., Master and Serv- 
ant, § 553, p. 986. 

With the foregoing authorities in mind, we proceed 
to the evidence on this phase of the case. 

The appellant sets forth the following elements by 
which it contends that Conner was an independent con- 
tractor and not an employee of the appellant, and which 
find some support in the record: Conner was permitted 
to select his own territory and to drop towns therefrom 
where he had been selling, and occasionally did so; 
other salesmen sold in his territory and he sold in theirs; 
Conner was permitted to sell for other companies; al- 
though he was given a drawing account, his commis- 
sions and bad credits were charged against it; he paid his 
own expenses; he was not required to call on customers; 
he operated his own automobile and was given no al- 
lowance for its use; and he was not required to make 
reports as to his operations or whereabouts. 

There is no evidence of a written agreement between 
the salesman Conner and the appellant corporation. 

There is also evidence, exclusive of the testimony of 
Mr. Masek, to the effect that for nearly 3 years Conner ~ 
had been designated on the corporate records as an em- 
ployee; the appellant corporation made social security 
payments in his behalf and had contributed to premiums 
of an employees’ group insurance policy; it had carried 
workmen’s compensation coverage for Conner; it had 
consistently paid a fixed sum monthly to Connor which 
included his on-the-road traveling expenses; and it had 
consistently withheld from the net amount of monthly 
payments to Conner withholding taxes for application on 
Conner’s income tax. 
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We held in Riggins v. Lincoln Tent & Awning Co., 
143 Neb. 893, 11 N. W. 2d 810, that the fact that social 
security tax was deducted from the plaintiff’s earnings 
was evidence of the fact that the relationship of em- 
ployer and employee existed. Carter v. Hodges, 175 
Tenn. 96, 1382 S. W. 2d 211, was cited. 

In the instant case it is noted that the appellant paid 
social security payments in behalf of Conner, paid part 
of the premium on an employees’ group insurance policy, 
carried workmen’s compensation coverage for Conner, 
and withheld certain amounts for income tax purposes 
from the amount earned by Conner. All of these facts. 
constitute evidence of the fact that Conner was an em- 
ployee of the appellant. 

The evidence of Conner’s conduct over a 3-year period 
in behalf of the appellant, such as the continuity of his 
service; the regularity of his calls upon customers; the 
pattern established by his expense records and the pay- 
ment thereof as sales expense by the appellant; the regu- 
larity of Conner’s attendance at the company meetings 
on Saturday mornings; and the indication of Conner’s 
desire to conceal knowledge from the appellant of his 
selling some items of clothing after his working hours 
indicate the appellant’s control over the salesman Conner. 

The evidence also shows the method of payment for 
Conner’s services by the appellant to be established as. 
the amount of $375 a month, which may be considered 
a guarantee, from which Conner was to pay his own 
expenses while on the road. In addition thereto he was 
to, and did, receive additional pay when the volume of 
his sales was sufficient to exceed the $375 a month. 
The service or work Conner was performing was a part 
of the regular business of the employer, and each and 
every record of the appellant’s accounting system sub- 
mitted in evidence in the case at bar was indicative of 
the inference, if not the establishment of the fact, that 
the parties believed they were creating the relation- 
ship of master and servant during the entire period of 
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Conner’s activity for the appellant. 

Conner had called on his customers in Sidney shortly 
before the collision occurred, and had loaded in his 
car tires from a customer to be returned to the appellant 
for adjustment. He had told the customer of his in- 
tention to proceed to Potter to call on another customer 
who was awaiting his call. Between the towns of Sid- 
ney and Potter, where Conner had intended to call and 
then proceed on to Gering for the night and return to 
work at Kimball the following day, he collided with the 
truck driven by the appellee’s decedent. 

We conclude that the above matter was a jury ques- 
tion and, under proper instructions given by the trial 
court, was resolved against the appellant. The appellee’s 
second and third causes of action are sustained. 

In the light of what has been said in this opinion it 
becomes unnecessary to consider appellant’s other as- 
signments of error. We find nothing in the record to 
indicate that the verdict was the product of passion, 
prejudice, mistake, or some other means not apparent 
in the record, or that the jury disregarded the evidence 
or rules of law and that the verdict should be set aside. 

For the reasons given herein, the judgment of the 
trial court is reversed as to the appellee’s first cause of 
action and affirmed as to the second and third causes 
of action. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


CHRISTIAN P, PETERSON, APPELLEE, v. STATE AUTOMOBILE 
INSURANCE ASSOCIATION, APPELLANT, IMPLEADED WITH 
FRANCES GIFFORD ET AL., APPELLEES. 

70 N. W. 2d 489 
Filed May 20, 1955. No. 33674. 


1. Negligence: Pleading. In order to constitute actionable negli- 
gence, there must exist three essential elements, namely, a duty 
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or obligation which the defendant is under to protect the plain- 
tiff from injury; a failure to discharge that duty; and injury 
resulting from the failure. The petition must allege these 
essential elements, and the proof must support them, or there 
can be no recovery. . 

Negligence: Customs and Usages. While the existence of a 
duty to use due care may be predicated merely upon a relation 
between the parties, and while its extent depends in the last 
analysis upon the circumstances of the particular case, it is 
of necessity a real duty in every case of negligence, net to be 
supplied by proof of mere usage or custom. 

Negligence. Although inaction as well as action may be negli- 
gence, mere inaction does not constitute negligence in the 
absence of a duty to act, and even though a duty has been under- 
taken, if such undertaking was purely gratuitous, negligence 
cannot be predicated on abandonment of or failure to perform - 
such duty. 

Insurance: Customs and Usages. Generally, the mere custom 


of insurance companies to give notice of approaching dates for 


the payment of premiums does not bind them contractually to 
continue to do so, and a mere custom to renew will not of itself 
bind an insurance company in the absence of a contract to do so, 
Contracts: Customs and Usages. Usage or custom cannot take 
the place of a contract where none has been made by the parties, 
and custom or usage cannot create a contract or lability where 
none otherwise exists. 

Insurance: Customs and Usages. A custom or usage must be 
compulsory or binding upon both insured and insurer, and not 


left to each party’s option to obey it. Likewise, a custom or 


usage, in order to be regarded as entering into a contract, must 
be clearly distinguished from mere acts of courtesy or ac- 
commodation. 

Contracts: Customs and Usages. Custom or usage may annex 
incidents to a written instrument in order to aid in its construc- 
tion and to ascertain the intention of the parties in reference to 
matters about which the contract is silent, provided such usage 
or custom is not expressly or by necessary implication contra- 
dictory of or inconsistent with the plain, explicit, and unam- 
biguous terms of the written agreement and its effect’ is not 
to vary such terms or add to or ingraft any new agreement or 
stipulation thereon. 


APPEAL from the district court for Lancaster County: 


JoHN L. Potk, JupcE. Reversed and remanded with 
directions. 
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Davis, Healey, Davies & Wilson and Robert A. Bar- 
low, Jr., for appellee. 


Heard before Srmmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiff, Christian P. Peterson, was involved in an 
automobile collision while driving his 1937 Chevrolet 
4-door sedan in Lincoln, on December 1, 1951, about 6:20 
p. m., when, by its terms, his annual automobile insur- 
ance policy thereon issued by defendant, State Automo- 
bile Insurance Association, had theretofore expired. 
Plaintiff subsequently brought this action against such 
defendant and other named defendants who allegedly 
had claims against him on account of the accident. ‘The 
latter, who were only nominal defendants, need not be 
referred to again. In the action, plaintiff sought a declar- 
atory judgment determining that defendant was. liable 
to reimburse him for any damages sustained by him and 
for any judgments obtained against him as a result of 
the accident up to and including the limits of the insur- 
ance policy. 

Plaintiff's theory of recovery was that by reason of 
customs and usages of automobile insurance companies 
and their agents, defendant negligently breached its duty 
to either advise plaintiff of the expiration date of his 
policy or to renew the policy or to advise him that it did 
not wish to continue on the policy, or in the alternative 
that such customs and usages were tacitly implied inci- 
dents to the policy requiring defendant to either advise 
plaintiff of the expiration date of his policy or to renew 
the policy or to advise him that it did not wish to con- 
tinue on the same, and defendant breached the same by 
failing to do so. 

So far as important here, defendant’s answer traversed 
the material allegations of plaintiff’s petition, and, after 
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trial on the merits whereat evidence was adduced, the 
trial court rendered a judgment. Therein it found and 
adjudged the issues generally in favor of the plaintiff 
and against defendant, State Automobile Insurance As- 
sociation. Plaintiff was also awarded an attorney’s fee 
. of $500, as a part: of the costs taxed to defendant. De- 
fendant’s motion for new trial was overruled, and it 
appealed, assigning in effect that the judgment was not 
sustained by the evidence but was contrary thereto and 
contrary to law. We sustain the assignments. 

The material evidence is not in dispute and may be 
summarized as follows: One F. W. Blomenkamp is a 
druggist who also solicited and received applications for 
automobile insurance policies written and issued by de- 
fendant. In doing so he would contact a prospect, and 
if an application was obtained, he would deliver it to 
the Wendell Groth Agency, defendant’s district manager 
or agent in Lincoln, who then forwarded the application 
to defendant’s home office in Des Moines, Iowa, where 
and by whom all policies were written and issued. The 
policy when issued would be forwarded to the Groth 
Agency office and sent by it to Blomenkamp who would 
countersign same, as required by the Department of 
Insurance, and deliver the policy to the customer. He 
would also collect or attempt to collect the premium 
at that time or within 60 days after the effective date of 
the policy. 

The policies were not continuous but only for a period 
of 1 year, and Blomenkamp had no authority to either 
write or issue any policy. He was given a copy of each 
policy issued, and as a general rule received a notice 
from the Groth Agency ahead of time informing him of 
the date when a given policy would expire. In some 
cases when he knew the policy was about to expire, he 
contacted the policyholder and inquired whether or 
not he wanted a new policy. In other cases he would 
tell the Groth Agency to order a new policy from de- 
fendant and after issuance thereof would deliver it 
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ahead of the expiration date. This was done not only 
to get the business, lest a competitor should sell his 
customer a policy, but also to keep his customers in- 
sured. In any event, after a policy was delivered, the 
customer was not required to accept it, and if within 
60 days from its effective date he did not pay the pre- 
mium, the policy automatically lapsed and he was not 
bound to keep the policy or pay any premium. In other 
words, if plaintiff had been timely notified of the expira- 
tion date he would not have béen required to order a re- 
newal, or if a new policy had been delivered to plain- 
tiff before expiration or thereafter, he would not have 
been bound to accept it or pay the premium thereon. 

A general insurance agent, who has sold automobile 
insurance in Lincoln for 11 years, testified that it was the 
custom of most such agents to either advise the in- 
sured of the expiration date of his policy and ask him 
whether or not he would like it renewed, or to notify him 
and automatically renew the policy. The time when that 
would be done varied among agencies, but the usual 
procedure was to do so 30 days in advance of expira- 
tion. It was done to keep the business in the office and 
to keep the customer insured. Sometimes when a re- 
newal policy was delivered to a customer he refused 
to accept the policy or sent it back and bought his in- 
surance elsewhere, which he had a right to do. 

In 1949, plaintiff had an automobile insurance policy 
in another company covering his 1931 Chevrolet 14-ton 
pickup truck, and Blomenkamp solicited the business, 
whereupon plaintiff told him, “When it expires you can 
have it.” Thereafter, plaintiff applied for a policy cov- 
ering that truck. The policy was issued by defendant 
and delivered by Blomenkamp to plaintiff in due course. 
It was effective from July 6, 1949, to July 6, 1950, and 
plaintiff paid the premium August 26, 1949. A renewal 
policy covering the truck was thereafter ordered by 
Blomenkamp, issued by defendant, and delivered to 
plaintiff by Blomenkamp in the usual course, effective 
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from July 6, 1950, to July 6, 1951. The premium was ' 
paid by plaintiff July 28, 1950. In a similar manner a 
renewal policy was issued thereon and delivered to 
plaintiff effective from July 6, 1951, to July 6, 1952, and 
plaintiff paid the premium July 9, 1951. 

In October 1950 plaintiff bought the 1937 Chevrolet 
4-door sedan here involved. Plaintiff's daughter called 
Blomenkamp and ordered insurance thereon. An appli- 
cation was made for such a policy to be effective at 12 
a. m., October 19, 1950, for a period of 1 year. However, 
the car was being repaired and could not then be used 
by plaintiff, so issuance of the policy thereon was agree- 
ably deferred, and when issued and delivered it was 
made effective from December 1, 1950, to December 1, 
1951, at 12:01 a. m. Plaintiff paid the premium De- © 
cember 18, 1950. It is the policy directly involved 
herein. 

Insofar as important here, the policy, a copy of which 
was filed with and approved by the Department of 
Insurance as required by section 44-348, R. R. S. 1943, 
reads: “Policy No. M472036 Expires 12-1-51 * * * Policy 
Period From 12-1-50 To 12-1-51 12:01 a. m. standard time 
at the address of the named insured * * * VIII * * * 
This policy applies only to accidents which occur and 
to direct and accidental losses to the automobile which 
are sustained during the policy period, * * *. Notice 
to any agent or knowledge possessed by any agent or 
by any other person shall not effect a waiver or a change 
in any part of this policy or estop the Association from 
asserting any rights under the terms of this policy; 
nor shall the terms of this policy be waived or changed, 
except by endorsement issued to form a part of this 
policy, signed by the Attorney. * * * By acceptance of 
this policy the named insured agrees * * * that this policy 
embodies all agreements existing between himself and 
the Association or any of its agents relating to this in- 
surance. * * * The total premium for this policy is due two 
calendar months from the policy effective date. Fail- 
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ure of the named insured to pay the total premium to the 
Home Office of the Association on or before the due date 
shall cause this policy to lapse and terminate as of such 
due date. * * *” Such provisions are plain, explicit, and 
unambiguous. 

Nevertheless, plaintiff testified that since he gave 
Blomenkamp his automobile insurance business, he had 
paid no attention to it with regard to expirations or re- 
newals, because he just left it to Blomenkamp, who al- 
ways took care of it and brought out a policy. He said it 
was his desire to obtain a renewal of the policy had he 
known its expiration date, but he did not do so because 
neither Blomenkamp nor anyone else notified him about 
it. Plaintiff sfdw and talked with Blomenkamp on July 
9, 1951, when he paid the premium on the last policy 
covering his Chevrolet pickup truck, but nothing was 
then said about the policy covering his Chevrolet 
sedan, “because I knew it wasn’t due yet * * * I expected 
him to issue me a new policy, which he had always 
done before on the other car.” 

There is no evidence that defendant or any of its au- 
thorized agents sought to avoid issuing a renewal policy 
by the use of any clandestine act or stratagem. The 
only inference that can be drawn from the evidence is 
that if defendant had timely received an application or 
order for it, a new policy would have been issued, but 
defendant received no order therefor until after the 
accident when plaintiff’s policy had expired. 

Blomenkamp first learned of plaintiff’s accident when 
he read about it in the Sunday paper December 2, 1951. 
Plaintiff's daughter also called him about it. Blomen- 
kamp had not theretofore ordered a renewal policy or 
notified plaintiff of the expiration date of his policy be- 
cause he had no notice or knowledge of its expiration 
date. On Monday, December 3, 1951, Blomenkamp re- 
ported plaintiffs accident to defendant’s claim agent, 
and upon learning that the policy had expired, he called 
the Groth Agency and ordered another one without con- 
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sulting plaintiff. Such agency required a verification 
of the order, and plaintiff’s daughter verified it. There- 
upon defendant wrote and issued a new policy effective 
December 3, 1951, to December 3, 1952, at 12:01 a. m. 
In the usual course such policy was delivered to plain- 
tiff, but he never paid the premium within the 60-day 
optional period, and on February 20, 1952, defendant 
notified him that such policy had lapsed for nonpay- 
ment of premium. In the meantime, defendant had 
notified plaintiff in writing that because the policy ef- 
fective December 1, 1950, to December 1, 1951, at 12:01 
a. m., had expired before the accident, it declined to 
afford coverage thereunder. Suits were ultimately filed 
against plaintiff to recover damages resulting from the 
accident, and he brought this action. 

Plaintiff concedes that the policy involved had by 
its terms expired at the time of plaintiff’s accident. 
Also, plaintiff makes no contention that there was any 
oral contract of insurance in force at that time or that 
the customs and usages of insurance companies created 
a contract of insurance which was then in force. Fur- 
ther, there is no evidence that either Blomenkamp, the 
Groth Agency, or the defendant ever orally or in any 
policy provision or otherwise agreed that defendant 
would remain bound up to the limits of the policy un- 
less plaintiff was timely notified of the expiration date of 
his policy, or a renewal policy was timely issued. The 
question presented then is whether or not the mere 
customs and usages heretofore discussed would impose 
any duty upon defendant to do so or be liable to plain- 
tiff up to the limits of the policy either in tort or con- 
tract. We believe they would not. In that connection, 
the many authorities relied upon and discussed by 
plaintiff are entirely distinguishable upon the facts and 
applicable law. To review them at length here would 
serve no purpose. 

In Ring v. Kruse, 158 Neb. 1, 62 N. W. 2d 279, this 
court held: “In order to constitute actionable negli- 
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gence, there must exist three essential elements, namely, 
a duty or obligation which the defendant is under to 
protect the plaintiff from injury; a failure to discharge 
that duty; and injury resulting from the failure. The 
petition must allege these essential elements, and the 
proof must support them, or there can be no recovery.” 
As stated in 38 Am. Jur., Negligence, § 12, p. 654: “In 
other words, there can be no actionable negligence 
where there is no act or service or contract which a 
party is bound to perform or fulfill. While the exist- 
ence of a duty to use due care may be predicated 
merely upon a relation between the parties, and while 
its extent depends in the last analysis upon the circum- 
stances of the particular case, it is of necessity a real 
duty in every case of negligence, not to be supplied by 
proof of mere usage or custom, and the care which 
must be observed in its performance is measured by 
a definite standard.” See, also, National Iron & Steel 
Co. v. Hunt, 312 Ill. 245, 143 N. E. 833, 34 A. L. R. 63. 

In 65 C. J. S., Negligence, § 18, p. 413, it is generally 
stated that: “Although inaction as well as action may 
be negligence, mere inaction does not constitute negli- 
gence in the absence of a duty to act. Even though a 
duty has been undertaken, if such undertaking was 
purely gratuitous, negligence cannot be predicated on 
abandonment of, or failure to perform, such duty.” 

In 44 C. J. S., Insurance, § 345, p. 1315, it is said: 
“Generally speaking, insured must exercise diligence in 
paying premiums when they are due.” In Pierce v. 
Massachusetts Accident Co., 303 Mass. 506, 22 N. E. 
2d 78, the general rule is stated that: “The custom of 
insurance companies to give notice of approaching days 
for the payment of premiums does not bind them con- 
tractually to continue to do so, and does not alter the 
duty of the insured to pay, whether he gets notice or 
not. Thompson v. Insurance Co. 104 U. S. 252, 258, 259. 
Kukuruza v. John Hancock Mutual Life Ins. Co. 276 
Mass. 146, 150.” See, also, 45 C. J. S., Insurance, § 473 
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(5), p. 185. The case at bar does not come within any 
exception cited therein. 

As stated in 44 C. J. S., Insurance, § 283, p. 1127: 
“A mere custom of companies or their agents in certain 
localities to renew, without request, is not sufficient to 
establish a renewal, unless it is of such a nature as to 
be binding on insured as well as on insurer.” Also, in 
Gresham v. Norwich Union Fire Ins. Society, 157 Ky. 
402, 163 S. W. 214, it is said: ‘A mere custom to re- 
new will not of itself bind the company. There must be 
a contract to renew.” Also, in Nippolt v. Firemen’s 
Ins. Co., 57 Minn. 275, 59 N. W. 191, it is said: ‘Then, 
if such a custom existed, and it was valid, it would not 
bind the plaintiff to pay the premium for such a re- 
newal of policy; and, unless he was himself bound by 
such a custom, he cannot hold the opposite party.” As 
stated in 25 C. J. S., Customs and Usages, § 5, p. 80: 
“A custom must be compulsory, and not left to each 
one’s option to obey it. Likewise, a usage, in order to 
be regarded as entering into a contract, must be clearly 
distinguished from mere acts of courtesy or accommo- - 
dation.” 

In 55 Am. Jur., Usages and Customs, § 27, p. 287, 
it is said: “Usages and customs are primarily of im- 
portance in the field of contractual relations. Their 
operation and effect in the field of tort liability is 
limited. * * * The broad general rule is that proof of 
a valid usage or custom is admissible to annex inci- 
dents to a written instrument, to aid in its construction, 
and to ascertain the intention of the parties in refer- 
ence to matters about which the contract is silent, pro- 
vided such usage or custom is not contradictory of or 
inconsistent with the plain terms of the written agree- 
ment and its effect is not to add to or ingraft any new 
agreement or stipulation thereon.” Also, as said in 
§ 28, p. 289: “Although admissible to aid in the con- 
struction of the terms of a written contract and for the 
purpose of aiding the court in arriving at the intention 
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of the parties thereto, the effect of a custom or usage 
upon contractual obligations of parties to litigation is 
dependent upon the existence of an actual contract be- 
tween the parties; a usage or custom cannot take the 
place of a contract or create a contract where none 
has been made by the parties. ‘Where there is no con- 
tract, proof of usage will not make one.’” Also, in 
§ 30, p. 291, it is said: “Evidence of custom or usage 
is admissible to explain the meaning of words and 
phrases used and to annex to such contract certain in- 
cidents which circumstances indicate the parties in- 
tended to annex when the words they have used do 
not necessarily exclude the operation of such custom 
or usage.” As said in § 31, p. 2938: “An express written 
contract embodying in clear and positive terms the in- 
tention of the parties cannot be varied by evidence of 
usage or custom which either expressly or by neces- 
sary implication contradicts the terms of such contract. 
Such evidence is inadmissible either to restrict or en- 
large the explicit language of the instrument in ques- 
tion, or otherwise to control the real intent of the par- 
ties. A custom or usage cannot be relied upon to make 
the legal rights of the parties to a contract other than 
as expressed by the plain terms of the contract.” 

As said in 29 Am. Jur., Insurance, § 1456, p. 1092: 
“In general, contracts of insurance are to be interpreted 
in the light of the usages and customs affecting such 
agreements, where the terms used are of doubtful 
meaning otherwise; and evidence of a general custom 
or usage which does not conflict with the express 
terms of the policy is admissible as an aid to the con- 
struction of the contract. * * * As a further qualifica- 
tion, evidence of usage or custom is not admissible to 
contradict the terms of an insurance policy; and where 
a written contract is susceptible on its face of a plain 
and unequivocal interpretation, resort cannot be had 
to evidence of custom or usage to explain its language 
or qualify its meaning.” As said in 25 C. J. S., Customs 


Vou. 160] JANUARY TERM, 1955 431 


Peterson v. State Automobile Ins. Assn. 


and Usages, § 30, p. 118: “The terms of a contract pre- 
vail over a trade custom or usage. Where the terms.of 
an express contract are clear and unambiguous, they 
cannot be varied or contradicted by evidence of custom 
or usage, and this is true whether the contract is writ- 
ten or verbal.” See, also, Newark Fire Ins. Co. v. Smith, 
176 Ga. 91, 167 S. E. 79, 85 A. L. R. 1330; City Mortgage 
& Discount Co. v. Palatine Ins. Co., 226 Ala. 179, 145 
So. 490. 

As stated in Fireman’s Fund Ins. Co. v. Williams, 
170 Miss. 199, 154 So. 545, citing authorities: “Next, 
it is insisted that the custom and usage alleged is suf- 
ficient in this case, independent of the oral agreement, 
to create an enforceable contract by implication. We 
are unable to perceive the validity of this contention. 
The patent and obvious answer to this view is that it 
is elementary law that usage and custom cannot create 
a contract or liability where none otherwise exists, and 
custom and usage may not be invoked in contravention 
of law.” 

Furthermore, plaintiff dealt solely with Blomenkamp, 
who was merely a soliciting agent, authorized only to 
procure applications and collect premiums. After the 
policy was issued, delivered, and premium paid, de- 
fendant would not then be bound by any acts or prom- 
ises made by Blomenkamp beyond the terms of the 
policy, under the facts and circumstances presented in 
this case. Parker v. Knights Templars & Masons Life . 
Indemnity Co., 70 Neb. 268, 97 N. W. 281; Dohlin v. 
Dwelling House Mutual Ins. Co., 122 Neb. 47, 238 N. 
W. 921; Krug Park Amusement Co. v. New York Un- 
derwriters Ins. Co., 129 Neb. 239, 261 N. W. 364, 

The authorities heretofore set forth are applicable 
and controlling. In the light thereof, and our conclu- 
sions herein, plaintiff cannot recover; therefore, we are 
not required to discuss the question of allowance of 
attorney’s fees, except to say that in such a situation 
none are allowable. 


432 NEBRASKA REPORTS [Vou. 160 
County of Johnson v. Weber 


For the reasons heretofore stated, we conclude that 
the judgment of the trial court should be and hereby is 
reversed and the cause is remanded with directions to 
render a judgment against plaintiff and for defendant, 
State Automobile Insurance Association, in conformity 
with this opinion. All costs are taxed to the plaintiff. - 

REVERSED AND REMANDED WITH DIRECTIONS. 


County oF JOHNSON, NEBRASKA, ET AL., APPELLEES, V. 


Otto R. WEBER, APPELLANT. 
70 N. W. 2d 440 


Filed May 20, 1955. No. 33693. 


—_ 


Drains: Statutes. It was the intention of the Legislature in 
the enactment of Laws 1905, chapter 161, to impose a duty on 
drainage districts organized thereunder to maintain and keep in 
repair the drainage systems constructed under the powers given 
them by such act, to the end that landowners whose land was 
assessed for the construction of such system on the basis of 
expected benefits from such construction may be protected in 
the enjoyment of such benefits. 

The performance of the powers delegated to 
drainage districts by that act, especially those pertaining and 
relating to the continuance of the corporate entity authorized 
thereby and the care and preservation of its drainage ditches 
and other works and improvements, involves -the protection of 
public and private interests by a publie corporation organized 
for that purpose, and this legislation, in view of its inherent 
nature and purpose, must be construed as a statute mandatory. 

3. Contracts: Statutes. Every contract is made with reference to, 
and subject to, existing law, and every law affecting such 
contract is read into and becomes a part of the same. 

4. Easements. A grant in gross is never presumed when it can 
fairly be construed as appurtenant to some other estate. 

Whether an easement in a given case is appurtenant 

or in gross is to be determined mainly by the nature of the 

right and the intention of the parties creating it. If it be in 
its nature an appropriate and useful adjunct of the land con- 
veyed, having in view the intention of the grantee as to its use, 
and there being nothing to show that the parties intended it to 
be a mere personal right, it should be held to be an easement 
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appurtenant to the land, and not an easement in gross. 

6. Municipal Corporations. Municipal corporations are political 
subdivisions of the state, created as convenient agencies for 
exercising such of the governmental powers of the state as 
may be entrusted to them. The number, nature, and duration 
of the powers conferred upon these corporations and the terri- 
tory over which they shall be exercised rests in the absolute 
discretion of the state. 


%, Easements. Except as prevented by the terms of its transfer, 
or by the manner or the terms of the creation of the easement 
appurtenant thereto, one who succeeds to the possession of a 
dominant tenement thereby succeeds to the privileges of use 
of the servient tenement authorized by the easement. 


&. Drains. Landowners having paid assessments for the construc- 
tion and maintenance of the system on the basis of benefits 
have the right to be protected in the enjoyment of those benefits. 


9, Easements. If the grant of an easement or reservation is 
specific in its terms, it is decisive of the limits of the easement. 


AppEAL from the district court for Johnson County: 
VirGIL FALLoon, JupcE. Affirmed as modified. 


Dwight Griffiths and Robert S. Finn, for appellant. 


Raymond B. Morrissey, J. W. Weingarten, and W. P. 
Loomis, for appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAuGH, JJ. 


Stmmmons, C. J. 

In this action plaintiff sought an injunction prevent- 
ing the defendant from trespassing on a levee constructed 
by Drainage District No. 1 of Johnson County, from 
damaging the levee, and from interfering with plaintiffs 
or their agents in repairing, maintaining, and improving 
the levee. A decree was entered favorable to the plain- 
tiffs. Defendant appeals. 

We affirm the judgment of the trial court as modified. 

The plaintiff County of Johnson will be hereinafter 
referred to as the County; the plaintiff Chicago, Burling- 
ton and Quincy Railroad Company will be hereinafter 
referred to as the Burlington; and Drainage District No. 
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1 of Johnson County will be hereinafter referred to as 
the District. The defendant will be referred to by such 
designation. 

The parties here use the word levee and dike inter- 
changeably as meaning the same thing. We do likewise. 

As nearly as we can determine from this record, the 
District was organized under the provisions of: Laws 
1905, c. 161, p. 610 (which in turn became Comp. St. 
1907, c. 89, art. IV), and as amended by Laws 1909, c. 
147, p. 507. As amended, the act is now found generally 
in Chapter 31, article 3, R. R. S. 1943. The District’s 
articles of association were filed in the district court 
on October 22, 1909 (see, Laws 1909, c. 147, § 1, p. 507; 
§ 31-302, R. R. S. 1943), and decree was filed May 7, 
1910, declaring the creation of the District. (See, Comp. 
St. 1907, § 6241; § 31-304, R. R. S. 1943.) By its arti- 
cles of association it was provided that it should “con- 
tinue in existence for a period of twenty (20) years.” 
The acre area included in the District is not summar- 
ized in the evidence. 

No further showing is made as to the District, its 
organization, or its functioning, save that it appears that 
a drainage ditch was constructed somewhat according to 
the plans of the engineers. 

On June 17, 1913, the Burlington was assessed, and 
paid, $15,000 for benefits from the District. It appears 
that other lands, including those of the defendant, were 
assessed for benefits also. 

On August 3, 1914, for a consideration of $200, Ind 
Weber (then the owner of the land involved in this ac- 
tion) and his wife, executed and delivered a “right of 
way deed” to the District. Reference will be made 
to the terms of that deed later herein. The ditch and dike 
involved here were built on the right-of-way there 
granted in 1915. 

In 1929, the Legislature enacted Laws 1929, c. 130, 
8 1, p. 480 (now section 31-132, R. R. S. 1943), contain- 
ing this language: “When any improvement shall have 
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been completed under the provisions of this article, or 
by any drainage district which shall have been dissolved, 
it shall be and remain under the direct control and 
supervision of the county board, and if at any time the 
same in their opinion requires repairing or the removal 
of obstructions in any part thereof, they shall cause the 
same to be done, and shall pay for the same out of the 
county ditch fund.” 

In 1930, the 20 years’ “existence” provided in the 
articles of association of the District expired. The par- 
ties here submit this cause on the assumption that the 
District became dissolved at that time. Without de- 
termining that assumption, we accept it for the pur- 
poses of this opinion. 

In 1935, defendant acquired the land involved by war- 
ranty deed from his father. 

The profile elevation of the dike through defendant’s 
land was originally planned and built at an elevation 
expressed as 489.5. 

In 1942, there were severe floods in the area which 
caused water to run over the dike on defendant’s land 
and damaged the dike materially. 

On June 8, 1943, the County entered into a contract 
with the Burlington whereby the County granted the 
right to the Burlington to enter the strip of land in- 
volved in this action “for the purpose of restoring said 
dike and in the future if and when the Railroad deems 
necessary or advisable, for the purpose of maintaining 
said dike.” The Burlington agreed “at its own cost and 
expense to restore said dike at this time and if and 
when it deems it necessary or advisable in the future, 
to maintain said dike.” 

Thereafter the Burlington, in 1943, entered and re- 
stored the damaged part, raising the elevation to 491.5, 
being an increase of 2 feet in elevation. Defendant tes- 
tified that he ordered the work stopped at that time, 
but it is clear from the evidence of witnesses, including 
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the defendant, that the repairs were completed at that 
time. 

In May 1950, there was another flood which went 
over the dike at its increased elevation, cut holes in it, 
and materially damaged it. 

In November 1950, the Burlington put its employees 
upon the property with the intent of restoring the dike 
and increasing its elevation to a level of 493, or 3% 
feet above the original grade line. It is undisputed that 
that elevation is necessary if the dike is to serve the 
purpose for which it was constructed. Defendant or- 
dered the workmen off the property and succeeded in 
stopping the construction involved. 

It appears that the vulnerable point in the dike is at the 
turn of the channel of the stream. In 1951, defendant 
had dirt removers enter the land and lower the dike 
at its vulnerable point from 2% to 3 feet for a distance 
of 50 feet in direct line with the current of the stream. 
Defendant’s purpose, as stated by him, was to let the 
water go through if it wished. 

This litigation followed by petition initially filed in 
March 1952. Issues were finally made up in February 
1954, trial was had, and decree was rendered in June 
1954. 

Defendant here submits several “principal questions” 
which he advises us are involved. He makes 40 assign- 
ments of error. Thereafter he pays no particular atten- 
tion to the questions stated or the errors assigned. This 
leaves us to determine the questions argued. 

This is an equity action for trial de novo here. 

Defendant’s first argument here is that the right-of- 
way deed of Ind Weber to the District created an ease- 
ment in gross and not an easement appurtenant, and as 
such is not inheritable, assignable, or subject to succes- 
sion. He contends that it was an easement, personal in na- 
ture, attached to the named grantee and became a nullity 
after the dissolution of the grantee District in 1930. He 
contends that these conclusions follow as a matter of 
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law and are reinforced by the terms of the instrument 
itself. 

He contends basically that to be an easement ap- 
purtenant there must be a dominant estate to which 
the easement attaches and that the District does not 
have such a dominant estate. 

This contention is without merit. 

The District is a public, as distinguished from a private, 
corporation. The statute so declared. § 6241, Comp. St. 
1907. We have so held. See Drainage Dist. No. 1 v. 
Suburban Irr. Dist., 139 Neb. 333, 297 N. W. 645. 

We held also in the above decision that it was the in- 
tention of the Legislature in the enactment of Laws 
1905, c. 161, § 1, p. 610, “to impose a duty on drainage 
districts organized thereunder to maintain and keep in 
repair the drainage systems constructed under the 
powers given them by such act, to the end that land- 
owners whose land was assessed for the construction 
of such system on the basis of expected benefits from 
such construction may be protected in the enjoyment 
of such benefits.” 

We also held that the performance of the powers 
delegated to drainage districts by that act, “especially 
those pertaining and relating to the continuance of the 
corporate entity authorized thereby and the care and 
preservation of its drainage ditches and other works 
and improvements, involves the protection of public 
and private interests by a public corporation organized 
for that purpose, and that this legislation, in view of 
its inherent nature and purpose, must be construed 
as a statute mandatory.” 

By provisions of section 6250, Comp St. 1907 (now as 
amended section 31-321, R. R. S. 1943), the District is 
given the power to acquire easements for rights-of-way. 
This is a power conferred for the benefit of the lands 
within the District that are to be drained. Under these 
circumstances the easement owner is the dominant 
tenant. Sheppard v. City and County of Dallas Levee 
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Imp. Dist. (Tex. Civ. App.), 112 S. W. 2d 253. 

The rule is: “Every contract is made with reference 
to, and subject to, existing law, and every law affecting 
such contract is read into and becomes a part of the 
same.” McWilliams v. Griffin, 132 Neb. 753, 273 N. W. 
209, 110 A. L. R. 1039. This rule has been repeatedly 
followed as late as Niklaus v. Miller, 159 Neb. 301, 
66 N. W. 2d 824. 

The statutes under which the District was organized 
are the authority under which the parties acted when 
the right-of-way deed was given. Whether referred 
to or not in the deed, the terms of the statute neces- 
sarily, in legal effect, were a part thereof and are to 
be considered in construing the deed. 

We have held that: “‘A grant in gross is never pre- 
sumed when it can fairly be construed as appurtenant 
to some other estate. * * * Whether an easement in a 
given case is appurtenant or in gross is to be deter- 
mined mainly by the nature of the right and the intention 
of the parties creating it. * * * If it be in its nature an ap- 
propriate and useful adjunct of the land conveyed, hav- 
ing in view the intention of the grantee as to its use, 
and there being nothing to show that the parties intended 
it to be a mere personal right, it should be held to be 
an easement appurtenant to the land, and not an ease- 
ment in gross, * * *.’” Smith v. Garbe, 86 Neb. 91, 
124 N. W. 921, 136 Am. S. R. 674. See, also, Neilson v. 
Leach, 140 Neb. 764, 1 N. W. 2d 822. 

The right-of-way deed granted to the District an 
“easement” over the described parcel of land upon which 
to construct a levee with borrow pit; it is referred to 
in the deed as a “grant and conveyance” of a right-of- 
way reserving “the full use and possession of all the 
land ‘in said right of way not actually occupied by the 
said drainage district, after the completion thereof, for 
all purposes not inconsistent with its use by the said 
drainage district in preserving and maintaining said 
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ditch in a proper state of efficiency for the purpose for 
which it was constructed.” ~ 

The applicable statutory provisions gave the District 
the right to acquire easements “to construct and main- 
tain” the contemplated works. Other provisions in the 
act will be referred to later herein. 

We conclude that the right-of-way deed granted an 
easement appurtenant to the land. 

But the defendant contends that if that be so, the ease- 
ment expired at the end of the 20-year period covering 
the “existence” of the District. If that be so, the purpose 
to be served by the construction of a drainage system 
would be accomplished only for the period fixed in the 
articles of association and thereafter nature would take 
its course. It would be the duty of the District to main- 
tain the system for the period fixed and thereafter both 
duties and rights disappear. The substantial investments 
of landowners in these projects would likewise “dis- 
solve.” 

We find nothing in the act that would sustain such 
a conclusion of legislative intent. 

Plaintiffs rely on the provision enacted in 1929, and 
now section 31-132, R. R. S. 1943, providing that: “When 
any improvement shall have been completed * * * by 
any drainage district which shall have been dissolved, 
such improvement shall be and remain under the direct 
control and supervision of the county board, and if at 
. any time the same, in the opinion of the board, requires 
repairing * * * the board shall cause the same to be done, 
* ke 

Plaintiffs say that under the provisions of this act 
it is not only the right but the duty of the county to make 
the necessary repairs involved here. 

Defendant contends that to apply the 1929 amend- 
ment here is to apply it retroactively, to rewrite the 
right-of-way deed, to insert covenants and grants not 
contained therein, and to deprive him of his property 
without compensation, impair the obligation of the con- ° 
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tract, and otherwise violate constitutional provisions 
both state and national. Defendant relies on the rule 
last stated in Ritter v. Drainage Dist., 137 Neb. 866, 291 
N. W. 718, that: “A legislative act will not be permitted, 
even if an attempt so to do is disclosed, to operate retro- 
spectively where it will have the effect to invalidate or 
impair the obligation of contracts or interfere with 
vested rights.” 

There is no retrospective, but rather a prospective, 
application of the statute here involved. 

It is quite apparent that the Legislature was con- 
fronted with situations, such as this record discloses, 
where the purpose of drainage systems would be de- 
feated or jeopardized because of the dissolution of the 
constructing and operating districts. The Legislature 
simply provided that when that situation happened, the 
improvement should thereafter be under the control and 
supervision of the county board and “Upon the dissolu- 
tion of any drainage district the right-of-way interests 
of such drainage district shall pass to and become the 
property of the county where located * * *.” Laws 1929, 
c. 130, § 1, p. 480. 

This act singly provides that when a district, a public 
corporation, dissolves, its right-of-way interests and 
the control and supervision of the improvement pass to 
the county, a public corporation, to be exercised by the 
county board. That is what happened here. 

We have held that: ‘Municipal corporations are politi- 
cal subdivisions of the state, created as convenient agen- 
cies for exercising such of the governmental powers of 
the state as may be entrusted to them. The number, 
nature, and duration of the powers conferred upon these 
corporations and the territory over which they shall be 
exercised rests in the absolute discretion of the state.” 
Seward County Rural Fire Protection Dist. v. County of 
Seward, 156 Neb. 516, 56 N. W. 2d 700. 

Restatement, Property, § 487, p. 3029, states the fol- 
lowing rule: “Except as prevented by the terms of its 
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transfer, or by the manner or the terms of the creation 
of the easement appurtenant thereto, one who succeeds 
to the possession of a dominant tenement thereby suc- 
ceeds to the privileges of use of the servient tenement 
authorized by the easement.” 

There is nothing in the terms of the transfer or of the 
creation of the easement that prevents the County suc- 
ceeding to the privilege of the use of the servient 
tenement. 

The County properly brings this action pursuant to 
its rights and to permit the performance of its duties 
within the scope of the legislative act. 

Defendant contends that the County was not doing 
this work but that the Burlington had determined the 
necessity and was performing the work; that the con- 
tract under which it proposed to do the work was void 
because the statute requires the direct control and super- 
vision of the County and the county board of the neces- 
sity of the repair of the dike; and that the contract be- 
tween the County and the Burlington was an unauthor- 
ized delegation of power. 

It is clear from the record that the workmen ordered 
from the property by the defendant were employees 
of the Burlington. It is also apparent that the Burling- 
ton determined the necessity of these repairs. However, 
the County by this action clearly accepted that deter- 
- mination, made it its own, and produced the evidence 
of the necessity. 

The actions of the defendant precipitated this liti- 
gation. He here challenges not only the right of the 
Burlington but the right and duty of the County as well. 
He resists the rights of the County as well as the Bur- 
lington. 

The plaintiffs allege that the contract was between 
the County and the Burlington, and that the Burlington 
attempted to repair the dike and was prevented by the 
defendant. They also allege that thereafter defendant 
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entered and cut the dike on the right-of-way. These 
allegations are established as true. 

Plaintiffs also allege that because of the acts of the 
defendant, that plaintiffs and their agents are unable 
to repair and maintain the levee so that it will serve the 
purposes for which the ditch and dike were constructed. 
Those allegations are established as true. Plaintiffs 
pray for a decree enjoining the defendant from tres- 
passing on the right-of-way, from damaging the dike, 
and from interfering with plaintiffs or their agents in 
repairing and maintaining the levee. 

Defendant by answer alleges the invalidity of the 
contract between the Burlington and the County; that 
neither of the plaintiffs had succeeded to the rights 
granted the District by the right-of-way deed; and 
prays that each of them be enjoined from further tres- 
pass upon his land. 

The basic issue is the right and duty of the County 
in this matter. That in no way turns on the validity of 
the contract between the County and the Burlington. 
We do not determine that question. Clearly, the County 
has the right to the injunction which it seeks. The 
Burlington is likewise entitled to injunctive relief, not 
as an agent of the County but as the owner of an estate 
within the District and shown to be directly affected 
by the failure to repair the dike (see Ritter v. Drainage 
Dist. No. 1, 148 Neb. 873, 29 N. W. 2d 782), for as we 
said in Mooney v. Drainage Dist., 126 Neb. 219, 252 N. 
W. 910, landowners having paid assessments for the 
construction and maintenance of the system on the basis 
of benefits have the right to be protected in the en- 
joyment of those benefits. 

The next question argued here goes to the right to 
raise the elevation of the top of the levee from 489.5 to 
493, an increase of 314 feet. The evidence is that the 
original elevation as planned and built was at 489.5. 
That elevation was proven to be inadequate by the 1942 
flood and was raised in 1943 to 491.5. That elevation 
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likewise was shown to be inadequate by the 1950 flood. 
It is now planned to raise it to 493. 

It appears that defendant cut the dike to about ihe 
489.5 elevation. The evidence is without dispute that 
that elevation would not serve the purpose for which ~ 
the dike was constructed and that if constructed to 
an elevation of 493, it would do so. 

The trial court restricted the construction of the dike 
to an elevation of ‘“‘approximately” 489.5. The defend- 
ant contends that the use of the word approximately 
affords the foundation for future litigation to determine 
how much higher the levee can be raised within the 
decree. This record indicates that result might occur. 

The defendant relies on the terms of the right-of-way 
deed to sustain his contention that the elevation cannot 
go above 489.5. 

Plaintiffs contend that the elevation must be at 493 
if the dike is to be maintained in a proper state of ef- 
ficiency for the purposes for which it was constructed. 
The general figures 489.5 and 493 each represent a 
datum level. The difference is one in feet. 

As heretofore pointed out, the right-of-way deed 
granted the right “to dig, excavate and construct a 
Levee with burrow (sic) pit of and according to the 
plans prepared” by the engineer and adopted by the 
District. The plans for the original construction fixed 
the elevation of the dike, at the point here involved, at 
489.5. As nearly as can be determined from the evi- 
dence, it was built at that level. 

The rule is that if the grant of an easement or reserva- 
tion is specific in. its terms, it is decisive of the limits 
of the easement. 28 C. J. S., Easements, § 75, p. 752; 
17 Am. Jur., Easements, § 97, p. 995. Accordingly we 
hold that the limit of the height of the dike at the point 
here involved is 489.5. 

The right-of-way deed granted “such temporary right 
of way or means of ingress and egrees (sic) over their 
other lands adjacent to the said right of way herein- 
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before granted as may be necessary and convenient for 
the transportation of materials, machinery, supplies, 
tools and fuel upon said right of way during the period 
of the construction of the ditch or new channel by its 
agents, employees and contractors.” The trial court 
granted the plaintiffs that right applicable to the work 
here involved. 

In the light of our construction of the act, we hold 
that the right to so use the premises is impliedly granted 
for the purposes involved here. To hold otherwise 
would be to limit, if not destroy, the right to repair and 
remedy defects, by possibly making the dike inacces- 
sible for that purpose. 

The trial court held that plaintiffs had the right to 
enter and to reconstruct and maintain the levee in the 
manner herein considered, including the exercise of the 
right of ingress and egress over defendant’s adjoining 
lands, and enjoined the defendant from interfering with 
such compliance. The decree in that respect is affirmed. 

The trial court further enjoined the defendant from 
interfering with plaintiffs in preserving, reconstructing, 
and maintaining said levee and from trespassing on or 
damaging said levee. Of course, the decree is applicable 
to the situation and acts here involved. The decree in 
that respect is affirmed. 

With reference to the elevation of the reconstructed 
dike, the decree of the trial court is modified so as to 
require that the elevation of the dike be limited to the 
elevation described in the record as 489.5. 

As so modified, the decree of the trial court is af- 
firmed. All costs are taxed to the defendant. 

AFFIRMED AS MODIFIED. 
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GEORGE EWERT IMPLEMENT COMPANY, A CORPORATION, 
APPELLANT, V. BOARD OF EQUALIZATION OF PLATTE COUNTY, 


NEBRASKA, APPELLEE. 
70 N. W. 2d 397 


Filed May 20, 1955. No. 33714. 


1. Statutes. In construing a statute, effect must be given, if pos- 
sible, to every word, clause, and sentence, so that no part of its 
provisions will be inoperative, superfluous, void, or insignificant. 

2. Taxation. By section 77-1502, R. S. Supp., 1953, a county board 
of equalization is authorized to meet in special session at any 
time after the close of the annual meeting for the purpose of 
equalizing assessments of omitted and undervalued property. 

The holding of this court that the authority of a 

county board of equalization terminated on the date the county 

assessor was required to have the abstract of the assessment rolls 
completed and forwarded to the Tax Commissioner, has not 

been applicable since the 1947 amendment to section 77-1502, 

R. S. 1943. 


AppeaL from the district court for Platte County: 
RoBerT D. Fiory, Jupce. Affirmed. 


Wagner, Wagner & Robak, for appellant. 
Byron Reed, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucuH, JJ. 


CARTER, J. 

This is an appeal from the judgment of the district 
court for Platte County sustaining the action of the 
Platte County Board of Equalization in raising assess- 
ments of undervalued business inventories on September 
24, 1953. It is the contention of the plaintiff-appellant 
that the county board of equalization was without power 
to increase the valuation of the property for assessment 
purposes on the date on which it was done. From an 
adverse judgment the plaintiff property owner appeals. 

The appeal comes to this court in the form of a case 
stated. The facts agreed upon are as follows: Plaintiff 
filed its tax schedule on April 17, 1953, fixing the 50 


446 NEBRASKA REPORTS [Vor. 160 


Ewert Implement Co. v. Board of Equalization 


percent tax value of its business inventory at $36,555. 
The county board of equalization convened on the first 
Monday in May 1953, and made no change in plaintiff’s 
schedule prior to 40 days thereafter. On June 30, 1953, 
the county assessor certified the abstract of all property 
assessed in Platte County to the Tax Commissioner. On 
August 31, 1953, the county board of equalization met in 
special session for the purpose of equalizing assessments 
of omitted or undervalued property relating to the busi- 
ness inventories of 133 business firms in Platte County. 
On September 24, 1953, after notice and opportunity for 
hearing, the board of equalization raised the assessed 
value of plaintiff's property, designated as its business in- 
ventory, from $36,555 to $74,065, and the tax levied there- 
on appears as a lien on plaintiff’s personal property. It is 
stipulated that the acts of the board of equalization in 
raising said value took place more than the 40 days it 
was authorized to regularly meet after the board con- 
vened, after the county assessor’s abstract was made up 
for 1953, and after the abstract had been certified to the 
Tax Commissioner. The increase was not made by add- 
‘ing specific items of omitted property, but by raising 
the assessed value of the property. Neither party admits 
or denies the actual value of the merchandise. The is- 
sues are limited by agreement to the question of the jur- 
isdiction of the county board of equalization to take the 
action it did on September 24, 1953. 

The plaintiff relies on Hiller v. Unitt, 113 Neb. 612, 
204 N. W. 208; State v. Odd Fellows Hall Assn., 123 Neb. 
440, 243 N. W. 616; and similar cases. In these cases 
it was held that a county board of equalization was lim- 
ited to a session of a designated number of days and that 
its powers ended, in any event, when the assessor’s ab- 
stract was certified to the Tax Commissioner in the 
time and manner prescribed by statute. The period of 
time in which a county board of equalization could deal 
with omitted or undervalued property was limited, prior 
to the 1947 amendment, to the foregoing period. After 
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the adjournment of the county board of equalization, the 
authority to deal with omitted or undervalued property 
was lodged in the Tax Commissioner and the State 
Board of Equalization and Assessment. §§ 77-306 to 77- 
814, R. S. 1943. The cases cited by the plaintiff are not 
applicable since the 1947 amendment was adopted. 
Fromkin v. State, 158 Neb. 377, 63 N.'W. 2d 332. 

In 1947 the Legislature empowered a county board of 
equalization to meet at any time for purposes of review- 
ing and equalizing all assessments. Laws 1947, c. 251, 
§ 36, p. 826. In 1949 this provision was limited by an 
amendment which empowered a county board of equali- 
zation to meet at any time for the purpose of equalizing 
assessments of any omitted or undervalued property. 
Laws 1949, c. 233, § 1, p. 644. In 1953 this section was 
again amended to read as follows: “The county board 
of equalization shall hold a session of not less than three 
and not more than forty days, for the purpose contem- - 
plated in sections 77-1502 to 77-1507, commencing on the 
third Monday of May each year. It shall be author- 
ized and empowered to meet at any time upon the call 
of the chairman or any three members of the board for 
the purpose of equalizing assessments of any omitted or 
undervalued property. The board shall maintain a writ- 
ten record of all proceedings and actions taken, which 
shall be available for inspection in the office of the county 
assessor.” § 77-1502, R. S. Supp., 1953. See, also, From- 
kin v. State, supra. 

It appears to us that the authorities cited by the plain- 
tiff still apply to matters contemplated by the first sen- 
tence of section 77-1502, R. S. Supp., 1953. But as to the 
second sentence, the power of the county board of equali- 
zation to deal with omitted and undervalued property is 
greatly extended from what it was prior to 1947. The 
county board of equalization is authorized in terms by 
the second sentence of section 77-1502, R. S. Supp., 1953, 
to equalize assessments of omitted or undervalued prop- 
erty. It is clear therefore that the second sentence of 
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section 77-1502, R. S. Supp., 1953, was intended as an 
extension of the power of the county board of equaliza- 
tion. The use of the words “at any time” therein cer- 
tainly means that the assessment of omitted or underval- 
ued property may be dealt with after the expiration of 
the 40 days and after July 1, the date the county asses- 
sor is required to forward a certified copy of the ab- 
stract of the assessment rolls to the Tax Commissioner. 
The requirement that an assessment of any person may 
not be raised without notice, as contained in section 77- 
1506, R. R. S. 1943, is applicable to the proceeding. Such 
person may appeal from any such action taken by the 
county board of equalization as provided by section 77- 
1510, R. R. S. 1943. 

The method of listing, assessing, and equalizing prop- 
erty for purposes of taxation is a legislative matter. The 
decisions of this court prior to 1947 deal with a statute 
which differs greatly from the one presently before the 
court. They are correct as to the statute then being con- 
sidered. But to give the same meaning to the present 
statute would have the effect of rendering the second sen- 
tence of section 77-1502, R. S. Supp., 1953, completely 
nugatory. We have repeatedly adhered to the rule that 
in construing a statute effect must be given, if possible, 
to all its several parts, and no sentence, clause, or word 
therein should be rejected as meaningless or superfluous, 
if such construction can be avoided. Ledwith v. Bankers 
Life Ins. Co., 156 Neb. 107, 54 N. W. 2d 409; Nacke v. 
City of Hebron, 155 Neb. 739, 53 N. W. 2d 564. We 
must conclude, therefore, that the former rule limiting 
the exercise of the powers of a county board of equaliza- 
tion to the period prescribed for its annual meeting is 
no longer controlling. Fromkin v. State, supra. In addi- 
tion to the limited powers it formerly had it is now 
given further powers relating to equalizing assessments 
’ of omitted or undervalued property. As to the latter, 
the county board of equalization has authority to act 
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at any time, subject to the statutory provisions for 
notice and the right of appeal. 

We call attention to the fact that prior to 1947 it was 
the duty of the precinct assessor to list, value, assess, and 
return all property in the precinct subject to taxation. 
§ 77-405, R. S. 1943. In 1947 the office of precinct as- 
sessor was abolished and the taxpayer was required to 
file his own schedules. § 77-405.01, R. R. S. 1943. An 
additional statute was enacted providing that the county 
assessor, with the aid of his deputies and assistants, 
shall check all returns. § 77-411, R. R. S. 1943. Addi- 
tional power was given the county board of equaliza- 
tion to meet after its annual meeting to take action on 
situations where it could be shown that the taxpayer 
had failed to list or had undervalued some or all of 
his property. This authority was granted by the sec- 
ond sentence of section 77-1502, R. S. Supp., 1953. It 
was, in effect, a grant of the same power to the county 
board of equalization which may be exercised by the 
Tax Commissioner and the State Board of Equalization 
and Assessment under sections 77-306 to 77-314, R. R. S. 
1943. It seems clear to us that under the first sentence 
of section 77-1502, R. S. Supp., 1953, the county board 
of equalization is required to hold an annual meeting 
to hear protests of taxpayers whose property is alleged 
to be overvalued and to perform its general function of 
equalization. After the close of the annual meeting, 
the jurisdiction of the county board of equalization is 
limited to the equalization of the assessments of omitted 
and undervalued property. The intent of the Legislature 
is plain that it did not intend that a taxpayer could reap 
the benefit of an incorrect or false valuation or listing 
of property simply because his tax schedules could not 
be checked and acted upon within the 40-day period to 
which the annual meeting of the county board of equal- 
ization was limited. } 

We think the position taken by the defendant county 
board of equalization as to the meaning of section 77- 


450 NEBRASKA REPORTS [Vou. 160 


Peterson v. Vak 


1502, R. S. Supp., 1953, is the correct one. The judgment 

of the district court was in accord with this interpretation 

of the statutes. The judgment is correct and is affirmed. 
AFFIRMED. 


Epon A. PETERSON, APPELLANT, V. JOE VAK ET AL., 


APPELLEES. 
70 N. W. 2d 486 


Filed May 20, 1955. No. 33742. 


1. Landlord and Tenant: Quieting Title. A lessee of real estate 
may by virtue of section 25-21,112, R. R. S. 1948, maintain an 
action to quiet title to his leasehold. 

2. Landlord and Tenant: Trespass. A tenant is entitled to the 
exclusive possession and use of the demised premises in the 
absence of reservations and restrictions in his lease and he may 
even maintain trespass against his landlord. 

3. Trespass: Injunction. If the nature of a threatened trespass on 
real estate is such that it will, if accomplished, prevent a sub- 
stantial enjoyment of property or the possession thereof the 
remedy of injunction is appropriate to forestall the wrongful 
act. : : 


APPEAL from the district court for Perkins County: 
VicTOR WESTERMARK, JUDGE. Reversed and remanded 
with directions. 


George B. Hastings, John E. Dougherty, and John 
Brogan, for appellant. 


Marvin A. Romig and Halligan & Mullikin, for ap- 
pellees. 


Heard before Stmmowns, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bos.tauGH, JJ., and KoxJer, District 
Judge. 


BosbaucH, J. 

The relief appellant sought by this action was that 
his leasehold of described land for a term of 3 years 
commencing with March 1, 1952, be quieted and con- 
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firmed in him free of adverse claim of appellees; that 
they be barred from asserting any interest or right in 
or to the land or the possession thereof adverse to the 
leasehold of appellant; and that appellees be enjoined 
from entering or being upon the land and from inter- 
fering with, cutting, or harvesting grain then growing 
or standing on the land. The district court heard the 
evidence of appellant, sustained a motion of appellees 
for dismissal, denied a motion of appellant for a new 
trial, and dismissed the case. 

There is evidence of the following matters: Joe Vak, 
herein identified as appellee, was lessee of the land in- 
volved from the year 1918. He entered upon the land 
by virtue of an oral lease, the term of which was 1 
year commencing with March 1. He became and was 
a tenant from year to year until March 1, 1952. The 
land involved is 160 acres. Appellee summer tilled 101 
acres of it at proper times in the year 1951. The owner 
of the land on August 29, 1951, served a written notice 
on appellee terminating his tenancy of the land. The 
substance of the notice was that the owner of the land 
notified appellee to quit, vacate, and surrender to the 
owner the possession of the land on or before March 
1, 1952; that the owner claimed the right to enter upon 
. the land during the fall of 1951 to plant it to wheat; 
and that the notice was given for the purpose of ter- 
minating the tenancy of appellee of the land. 

The owner of the land entered into a lease of it with 
appellant. It was reduced to writing, executed by the 
parties, and delivered September 1, 1951. This lease 
described the land involved herein and the term of it 
was 3 years commencing with March 1, 1952. Appellee 
disregarded the notice given him August 29, 1951, by the 
owner and on the 25th and 26th of September, 1951, 
appellee planted to winter wheat part of the land, 
_ about 101 acres, that had been summer tilled that year. 
Appellant knew after the wheat grown on the land in 
1951 was harvested that the ground was disked twice 
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and one-wayed once. He did not discuss with appellee 
the fact that he was negotiating with the owner of the 
land for a lease of it until September 1, 1951, the day 
the written lease was delivered to him. Appellant then 
negotiated with appellee for immediate possession of 
the land but was advised by appellee that “ ‘I am keep- 
ing the land, I summer tilled it and I am keeping the 
land.” A few days later appellee during another con- 
versation said he was “keeping the summer till” but 
appellant could have 39 acres of stubble and could 
plant wheat on it, and that appellant could have the 
part of the land that had not been summer tilled. Ap- 
pellant offered to pay appellee for the summer tilling 
that had been done in the summer of 1951 so that ap- 
pellant could get possession then but appellee refused 
to negotiate on this basis and said he‘had no price for 
it. Appellant did nothing further about the land until 
March 1, 1952, on which date he went into possession 
of it, and about the first of April he plowed 39 acres 
that had not been plowed before and he broke some 
lagoon land. Later in the year 1952 appellee claimed 
the right to reenter the land to harvest the wheat he 
planted on the land after the notice terminating his 
tenancy was served by the owner, and he threatened 
to do so. This resulted in the pending litigation. 

It is said by appellees that Joe Vak had possession 
of the 101 acres of the land which was planted to wheat 
in the fall of 1951 at the time this case was commenced; 
that appellant did not then have possession thereof; 
that the essence and effect of the action of appellant 
were to obtain possession of the real estate; that appel- 
lant had an adequate remedy at law; that the circum- 
stances were such that the ordinary legal remedy avail- 
able to him was adequate; and that the remedy of in- 
junction could not be successfully invoked by appel- 
lant. If the premise of appellees is sustained the con- 
clusion deduced therefrom is indisputable. Stahl v. 
Allchin, 155 Neb. 412, 52 N. W. 2d 251. However the 
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record disputes the factual matters upon which the con- 
clusion of appellees in this regard is based. The evi- 
dence is that appellant went into possession of the 
land March 1, 1952, and that he thereafter performed 
affirmative acts indicative of his occupancy and use of 
it as tenant. He has not surrendered his claim of 
rightful possession and use of the land. He was sup- 
ported in his conduct by a written lease from the owner 
of it. The tenancy of the land that Joe Vak had was 
terminated by the owner as of March 1, 1952. There 
is no claim that what the owner did in this respect was 
not legally effective to end the tenancy of Joe Vak. 
There is no claim or proof that James Vak ever had 
any right to or interest in the land, the occupancy, or 
the possession of it. The appellee Joe Vak alleged that 
after the notice to terminate his tenancy was served 
on him he talked with George Hastings, the agent of 
the owner of the land, and told him that the worth of 
the summer tilling done by appellee in 1951 was $1,800; 
that he would give appellant 10 days within which to 
pay that amount to him; that if that was not done within 
the time limited appellee would plant the summer tilled 
land to wheat; that he was not paid the amount de- 
manded; that he afterwards planted the wheat; that 
because thereof appellee was then in legal possession of 
the premises; and that he “had a right to re-enter and 
harvest said wheat without committing a trespass on 
said land.” It is a permissible inference from the alle- 
gation of appellee that he had a right to reenter the 
land and harvest the wheat, that he was not in the 
possession of it. This supports the proof of appellant 
that he had taken and had possession of the land. This 
action was not brought to secure possession of the land 
by appellant. He had right of possession, possession of, 
and actual dominion over the land when the suit was 
brought. It was to quiet and confirm the leasehold of 
appellant and to enjoin appellees from reentering and 
trespassing on the land. 
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A lessee may maintain an action to quiet his title to 
a leasehold of real estate. Whether he is in or out of 
possession thereof is not for the purposes of the action 
important. § 25-21,112, R. R. S. 1948. McDonald v. 
Early, 15 Neb. 63, 17 N. W. 257, was an action by a 
holder of a school land lease issued to him by the state 
to quiet title of his leasehold. A demurrer to the peti- 
tion was sustained and the action was dismissed. A 
ground of the demurrer was that only the owner of a 
legal title to the land was a competent plaintiff in an 
action to quiet title and that a lease for a term of 
years was not sufficient. The court considered the 
statute on the subject as it then existed and concluded: 
“An action under section 57 of chap. 73, Compiled Stat- 
utes, may be maintained where the plaintiff’s title to 
the lands in question is derived from the state, under 
the provisions of the statute providing for the sale and 
leasing of the educational lands of the state, by lease.” 
The opinion in the case contains the following: “The 
object which the legislature had in passing the above 
provisions was to extend the benefit of the common 
law in actions of this character to persons claiming title 
to real property, though not in the possession thereof. 
* = * All that seems to have anciently been necessary 
was, that the plaintiff be possessed of or entitled to an 
estate, and the defendant was also possessed of the 
semblance of a right or title to the same estate, which, 
though imperfect and invalid as against the rights of 
the plaintiff, yet might * * * become the prevailing 
title. This estate need not necessarily be one of realty, 
but may consist of personal property of any descrip- 
tion. * * * A leasehold estate, running for twenty- 
five years in a valuable piece of property, may be of 
vastly greater value than a fee simple title to another 
piece. Besides, as we have already seen, the remedy 
at common law is not confined to real property at all, 
and the statute is an enlarging rather than a restricting 
one.” In Langstaff v. Mitchell, 119 Cal. App. 407, 6 
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P. 2d 546, the court considered a statute providing that 
an action may be brought by any person against another 
who claims an estate or interest in real or personal 
property adverse to him and held: “A leasehold in- 
terest against an adverse claim is sufficient interest in 
real property to maintain an action under said last- 
named section.” See, also, Elk Fork Oil & Gas Co. v. 
Jennings, 84 F. 839; Cozart v. Crenshaw (Tex. Civ. 
App.), 299 S. W. 499; Carbon Black Co. v. Ferrell, 76 
W. Va. 300, 85 S. E. 544; 74 C. J. S., Quieting Title, 
§ 23, p. 50. 

These matters are emphasized and confidently re- 
lied upon by appellees: That appellant was told by 
appellee in a conversation they had about September 
1, 1951, that he had summer tilled part of the land; that 
appellee was entitled to the use of it and was going 
to keep it; that he advised and warned appellant to 
stay off the land; that appellant knew appellee was 
doing work in preparation for a crop of wheat which 
could not mature until the following summer and ap- 
pellant did not advise appellee of the negotiations for 
a lease of the land to appellant; and that the owner of 
the land permitted appellee to do work thereon that 
could only be compensated for by his having the crop 
taken from the land the following year without in- 
forming him that his tenancy would be interrupted. 
The conversation between appellee and appellant was 
concerning efforts of the latter to secure an agreement 
for his immediate possession of the land so that appel- 
lant could plant a part of it to winter wheat during the 
fall of 1951. It was after notice to terminate the ten- 
ancy of appellee was served and before he planted 
wheat on the land in 1951 and while appellee was en- 
titled to the exclusive possession and use of all the 
land but at a time after he had notice and was charged 
with knowledge that all his rights to the occupancy 
and use of the land would end not later than March 
1, 1952. There was no relationship between appellant 
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and appellee. The former was under no legal duty to 
inform the latter of anything. Appellee had an ab- 
solute right to till, plant wheat, and use the land until 
March 1, 1952, but he was charged with knowledge 
that his status in reference to it would on that date 
completely and finally terminate and any crop planted 
that did not mature or was not disposed of by him be- 
fore that date would be his loss. The matters relied 
upon by appellee as recited above are of no signifi- 
cance in this litigation. This court spoke of the un- 
importance of quite similar matters in Vance v. Hen- 
derson, 141 Neb. 766, 4 N. W. 2d 833, as follows: “In 
the absence of reservations or restrictions, a tenant is 
entitled to the exclusive possession and use of the de- 
mised premises and may even maintain trespass against 
his landlord. There is nothing in this record to create a 
bar to the defendant planting wheat on the premises 
if he saw fit to do so. If, as plaintiff contends, the de- 
fendant’s lease expired on March 1, 1942, and he had 
not used or otherwise disposed of the wheat, he ran 
the risk of losing his labor and seed.” 

Fenster v. Isley, 143 Neb. 888, 11 N. W. 2d 822, con- 
cerned these facts: Appellant was a tenant of land from 
year to year. The owner of the land gave appellant 
notice terminating his tenancy on March 1, 1942, ad- 
vised him that the land would be leased to appellee from 
that date to March 1, 1943, and requested appellant not 
to do any summer fallowing and not to plant wheat. 
Appellant summer tilled 60 acres of the real estate and 
planted it to winter wheat. Appellee was authorized 
by the lease given him by the owner to take and he took 
possession of the land March 1, 1942, and prepared and 
planted crops on the land not then in wheat. Appellant 
gave notice in June 1942, that he was going to enter the 
premises and harvest the 60 acres of wheat he planted in 
the fall of 1941. Appellee commenced and successfully 
prosecuted an action of injunction to prevent appellant 
from going upon the land, trespassing thereon, and from 
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harvesting the wheat. Therein it is said: “Appellee 
had a written lease from the owner from March 1, 1942, 
to March 1, 1943. More than six months prior to March 
1, 1942, * * * the appellant, who was a tenant from 
year to year, was notified that his tenancy would be 
terminated on March 1, 1942. Pursuant thereto he relin- 
quished his possession of the lands prior to March 1, 
1942, and the appellee went into possession. * * * There- 
fore, after March 1, 1942, the appellant had no further 
right to the possession of the premises by reason of his 
tenancy from year to year and appellee was in posses- 
sion under his lease and entitled to enjoin any trespass 
thereon during the terms thereof * * *.” 

Appellant is entitled to have his leasehold i in the land 
involved quieted and confirmed in accordance with the 
terms of his written lease bearing date of September 
1, 1951, against any and all claims of appellees or either 
of them adverse thereto, and to have an order of in- 
junction barring appellees and each of them from en- 
tering or trespassing upon the land or in any manner 
interfering with the tenancy of appellant of it during the 
term of his lease. Fenster v. Isley, supra. 

The judgment should be and it is reversed and the 
cause is remanded to the district court for Perkins- 
County with directions to render and enter a judgment 
in the cause in harmony with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


In RE APPLICATION OF EVERETT GORGEN FOR A WRIT OF 
HABEAS CORPUS. 
EVERETT GORGEN, APPELLEE, Vv. LEO S. ToMJACK, 
APPELLANT. 
70 N. W. 2d 514 


Filed May 20, 1955. No. 33743. 


1. Habeas Corpus: Extradition. In habeas corpus to release a pris- 
oner detained under a warrant of extradition, the fact that a 
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complaint was filed against him in the demanding state is prima 
facie evidence that he was there charged with a crime. 

2. Extradition. Where a prisoner detained under a writ of extra- 
dition regular on its face demands his freedom on the ground 
that the complaint against him does not charge a crime under 
the statutes of the demanding state, the burden is on him to 
maintain his position by producing the statute. 

In order that one be a fugitive from justice it is not 

necessary that he shall have left the demanding state for the 

purpose of avoiding prosecution, but that, having committed an 
act charged to be a crime under the laws of that state, he 
has left that jurisdiction and is found in another state. 

The issuance of a warrant of extradition creates a 
presumption that the prisoner detained under it is a fugitive 
from justice. 

5. Habeas Corpus: Extradition. In an action to procure a writ of 
habeas corpus, the guilt or innocence, or probable cause to believe 
one guilty who is held under extradition as a fugitive from 
justice from another state, is a matter exclusively for the courts 
of the demanding state. 

Evidence that the charge against one sought 
in extradition proceedings, which are in all respects regular, was 
made on improper motives and that he was not guilty of the 
erime charged will not justify his release from custody under 
a writ of habeas corpus. 
If the Governor issues a warrant of extradi- 
tion it is the general rule that, on the hearing of a habeas corpus 
sued out for the liberation of one who is sought to be extradited 
for the violation of the criminal laws of another state, it is not 
proper to hear evidence upon, or inquire into, the motives or 
purposes of the prosecution, or into the motives of the Gov- 
ernor of the demanding state. 


AppEAL from the district court for Holt County: 
Dayton R. Mounts, Jupce. Reversed and remanded 
with directions. 


William W. Griffin, for appellant. 


Max G. Towle, John R. Gallagher, and Thomas J. 
McManus, for appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLauaH, JJ., and Koxkser, District 
Judge. 
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CARTER, J. 

This is a habeas corpus action instituted in the district 
court for Holt County by Everett Gorgen, petitioner, 
against Leo S. Tomjack, sheriff of Holt County, Nebraska, 
respondent. The action is in resistance of an effort to 
remove petitioner from the State of Nebraska to the 
State of Kansas by extradition to answer a charge of 
being in possession of stolen property pending against 
him in the justice court in and for the city of Great 
Bend, Barton County, Kansas. The trial court found 
that petitioner was unlawfully deprived of his liberty 
and discharged him from the custody of the sheriff. The 
respondent sheriff appeals. 

The record discloses that a complaint was filed against 
the petitioner in the justice court in and for the city 
of Great Bend, Kansas, on September 8, 1954, in which 
it is charged that on or about May 1, 1954, in the county 
of Barton, State of Kansas, Everett Gorgen, then and 
there being, did then and there unlawfully, feloniously, 
and willfully, receive a 1953 G.M.C. tank truck of the 
value of more than $20, which had been taken, or 
secreted, from the Whiteman Motor Company used car 
lot in Hoisington, Kansas, he knowing the same to be 
so embezzled, taken, secreted, or stolen, in violation of 
section 21-549 of the General Statutes of Kansas for 1949. 

The record shows that subsequent to the filing of the 
charge the Governor of Kansas made an executive requi- 
sition upon the Governor of Nebraska for the extradition 
of the petitioner from the State of Nebraska to the State 
of Kansas to answer said charge and that the requisition 
was honored and the Governor of Nebraska signed a 
warrant for the extradition of the petitioner under which 
he was arrested and detained by the respondent sheriff 
of Holt County, Nebraska, at the time this action was 
filed. No contention is here made that the complaint 
filed in Barton County, Kansas, did not charge a crime 
or that the extradition proceedings were in any respect 
irregular. 
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The petitioner asserts in his petition that his arrest and 
detention are unlawful for the following reasons: (1) 
That he is not a fugitive from justice from the State 
of Kansas; (2) that the attempt to remove this peti- 
tioner to the State of Kansas is for the sole purpose of 
attempting to extort money from him and not for the 
purpose of trying him for any crime in the State of 
Kansas; (3) that petitioner has legal title to the prop- 
erty in question; (4) that any claims or demands against 
petitioner are civil and not criminal in their nature; 
and (5) that the application for extradition is not made 
in good faith but for the purpose of collecting a debt. 

The evidence shows that petitioner purchased a G.M.C. 
tank truck from the Whiteman Oil Company, Hoisington, 
Kansas, on April 23, 1953. The Securities Acceptance 
Corporation of Great Bend, Kansas, held a chattel mort- 
gage on the truck for approximately $2,500. Petitioner 
brought the truck to O’Neill, Nebraska, where he secured 
a certificate of title, a registration certificate, and li- 
cense plates for the truck. He made payments on the 
chattel mortgage for a time and then defaulted in his 
payments. The Securities Acceptance Corporation un- 
dertook to collect the amounts owing them. It eventu- 
ally repossessed the truck and returned it to the White- 
man Motor Company at Hoisington, Kansas. Petitioner 
asserts that the agents of Securities Acceptance Corpo- 
ration took possession of the truck without the knowl- 
edge of petitioner at a time when it was parked on the 
streets of O’Neill, Nebraska. An agent of the Secur- 
ities Acceptance Corporation testifies that the matter 
was fully discussed with petitioner and that the truck 
was voluntarily delivered into the possession of the 
Securities Acceptance Corporation. On or about May 
1, 1954, petitioner saw the truck in the Whiteman Motor 
Company used car lot in Hoisington, Kansas, and he 
admits driving it away without permission and retaining 
it in and around O’Neill, Nebraska. 

Under the condition of the record it must be presumed 
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that the complaint filed in Barton County, Kansas, 
charges a crime. The fact that a complaint was filed 
against the petitioner in the demanding state is prima 
facie evidence that he was there charged with a crime, 
and, if he contends otherwise, the burden is on him to 
maintain his position by producing the statute of the 
demanding state. Chandler v. Sipes, 103 Neb. 111, 170 
N. W. 604. 

Petitioner contends that he is not a fugitive from jus- 
tice. The rule is: It is not necessary, in order that one 
be a fugitive from justice, that he shall have left the 
demanding state for the purpose of avoiding prosecu- 
tion, but simply that, having committed an act charged to 
be a crime under the laws of that state, he has left that 
jurisdiction and is found in another state. Finch v. 
West, 106 Neb. 45, 182 N. W. 565. 

It is urged that petitioner is not guilty of the crime 
charged for the reason that he retained the title to the 
truck. This is clearly a matter of defense to be con- 
sidered by the courts of the demanding state. The ques- 
tion of the guilt or innocence of the accused, or the ques- 
tion of whether or not there is probable cause to be- 
lieve that the accused is guilty of the crime charged, 
cannot, in a case of this kind, be passed upon by the 
courts in a habeas corpus proceeding. Those questions 
are for the courts of the demanding state to decide. 
Finch v. West, supra; In re Application of Tail, 145 Neb. 
268, 16 N. W. 2d 161; Hawk v. Olson, 145 Neb. 306, 16 
N. W. 2d 181. The claim of innocence on the ground 
that he held the legal title to the truck may not be 
properly considered in a habeas corpus proceeding. 

The petitioner contends the record shows that the 
application for his extradition was not made in good 
faith and that it was in fact made for the purpose of 
collecting a debt. 

There is evidence in the record on the part of Don E. 
Ware, sheriff of Barton County, Kansas, to the following 
effect: While in O’Neill, Nebraska, on a prior occa- 
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- sion, the witness asked the petitioner if he would vol- 
untarily return to Kansas to face the charge. The peti- 
tioner refused to do so. The witness then inquired of 
the petitioner if he owed the debt to Whiteman. He 
said he did. The witness then asked petitioner if he 
would care to abate the action before the court. He 
said that he did not care to do so. In explaining what 
was meant by abating the action and if it meant the 
payment of the amount due, Sheriff Ware stated: “I 
didn’t know for sure if that could be done; but I thought 
at that point it might be done; the court has the right 
to do that in Kansas, if he saw fit. I thought being I 
was here if the case could be disposed of in that man- 
ner it could be; that would be our advice to the court.” 
On cross-examination on this subject the witness said: 
“Well, I said to different people, the county attorney, 
the sheriff and so on if the man paid the money that 
would be the best way to handle it. I was expressing 
my own opinion; not the opinion of the court.” 

We are in accord with the view that extradition pro- 
ceedings should not be used at the instance of a private 
person to gratify his malice or to aid him in the col- 
lection of adebt. It is not a matter, however, which the 
courts of the asylum state may properly inquire into. 
The rule is stated in 22 Am. Jur., Extradition, § 15, p. 
254, as follows: “Where a warrant of extradition is 
sought for some ulterior purpose, as, for instance, the 
collection of private debts or the gratification of per- 
sonal malice, it is within the discretionary power of the 
governor of a state to refuse to issue it. * * * If the 
governor issues a warrant of rendition, it is the gen- 
eral, although not the universal, rule that on the hearing 
of a habeas corpus sued out for the liberation of one 
who is sought to be extradited for the violation of the 
criminal laws of another state, is not admissible to hear 
evidence upon, or inquire into, the motives or purpose 
of the prosecution, or into the motives of the governor 
of the demanding state.” See, also, Chase v. State of 
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Florida, 93 Fla. 963, 113 So. 103, 54 A. L. R. 271. The 
cases on this subject have been collected and cited in 
an annotation in 94 A. L. R. 1493. 

We point out, however, that there is no evidence in 
this record that the seller of the truck or the holder of 
the chattel mortgage thereon made any offer to com- 
promise the prosecution of the crime charged. It is not 
asserted that the prosecuting witness had any part in the 
matter. The misconceptions and mistakes of administra- 
tive officers in carrying out the purposes of extradition 
proceedings do not constitute bad faith such as would 
warrant the release of one charged with crime in the 
demanding state. We do not think there is any merit to 
the contention, even if it was before us, that this record 
shows bad faith on the part of the prosecuting officials 
in the State of Kansas. 

It is clear from the judgment entered by the district 
court that it released the petitioner on the theory that 
he was guilty of no crime. In so doing, error wgs com- 
mitted. A crime was charged in Kansas and the extra- 
dition proceedings were regular. The merits of the 
charge may not properly be determined on habeas cor- 
pus. The judgment of the district court is reversed and 
the cause remanded with directions to enter an order 
holding that petitioner was not unlawfully held and 
detained by the respondent. 

REVERSED AND REMANDED WITH DIRECTIONS. 


TRENE M. Murray, APPELLANT, v. NATIONAL GyPsuM 
Company ET AL., APPELLEES. 
70 N. W. ad 394 
Filed May 20, 1955. No. 38767. 


1. Workmen’s Compensation. A compensable injury within the 
Workmen’s Compensation Act is one caused by an accident 
arising out of and in the course of the employment. 
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An accident within the Workmen’s Compensation Act 

is an unexpected and unforeseen event happening suddenly and 

violently and producing at the time objective symptoms of injury. 

An employee claiming the benefit of the Workmen’s 

Compensation Act must, to succeed, show by the greater weight 

of the evidence all the essential elements of an accident as 

that word is defined in the act. 

An award of compensation under the Workmen’s Com- 

pensation Act may not be based on possibilities, probabilities, or 

speculative evidence. 

A mere exertion, which is not greater than that ordi- 
narily incident to the employment, cannot of itself constitute an 
accident within the meaning of the Workmen’s Compensation 
Act. 

6. Workmen’s Compensation: Appeal and Error. An appeal to 
this court in a workmen’s compensation case is considered and 
determined de novo. 


ot 


APPEAL from the district court for Saunders County: 
H. EMERSON KoxJer, JuDcE. Affirmed. 


Bryant & Christensen, for appellant. 
Cline, Williams, Wright & Johnson, for appellees. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLauau, JJ. 


BosLaucH, J. 

The subject of this controversy is a claim for dis- 
ability benefits by virtue of the Workmen’s Compensa- 
tion Act of Nebraska. 

Appellant asserted that she was employed by the Na- 
tional Gypsum Company, hereinafter spoken of as ap- 
pellee, as a rocket packer at Mead; that on or about 
December 27, 1952, she received an injury to her left 
shoulder in an accident arising out of and in the course 
of her employment; that the injury and disability 
caused thereby totally prevented her from performing 
any of the duties of her employment; and that she neces- 
. sarily incurred liability for medical, surgical, and hos- 
pital services. 


Appellees admitted the employment of appellant at 
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the time and in the capacity alleged by her, denied all 
other claims made by appellant, and specially denied 
that she sustained any accident, injury, or disability 
arising out of and in the course of her employment by 
the National Gypsum Company. 

The compensation court denied the claim of appel- 

lant. A rehearing was waived and an appeal was taken 
by appellant to the district court. The trial in that 
court resulted in a finding that appellant had not es- 
tablished that she sustained an injury in an accident 
arising out of and in the course of her employment and 
an adjudication denying her any recovery. This ap- 
peal contests the correctness of the finding and judg- 
_ ment of the trial court. 
_ The issue as the cause is submitted to this court is 
whether or not appellant sustained disability from an 
injury inflicted by an accident arising out of and in the 
course of her employment by appellee within the mean- 
ing of the Workmen’s Compensation Act. 

Appellant was employed by appellee for the period 
commencing March 6, 1952, through January 3, 1953. 
Her compensation was $1.68 an hour. The work week 
was 40 hours. Her physical condition was normal when 
she accepted the employment. She was then about 
50 years of age. Appellant was assigned to work on 
what was designated line 4 in September 1952, and she 
continued to perform the duties of this assignment for 
a period of about 6 weeks until sometime in November 
1952. She was stationed at a table where she per- 
formed her duties. She was classified as a rocket packer. 
The operation with which she was concerned consisted 
of stopping a box with its contents weighing about 30 
pounds being transported on a conveyor belt to the 
table where she was located. The box had to be stopped 
while she put packing in it and a top on it. She then 
released the box and it moved forward down the line. 
There was no brake or other apparatus furnished to 
stop or release the box. The frequency of the arrival 
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of boxes was such that appellant could not complete 
her operation as to one of them before others arrived, 
and she stopped them by grasping the box nearest her 
and twisting it cornerwise in the trough along which 
it was moving until two of its corners would jam against 
the sides of the trough or she would stop the box with 
her shoulder and insert a stick of wood in front of it. 
Numerous boxes would frequently build up behind the 
one that had been stopped and anchored, and to re- 
lease the jam appellant would push against them with 
her left shoulder or other parts of the left side of her 
body. There were jars and strains experienced in 
these contacts and black and blue marks appeared on 
her body. The presence of these were not all at one | 
time but were from day to day in the early part of 
her labors in this capacity. The marks on her body dis- 
appeared after a period of about 10 days. 

Appellant experienced pain in her left arm but the 
time of its origin is not established. It was not con- 
tinuous but was described as something that built up 
and got worse with the passage of time. The boxes 
moved and were handled in the same manner each day 
during about 6 weeks from sometime in September 
until November 1952. The operations were routine. 
There was no unusual happening experienced in con- 
nection with or during any operation that appellant 
was concerned in during this period. 

Appellant discontinued the duties as rocket packer on 
line 4 sometime in November 1952, and was given and 
she performed lighter work until December 27, 1952. 
That date she suffered severe pain in her left shoulder 
and arm. She had difficulty changing into her work 
clothes or uniform when she arrived at the location 
of her employment, but she worked a part of the day 
and then reported to first aid and later to the hospital 
on account of her acute condition. She has since been 
totally or partially disabled. Her employment with 
appellee was discontinued January 3, 1953. 
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When appellant was at the hospital December 27, 
1952, she complained only of pain in her left shoulder 
and arm, and made no claim of having been injured in 
an accident or any unusual happening. An examina- 
tion of her made by a doctor in the presence of a nurse 
did not discover any evidence of injury. There was no 
discoloration of her shoulder or body. Appellant could 
not move her shoulder or body without very severe 
pain. She thought then and now contends that the 
work she did involving the rocket boxes was the cause 
of her disability. She consulted Dr. C. Fred Ferciot of 
Lincoln on January 7, 1953. He saw and treated her 
until August 18 of that year. She gave him no history 
of an accident or injury. She told the doctor she did 
not have any acute disability until Saturday, December 
27, 1952. He examined her January 7, 1953, and found 
no discoloration and no surface evidence of injury, 
abrasions, or contusions. There was an X-ray examina- 
tion and it produced no indication of fracture or dis- 
location but it did show some decalcification at the 
upper end of the humerus that was localized in such a 
way as is often seen when any acute irritation is 
present in the region of the shoulder joint. The doctor 
said that no injury accounted for her condition at the 
time he first saw her but that repeated injuries as a 
result of strains, that could not be referred to as acci- 
dents but were actually things having to do with her 
occupation, did result in this type of development, and 
that her age of about 50 years was also a factor which 
could lead one to believe that repeated strain of the 
type she had experienced did probably cause the con- 
dition which she had. He said that appellant gave a 
history of acute irritation of the bursa or the bursas 
about the shoulder joint and he diagnosed her condition 
as acute bursitis. 

Appellant testified that she had no accident on Decem- 
ber 27, 1952. The substance of her testimony in this 
regard was that she had no accident at any other time 
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while she was employed by appellee that in any way or 
manner involved or affected her left arm or shoulder. 

A compensable injury within the provisions of the 
Workmen’s Compensation Act is one caused by an acci- 
dent arising out of and in the course of the employment. 
An accident within the act is an unexpected or unfore- 
seen event happening suddenly and violently and pro- 
ducing at the time objective symptoms of injury. An 
employee claiming the benefit of the act must, to succeed, 
show by the greater weight of the evidence that an 
accident occurred within the meaning of the act. Knud- 
sen v. McNeely, 159 Neb. 227, 66 N. W. 2d 412; Seger 
v. Keating Implement Co., 157 Neb. 560, 60 N. W. 2d 
598; Rahfeldt v. Swanson, 155 Neb. 482, 52 N. W. 2d 
261; Ramsey v. Kramer Motors, Inc., 155 Neb. 584, 52 
N. W. 2d 799; Beam v. Goodyear Tire & Rubber Co., 
152 Neb. 663, 42 N. W. 2d 293. 

An award of compensation under the Workmen’s Com- 
pensation Act may not be based on possibilities, proba- 
bilities, or speculative evidence. An action for recovery 
of benefits by virtue of the Workmen’s Compensation 
Act is on an appeal to this court tried de novo. Rahfeldt 
v. Swanson, supra. 

There is an absence of proof that appellant received 
an injury resulting from an accident within the re- 
quirements of the Workmen’s Compensation Act. There 
is no evidence tending to show that there was an un- 
expected and unforeseen event happening suddenly and 
violently that produced at the time objective symptoms 
of an injury. The proof is to the contrary that nothing 
unusual happened and that appellant performed her 
duties in the only way they could have been done. An 
injury resulting from exertion ordinarily incident to the 
employment is not sufficient to constitute an accident 
within the meaning of the Workmen’s Compensation Act. 
Foster v. Atlas Lumber Co., 155 Neb. 129, 50 N. W. 
2d 637; Anderson v. Cowger, 158 Neb. 772, 65 N. W. 2d 
51. Appellant failed to establish the first requisite for 
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the recovery of benefits under the Workmen’s Com-. 
pensation Act. 
The judgment should be and it is affirmed. 
AFFIRMED. 


J. W. O'NEAL, APPELLANT, V. THE First TRust COMPANY 
OF YoRK, NEBRASKA, A CORPORATION, AS EXECUTOR OF THE 
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LANYON, DECEASED, ET AL., APPELLEES, RONALD KENNETH 


LANYON, INTERVENER-APPELLEE. 
70 N. W. 2d 466 


Filed May 27, 1955. No. 33715. 


1. Pleading. An admission in an answer does not extend beyond 
the intendment of the admission as clearly disclosed by its 
context. ; 

2. Witnesses: Depositions. The taking of a deposition before trial 
by a representative of deceased, at which time he examined or 
cross-examined the witness, is not a waiver of disqualification 
within the meaning of section 25-1202, R. R. S. 1943, and 
appropriate objections thereto may still be raised at the trial. 

8. Frauds, Statute of: Specific Performance. Where one is claim- 
ing the estate of a deceased person under an alleged oral 
contract, the evidence of such contract and the terms of it 
must be clear, satisfactory, and unequivocal. . 

Such contracts are on their face void as with- 

in the statute of frauds, because not in writing, and, even 

though proved by clear and satisfactory evidence, they are not 
enforceable unless there has been such performance as the 
law requires. 


The thing done, constituting performance, 
must be such as is referable solely to the contract sought to be 
enforced, and not such as might be referable to some other and 
different contract—something that the claimant would not have 
done unless on account of the agreement and with the direct 
view to its performance—so that nonperformance by the other 
party would amount to fraud upon him. 

The burden in the light of these rules has 
devolved upon the plaintiff to prove (1) an oral contract the 
terms of which are clear, satisfactory, and unequivocal, and (2) 
that his acts constituting performance were such as were refer- 
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able solely to the contract sought to be enforced, and not such 
as might have been referable to some other or different contract. 
Evidence of declarations of a deceased per- 
son, concerning a parol contract, does not amount to direct 
proof of the facts claimed to have been admitted by those 
declarations. Such evidence, when not supported by other evi- 
dence, is generally entitled to but little weight. 

Each case is to be determined from the facts, 
circumstances, and conditions as presented therein. 


APPEAL from the district court for York County: 
ERNEST G. KROGER, JuDGE. Affirmed. 


Philip A. Tomek, John G. Tomek, William E. Tomek, 
and Harry W. Grimminger, for appellant. 


Hermann G. Wellensiek and Kirkpatrick & Dougherty, 
for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 


CHAPPELL, J. 

Plaintiff, J. W. O’Neal, known generally as Walter 
or Walt J. O’Neal, brought this action in equity against 
defendants, The First Trust Company of York, Ne- 
braska, a corporation, as the executor of the estate of 
Irving H. Lanyon, deceased, and Leroy Davis, trust 
officer of said corporation. He sought by the action 
to obtain specific performance of an alleged oral con- 
tract entered into by plaintiff and Irving H. Lanyon 
in the latter part of May 1939, whereby it was agreed 
that if plaintiff would furnish and supply Irving H. 
Lanyon with care, labor, services, attention, meals, 
hired help, transportation, and companionship during 
Irving H. Lanyon’s lifetime, he would leave one-half 
of all his property to plaintiff. Plaintiff specifically 
alleged that he had duly performed, furnished, and 
supplied each and all of such alleged services during 
the lifetime of Irving H. Lanyon until his death August 
23, 1949, and that plaintiff was never recompensed 
therefor by Irving H. Lanyon, although as indicated 
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by his last will, executed February 19, 1948, and a 
codicil thereto executed June 14, 1949, he intended to 
do so. Ronald Kenneth Lanyon, on behalf of himself 
and other beneficiaries named in the last will, was per- 
mitted to intervene. Insofar as important here, such 
intervener and defendants filed answers traversing the 
material allegations of plaintiff's petition, and plaintiff’s 
replies thereto denied generally. 

The cause then proceeded to trial of the issues pre- 
sented, and at conclusion of plaintiff's evidence, de- 
fendants moved to dismiss plaintiff’s petition because 
plaintiff had not sustained the burden of proof as re- 
quired by law in such cases, and that the evidence was 
insufficient to sustain any judgment against defendants. 
Thereupon the trial court sustained defendants’ motion, 
saying: “I think you have failed to sustain the burden 
to prove any contract and I think you. have failed to 
prove by clear and convincing evidence that there was. 
any agreement of any kind.” Thereupon the court ren- 
dered judgment accordingly for defendants and dis- 
missed plaintiff’s petition at plaintiff’s cost. 

Plaintiff’s motion for new trial was overruled and he 
appealed, assigning that: (1) The judgment was con- 
trary to the evidence and law; and (2) the trial court 
erred in striking from the record all of the evidence of 
Nellie J. O’Neal, plaintiff’s wife. We sustain the last 
assignment, but upon trial de novo, under elementary 
rules with relation thereto, conclude that the judgment 
should be affirmed. 

At the outset plaintiff argued that by its answer de- 
fendants admitted the alleged contract, its terms in- 
cluded therein, and performance thereof. Such con- 
tention has no merit. 

In that connection, defendants, among other things, 
denied generally, and then alleged in their answer: 
“For further and separate defense, these answering 
defendants aver that said pretended and purported con- 
tract is oral with no note or memorandum in writing 
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and by reason thereof is within the statute of frauds 
and void.” (Italics supplied.) 

In Barry v. Barry, 147 Neb. 1067, 26 N. W. 2d 1, this 
court held: “An admission in an answer does not ex- 
tend beyond the intendment of the admission as clearly 
disclosed by its context.”’ In Powell v. Yeazel, 46 Neb. 
225, 64 N. W. 695, it is said: “The word ‘pretended,’ 
used in such connection, signifies something falsely as- 
sumed; something claimed contrary to the truth of the 
matter.” Black’s Law Dictionary (3d ed.), p. 1411, 
cites such latter case and others in defining “pretend” 
as: “To feign or simulate; to hold that out as real 
which is false or baseless.”” Also, as stated in General 
Talking Pictures Corp. v. Hyatt, 114 Utah 362, 199 P. 2d 
147, with reference to a comparable context: ‘The im- 
plication of the word ‘purported’ is that something is 
deficient or amiss; everything is not as it is intended to 
be.” See, also, 73 C. J. S., Purport, p. 1259. In the light 
of the foregoing, we conclude that defendants in their 
answer did not admit the alleged contract or the terms 
thereof. 

We turn then to plaintiff’s contention that under the 
statute and cited decisions of this court, defendants 
also admitted that plaintiff performed the terms of the 
contract. In that regard, he cites and relies upon sec- 
tion 25-836, R. R. S. 1943, Peters v. Wilks, 151 Neb. 861, 
39 N. W. 2d 793, and other cases wherein plaintiffs 
pleaded performance in general terms and defendants 
relied upon a general denial. In such situations we 
have held that if defendant relies upon nonperformance 
as a defense he must allege that fact, and in pleading 
nonperformance he must allege the facts which consti- 
tute the condition and the breach in his answer. Such 
authorities are clearly distinguishable. Herein, plain- 
tiff did not plead performance in general terms but 
specifically, item by item, and defendants did not ad- 
mit the contract or its terms as in Cartwright & Wilson 
Construction Co. v. Smith, 155 Neb. 431, 52 N. W. 2d 
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274, and Morearty v. City of McCook, 117 Neb. 113, 
219 N. W. 839, 119 Neb. 202,.228 N. W. 367, relied upon 
by plaintiff. We conclude that under the circumstances 
presented here, defendants did not admit performance. 

The testimony of Nellie J. O’Neal, plaintiff’s wife, re- 
garding transactions and conversations with deceased, 
was stricken by the trial court upon the ground that it 
was barred by the provisions of section 25-1202, R. R. 
S. 1943. In doing so we believe the trial court erred. 
Concededly, all of the real estate belonging to the es- 
tate had been theretofore converted into money as 
provided in the will of deceased, and, as alleged by 
plaintiff, was held in trust by the executor for the 
benefit of creditors, legatees, and claimants. As a wit- 
ness for plaintiff, she testified that deceased never 
promised to leave her any of his estate, and the record 
discloses without any fraud or mistake that she affirma- 
tively disclaimed any interest in the subject matter or 
funds involved. She was not a party in the action and 
had no direct legal interest in the funds. We have 
held that even a party to an action adverse to the rep- 
resentative of a deceased person who, without fraud 
or mistake, disclaims all interest in the subject matter 
of the action and is thereby estopped from asserting any 
claim thereto, is a competent witness. Brooks v. Brooks, 
105 Neb. 235, 180 N. W. 41; In re Estate of Tilton, 129 
Neb. 872, 263 N. W. 217; Goodwin v. Freadrich, 135 
Neb. 203, 280 N. W. 917. It is also the rule that a witness 
is not barred by section 25-1202, R. R. S. 1943, from 
testifying in such actions wherein the witness is not a 
party to the litigation and has no direct interest in and 
will not gain or lose by the result of the suit. Parker 
v. Wells, 68 Neb. 647, 94 N. W. 717; Nelson v. Nelson, 
133 Neb. 458, 275 N. W. 829; Craig v. Seebecker, 135 
Neb. 221, 280 N. W. 913. Therefore, in disposing of this 
case de novo, all competent evidence given by Nellie J. 
O’Neal will be considered in the same manner as all 
other such evidence. 
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We turn finally to the primary question of whether 
or not the evidence adduced by plaintiff was sufficient 
to sustain any judgment for plaintiff. We conclude 
that it was not. In that regard, as recently as Peterson 
v. Peterson, 158 Neb. 551, 63 N. W. 2d 858, this court, 
citing numerous cases beginning with Overlander v. 
Ware, 102 Neb. 216, 166 N. W. 611, held: “Where one 
is claiming the estate of a person deceased under an 
alleged oral contract, the evidence of such contract and 
the terms of it must be clear, satisfactory, and 
unequivocal. 

“Such contracts are on their face void as within the 
statute of frauds, because not in writing, and, even 
though proved by clear and satisfactory evidence, they 
are not enforceable unless there has been such perform- 
ance as the law requires. 

“The thing done, constituting performance, must be 
such as is referable solely to the contract sought to 
be enforced, and not such as might be referable to 
some other and different contract—something that the 
claimant would not have done unless on account of the 
agreement and with the direct view to its performance 
—so that nonperformance by the other party would 
amount to fraud upon him. 

“The burden in the light of this rule has devolved upon 
the plaintiff to prove (1) an oral contract the terms 
of which are clear, satisfactory, and unequivocal, and 
(2) that his acts constituting performance were such as 
were referable solely to the contract sought to be en- 
forced, and not such as might have been referable to 
some other or different contract.” 

Further, as held in Overlander v. Ware, supra: “Evi- 
dence of declarations of a deceased person, concerning 
a parol contract, does not amount to direct proof of 
the facts claimed to have been admitted by those declara- 
tions. Such evidence, when not supported by other evi- 
dence, is generally entitled to but little weight.” We 
reaffirmed such rule as late as Lunkwitz v. Guffey, 150 
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Neb. 247, 34 N. W. 2d 256, and therein also held that: 
“Each case is to be determined from the facts, circum- 
stances, and conditions as presented therein.” In the 
light of such evidence we measure the relevant and 
competent evidence adduced by plaintiff. 

Plaintiff was 62 years old and lived in Grand Island 
at the time of trial. He had theretofore lived in or 
near Utica, Nebraska, all of his life while engaged in 
farming and the handling of livestock. He also sold 
used cars during 1945, 1946, and 1947. When plaintiff 
was 16 years old he first met deceased who was a 
bachelor living with a sister Dolly on his farm south 
. of Gresham. Deceased was a farmer during his life- 
time, who raised purebred stock, particularly Percheron 
horses and Shorthorn cattle. He also raised hogs and 
bought, marketed, and sold livestock generally. Plain- 
tiff and deceased were good friends for many years. 
Plaintiff was casually employed by deceased upon sev- 
eral occasions. In the later years, they were partners 
in the farming and livestock business. They worked 
together as such, farming, raising, buying and selling 
crops and stock, keeping up the improvements on the 
farm owned by deceased, and sharing all expenses, 
income and profit, on a fifty-fifty basis. At times they 
had a hired man who “went ahead when we weren’t 
over there, and Walt overseen and it started in °46.” 
Deceased sometimes called plaintiff “the boss.” The 
income from the partnership arrangement is not gen- 
erally shown. However, it does appear that in 1947 
plaintiff’s share of the corn crop alone was $5,285.45, 
and that in 1949 plaintiff got credit at his bank for 
$4,000, representing his one-half of the corn crop. De- 
ceased left an estate of about $100,000. Upon one occa- 
sion deceased, who was in a hospital for a few weeks 
before his death, gave plaintiff a present of $1,000. At - 
another time deceased gave plaintiff a new Dodge truck. 
During the years that they worked together plain- 
tiff was kind to and considerate of deceased, an older 
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partner, and did naturally, because of their friendly 
partnership relations, perform many favors and serv- 
ices for him, particularly after the death of the sister of 
deceased in 1945 or 1946, and during the last illness 
and disability of deceased, who died August 23, 1949. 

The intervener took plaintiff’s deposition after notice 
to all parties, and plaintiff offered it in evidence. There- 
in plaintiff was asked: “Q. During this time, was there 
any agreement between you and he as to what he was 
to pay you for those services? A. No. In the latter years, 
it was in about ’44, ’45 and ’46, why he always said, 
‘Walt, you’re the only one that helps me out, and if 
you help me out and when I am through with it, you 
will be more than paid.’ Q. More than paid? A. Yeah. 
* * * Q. Did he say he would give you half of the land, 
and if so, which half? A. No, he never said half of the 
land.” No objection thereto was interposed, but objec- 
tions, in reliance upon section 25-1202, R. R. S. 1943, were 
interposed and sustained to other questions asked plain- 
tiff with relation to transactions and conversations with 
deceased. The right to make objections at the trial was 
specifically reserved in the deposition. Plaintiff, who 
also appeared personally and testified, contended that 
the taking of the deposition by intervener was a waiver 
of section 25-1202, R. R. S. 1943. That contention has 
no merit. 

Section 25-1267.06, R. S. Supp., 1953, provides in 
part: “A party shall not be deemed to make a person 
his own witness for any purpose by taking his deposi- 
tion.” In Anderson v. Benson, 117 F. Supp. 765, it is 
said: ‘Although in some jurisdictions it has been held 
that the mere taking of a deposition constitutes a waiver 
of the ‘dead man’s’ statute, it is difficult to interpret the 
mere taking of a deposition as a waiver in Nebraska be- 
cause of the clear words of the statute.” In Pink v. 
Dempsey, 350 Ill. App. 405, 113 N. E. 2d 334, it is said, 
after citing authorities: “It is our conclusion that the in- 
competency of the claimant was not waived by the 
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taking of a discovery deposition.” See, also, Bentley 
v. Estate of Bentley, 72 Neb. 803, 101 N. W. 976. We 
conclude that the taking of a deposition before trial 
by a representative of a deceased, at which time he 
examined or cross-examined the witness, is not a waiver 
of disqualification within the meaning of section 25- 
1202, R. R. S. 1943, and appropriate objections thereto 
may still be raised at the trial. 

Mrs. Nellie J. O’Neal, plaintiff’s wife, testified in 
person at the trial with regard to declarations allegedly 
made by deceased, who said “that Walter had always 
taken care of him and done things for him, and for him 
to go ahead and do the work, because after he was 
through that half of it would go to him * * * Half of the 
estate would go to Walter * * * that Walter was doing 
it, and when he was through with it, half of the estate 
was Walter’s * * * That half of the estate would be 
Walter’s * * * that Walter was the only one that would 
look after him, that half of the estate would be his 
after he was done with it.” In a deposition offered by 
plaintiff, she testified that deceased said, when they 
were out on the farm working: “ ‘Walt’ * * * ‘My boy 
has been so good to me, this is all going to be his. He 
is fixing it up for himself. When I am through with 
it it will all be his.’ * * * ‘I am going to show my appre- 
ciation by leaving it to you. * * * I have nobody else to 
leave it to.” After plaintiff had been ill in 1948 and 
wanted to farm the place for himself in 1949, deceased 
said: ‘‘‘No, you have got all you can do to take me 
where I want to go and look after me.’ * * * ‘You go 
ahead and do just like you did.’ * * * ‘You hire the help 
and oversee it, and I will give you half of the crop.’ ” 
On October 4, 1950, such witness admittedly gave coun- 
sel a complete statement, but never mentioned anything 
about having any alleged agreement with deceased, and 
she did not remember that at that time she and plaintiff 
said “ ‘Mr. Lanyon never talked about his estate, or his 
intentions with regard to his estate.’” For further an- 
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swer she said ‘We never knew how much Mr. Lanyon 
—he never told us how much money he had * * * He 
never did, never” tell them how much property he had. 
She was asked: “Q. You made no claim to the land. 
A. No sir, we never inquired a thing about it. * * * Q. 

At the time Mr. Lanyon died, was he indebted to you 
on anything, or Mr. O’Neal? A. No, sir. Q. He didn’t 
owe you a dime, everything had been Squared? * * * 

A. Uh-huh. * * * Q. By that you mean it was a settlement 
as to the partnership relationship, and the business re- 
lationship, isn’t that right? A. That’s right. * * * You 
and Walter didn’t file any claim against the estate? A. 
That’s right, we never. * * * Q. And when Mr. Lanyon 
was in the hospital, do you know whether he informed 
or apprized (sic) Walter that he made a will for him - 
whereby he would be paid what he agreed to pay him? 
A. Yes, I think he made a remark that he would get 
well repaid for what he had done.” 

_ Plaintiff’s sister and several friends of both plaintiff 
and deceased testified with regard to claimed general- 
ized declarations, made by deceased to them and others 
during the last 10 years of his lifetime. However, gen- 
erally speaking no definite times were actually fixed 
showing when such declarations were made. To repeat 
them here at length would serve no purpose. It is suf- 
ficient for us to say that they were simply evidence of 
testamentary intention, having no relation to any proved 
legal agreement which could be hinding on deceased or 
his estate. 

In the meantime,.on February 19, 1948, after most 
or all of said declarations were allegedly made, deceased 
executed a last will and testament giving and bequeath- 
ing six cash legacies to named legatees. The plaintiff 
was not named therein as a legatee and no provision 
whatever was made therein for him. Paragraph X of 
the will provided: “All the rest, residue and remainder 
of my estate I bequeath to my legatees aforesaid to be 
divided among and between them pro rate, and if my 
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estate shall not be sufficient to pay all of said legacies 
in full, they shall in like manner be ratably diminished 
in amount.” (Italics supplied.) On June 14, 1949, be- 
fore his death August 23, 1949, deceased executed a 
codicil to his will, wherein he cancelled and revoked 
two such legacies provided for in his will. The codicil 
then said: “I give and bequeath to J. W. O’Neal a 
legacy of $4,000.” Both the will and codicil were ad- 
mitted to probate in the county court, but upon appeal 
therefrom to the district court and trial to a jury where- 
at contestants asserted want of mental capacity to make 
the will and codicil, the jury returned a verdict sustain- 
ing the will but finding against validity of the codicil 
because deceased lacked mental capacity to make it. 
The executor and plaintiff herein appealed from the 
finding and judgment that the codicil was invalid for 
want of mental capacity. We affirmed that judgment 
in First Trust Co. v. Lanyon, 156 Neb. 21, 54 N. W. 2d 
262, primarily upon the ground, as claimed by contest- 
ants in their cross-appeal, that proponents of the codicil 
had not made a prima facie case within the meaning of 
the rule that a proponent is required to present al] at- 
testing witnesses if their testimony is available. 

It is now contended by plaintiff that the legacy be- 
queathed to him in the codicil, when construed in the 
light of the residuary clause X in the will duly admit- 
ted to probate, is evidence that deceased contracted to 
give plaintiff at least four-ninths of the net value of his 
$100,000 estate. That contention has no merit. 

As we view it, the codicil was of no force and effect 
for any purpose. It was as if it had never been made. 
Under the circumstances presented here, any failure of 
plaintiff to prove execution of the codicil and obtain its 
admission to probate was not a mistake which could per- 
mit him to now recover by virtue of any provision there- 
in. 19 Am. Jur., Equity, § 72, p. 87. Further, assuming 
for purpose of argument only that it did have any force 
and effect as evidence, it simply indicated a testamen- 
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tary intention to bequeath plaintiff a legacy of only 
$4,000. Plaintiff was not one of the legatees aforesaid 
named in paragraph X of the will, which disposed of 
the residue to them, and the codicil did not by use of 
any language include plaintiff therein. The general rule 
is that dispositions of a will should not be disturbed by 
virtue of a codicil except insofar as it is necessary for 
the purpose of giving effect to the codicil within rules 
of law and that a codicil does not operate as a revocation 
of testamentary provisions beyond the clear import of 
its language. See, Lightfoot v. Beard, 230 Ky. 488, 20 
S. W. 2d 90; Annotation, 123 A. L. R. 1404. 

We conclude that plaintiff failed to prove the alleged 
oral contract by clear, satisfactory, and unequivocal evi- 
dence. The declarations of deceased were simply evi- 
dence of testamentary intention, having no relation to 
any proved legal contract. Further, we conclude that 
the alleged acts of performance were not such as were 
referable solely to the alleged contract. They were re- 
ferable as well to the contractual partnership relation 
of plaintiff and deceased. 

For reasons heretofore stated, the judgment of the 
trial court should be and hereby is affirmed. All costs 
are taxed to plaintiff. 

AFFIRMED. 


In RE TAXATION OF ANNUITIES. 
BANKERS LIFE INSURANCE Company OF Des Morngs, 
IowA, APPELLANT, v. LOREN H. LAUGHLIN, DIRECTOR OF 
INSURANCE, STATE OF NEBRASKA, ET AL., APPELLEES, AETNA 
Lire INSURANCE COMPANY ET AL., INTERVENERS- 
APPELLANTS. 
70 N. W. 2d 474 
Filed May 27, 1955. No. 38718. 


1. Statutes: Officers. The rulings of executive officers who have 
practically construed a law are not conclusive, nevertheless the 
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ruling of an executive officer upon a point where it is his sworn 
duty to act, especially where the rulings have been acquiesced 
in by those whose financial interests were involved, are always 
given considerable weight in the courts, and when the power is 
doubtful the uniform rulings in an executive office will ordi- 
narily be followed. 

The Legislature is presumed to know the con- 
struction of its statutes by the executive departments of the 
state. 

Insurance. Considerations received for annuity contracts by 
life insurance companies licensed to do business in this state 
are included within the provisions of sections 77-908 and 77-909, 
R. S. Supp., 1953. 


oo 
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Clarence S. Beck, Attorney General, and Ralph D. 
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Heard before Simmons, C. J., CARTER, MESsmonRe, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


Srmmons, C. J. 

This is an appeal from an order of the Director of In- 
surance holding that considerations received from an- 
nuities by life insurance companies licensed to do busi- 
‘ness in this state are to be reported and are subject to 
the tax provided in sections 77-908 and 77-909, R. S. 
Supp., 1953. The matter was appealed to the district 
court where the order was sustained. On appeal here, 
we affirm. 

On March 10, 1952, the dipcctoe issued an order that 
all life insurance companies licensed to do business in 
this state should compute and remit the premium tax 
based on considerations received from annuities on 
forms provided for that purpose. He set the matter for 
hearing so that all parties aggrieved could show cause 
why their licenses should not be rescinded or not be 
reissued if they failed to comply. A hearing was had 
and appearances were made by the Life Insurance As- 
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sociation of America and American Life Convention. 
These parties filed a written showing reciting the prob- 
lem presented by the statutes involved, contending that 
there is a difference between annuity considerations and 
insurance premiums, and attacking the policy of such 
a tax. 

After the hearing the director issued his final order 
requiring the computing and remitting of the tax; pro- 
viding for the payment of the tax under protest; and 
providing for an appeal by one or more of the licensed 
companies on behalf of all such companies as a class. 
Bankers Life Insurance Company of Des Moines, Iowa, 
perfected the appeal under the authority of section 44- 
154, R. R. S. 1943. In the district court other life insur- 
ance companies intervened. All companies took the 
concluding position that they were entitled to a re- 
issuance of their certificates of authority upon the pay- 
ment of a tax upon the gross amount of direct writing 
premiums, excluding all annuity considerations. The 
appellant and interveners by supplemental pleadings 
show the payment of the tax under protest for the years 
1952 and 1953. 

A demurrer was filed on the ground that the peti- 
tions did not state a cause of action. The trial court 
sustained the demurrer. The insurance companies 
elected to stand upon their petitions. The action was 
dismissed, and this appeal followed. 

The insurance companies do not plead the terms of 
their annuity contracts nor furnish the forms of those 
contracts. They rest their position on the broad base 
that considerations received for annuity contracts. are 
not taxable under the statutes. This prevents our con- 
sideration of the terms of the contracts as was done by 
the courts in State ex rel. Gully v. Mutual Life Ins. Co. 
of New York, 189 Miss. 830, 196 So. 796; Equitable Life 
Assur. Soc. v. Johnson, 53 Cal. App. 2d 49, 127 P. 2d 
95; and Northwestern Mutual Life Ins. Co. v. Murphy, 
223 Iowa 333, 271 N. W. 899, 109 A. L. R. 1054. 
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In 1903 the Legislature, in a bill providing for the 
public revenues, provided that foreign life and accident 
insurance companies doing business in this state should 
pay into the state treasury “two per cent of the gross 
amount of premiums received by it * * * for business 
done in this state * * *.” Laws 1903, c. 73, § 59, p. 404. 
In section 61, page 405, it provided that life and other 
companies organized under the laws of this state should 
be taxed “upon the gross amount of premiums received 
by it for all Nebraska business done within the state 
* * *” with exceptions not important here. 

The Legislature in 1921 in an act relating to the pub- 
lic revenue (chapter 133, page 545) in article X, sec- 
tion 2, page 588, re-enacted substantially the provisions 
relating to foreign insurance companies above quoted, 
and then provided that insurance companies organized 
under the laws of this state (with exceptions not im- 
portant here) should pay “four (4) mills upon the gross 
premiums collected in this state * * * less reinsurance 
paid on Nebraska business and dividends paid policy- 
holders in Nebraska * * *.” § 4, p. 589. This latter 
provision was amended in Laws 1933, c. 156, § 7, p. 597, 
and in Laws 1935, c. 154, § 3, p. 569. The amendments 
are not pertinent here. 

The administrative construction of the acts prior to 
1937 is not shown. It does appear in the showing made 
by the insurance companies before the director that, 
as a result of an opinion of the Attorney General, the 
Department of Insurance ruled that annuity considera- 
tions received after 1937 were subject to the premium 
tax, and that thereafter foreign life insurance com- 
panies doing business in. Nebraska paid the tax upon 
annuity considerations. We find no statement as to 
what was done by domestic companies. 

In this connection, consistent with our holdings (see 
10 Nebraska Digest, Statutes, Key No. 219), we quote 
with approval from State v. Equitable Life Assur. Soc. 
68 N. D. 641, 282 N. W. 411, as follows: “While it is 


484 NEBRASKA REPORTS [Vou. 160 
Bankers Life Ins. Co. v. Laughlin 


true that the rulings of executive officers who have 
practically construed a law are not conclusive, never- 
theless ‘the ruling of an executive officer upon a point 
where it is his sworn duty to act, especially where the 
rulings have been acquiesced in by those whose finan- 
cial interests were involved, are always given consider- 
‘able weight in the courts, and when the power is 
doubtful the uniform rulings in an executive office would 
be followed, and allowed to turn the scale. Cooley, 
Const. Lim. 3d. ed. marg. pp. 69, 70.” 

The Legislature is presumed to know the construc- 
tion of its statutes by the executive departments of the 
state. John Hancock Mutual Life Ins. Co. v. Lookingbill, 
218 Iowa 373, 253 N. W. 604; State v. Equitable Life 
Assur. Soc., supra. 

The provisions of the 1921 act above cited became 
section 77-902, R. S. 1943. 

In 1949 the Legislature enacted Laws 1949, c. 228, 
p. 633. This act was an amendment of section 77-902, 
R. S. 1943, and was entitled an act “to provide which 
insurance companies shall pay the tax as provided in 
this section * * *.” It provided that every insurance 
company organized under the laws of any other state 
or country and transacting business in Nebraska ‘as 
defined in subsections (2) or (3) of section 44-201” or 
both shall pay “two per cent of the gross amount of 
premiums received by it during the preceding calendar 
year for business done in this state * * *.” Subsection 
(2) of section 44-201, R. S. 1943, provided: “LIFE 
INSURANCE—Upon lives of persons, including endow- 
ments and annuities, and every insurance pertaining 
thereto and disability benefits.”’ The 1949 Legislature 
re-enacted that provision also. See Laws 1949, c. 138, 
§ 1, p. 358. 

This appears to be a clear legislative recognition that 
the “business” of foreign life insurance companies done 
in this state, upon which the two percent of the gross 
premiums was to be paid, included the business of ‘“‘en- 
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dowments and annuities.” The showing here is that the 
foreign companies so accepted the construction of the 
act and paid the tax. 

It should also be pointed out that in 1913 the Legis- 
lature adopted a comprehensive insurance code (Laws 
1913, c. 154, p. 393), in which it was provided that “No 
policy of life or endowment insurance * * * shall be 
issued or delivered in this state unless it contains in 
substance the following provisions: * * * Thirteenth— 
In case the proceeds of a policy are payable in install- 
ments or as an annuity a table showing the amounts of 
the installments or annuity payments * * *.” § 101, p. 
446. This provision became section 44-602, Comp. St. 
1929; section 44-502, R. S. 1943; and is now section 44- 
502, R. R. S. 1943. It is clear that the Legislature has 
considered that annuities were a part of a life insur- 
ance policy and business. 

That conclusion does not appear to have been ques- 
tioned by the insurance industry doing business in this 
state subsequent to 1938 and prior to the 1951 amend- 
ments that produced this controversy. 

When the 1951 Legislature convened, Chapter 77, ar- 
ticle 9, page 86, R. R. S. 1948, contained six sections: 
Section 77-901 provided for a tax on foreign fire in- 
surance companies based on gross premiums (less cer- 
tain items), and as tangible property. Section 77-902 
was the 1949 act, above discussed, dealing with foreign 
life and accident companies. Section 77-903 provided 
for a tax on foreign insurance companies doing lines of 
insurance business not involved here, and provided for 
the payment “as a tax on such business, two per cent 
of such gross receipts,” less the tax, if any, on work- 
men’s compensation insurance. Section 77-904 pro- 
vided that domestic insurance companies other than 
fire and certain fraternal and mutual companies “shall 
pay four mills upon the gross premiums collected in 
this state * * * less reinsurance paid on Nebraska 
business and dividends paid policyholders in Nebraska 
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* * *” Section 77-905 provided for the taxation of 
domestic fire insurance companies upon gross premiums 
and as tangible property. Section 77-906 applied to for- 
eign and domestic writers of workmen’s compensation 
insurance and provided a tax on foreign writers of 2 per- 
cent of gross premiums and, on domestic writers, 4 mills 
on gross premiums. : 

Then came the act of 1951 (Laws 1951, c. 256, p. 877, 
now sections 77-907 to 77-914, R. S. Supp., 1953), upon 
which the appellants here rest their cause. It repealed 
Chapter 77, article 9, R. R. S. 1943. 

Section 1 of the 1951 act contained definitions to 
which we shall refer later. 

Section 2 of the 1951 act related to “Every foreign or 
alien insurance company * * * except fratérnal bene- 
ficiary associations” and required the payment of a 
tax “of two per cent of the gross amount of direct writ- 
ing premiums received * * * for business done in this 
state.” The previous provision in the 1949 act relating 
to life insurance companies had been “two per cent 
of the gross amount of premiums received * * * for 
business done in this state,” and also as it had been in 
section 77-902, R. S. 1943. The change here was be- 
tween “gross amount of premiums” and “direct writing 
premiums.” 

Section 3 of the 1951 act related to domestic insurance 
companies and here it was provided that the tax was to 
be based on ‘“‘the gross amount of direct writing pre- 
miums received * * * for business done in this state.” 
This is the language contained also in section 2 of the 
1951 act. It is a change from the language of section 
77-904, R. S. 1943, relating to domestic companies which 
provided for a four mill payment “upon gross pre- 
miums collected in this state * * * less reinsurance * * *.” 
§ 77-904, R. R. S. 1943. Here the 1951 Legislature in- 
cluded the phrase “for business done” as it had been 
in the previous acts and continued to be in the act re- 
lating to foreign companies. Sections 4, 5, 6, and 7 of 
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the 1951 act do not relate to the matters here involved. 

It will thus be seen that throughout the Legislature 
has used business done as the base element upon which 
the premium tax is calculated. , 

It appears that the Legislature in 1951 intended to 
provide generally for one tax rate on foreign insurance 
companies and a lesser tax rate on domestic companies 
based on premiums received for business done in this 
state. The Legislature obviously likewise intended to 
exempt from the tax premiums received on reinsurance, 
for it defined direct writing to mean “insurance as 
defined in section 44-102, but shall not include reinsur- 
ance as defined in section 44-103.” § 77-907 (5), R. S. 
Supp., 1953; Laws 1951, c. 256, § 1 (5), p. 878. This ex- 
ception appeared in the earlier acts. 

The definitions referred to are: “ ‘Insurance’ is a con- 
tract whereby one party, called the ‘insurer,’ for’a con- 
sideration, undertakes to pay money or its equivalent, 
or to do an act valuable to another party, called the 
‘insured,’ or to his ‘beneficiary,’ upon the happening of 
the hazard or peril insured against whereby the party in- 
sured or his beneficiary suffers loss or injury.” § 44-102, 
R. R. S. 1943. 

“ ‘Reinsurance’ means a contract by which an insurer 
procures a third party to insure it against loss or liabil- 
ity by reason of such original insurance.” § 44-103 (16), 
R. R. S. 1943. 

These definitions were obviously included in the 1951 
act for the purpose of showing the legislative intent that 
“reinsurance” premiums should not be included. There 
is no indication of a legislative intent to otherwise re- 
strict or change the base coverage of the tax. 

The words “direct writing premiums received * * * for 
business done in this state” must be construed together, 
and not separately, as appellants would have us do. 

The word “premiums” is a word the meaning of which 
must be determined by its use. 

It is defined in the 1951 act as: “Premiums shall mean 


488 NEBRASKA REPORTS [Vou. 160 
Bankers Life Ins. Co. v. Laughlin 


the consideration paid to insurance companies for insur- 
ance and shall include policy fees, assessments, dues, or 
other similar payments.” Laws 1951, c. 256, § 1, p. 878; 
§ 77-907, R. S. Supp., 1953. 

Appellants contend that because of the definitions, 
the word “premiums” is limited’ to payments made for 
insurance and hence does not include payments made 
for annuities. We have heretofore pointed out the ad- 
ministrative and legislative construction of the word 
“premiums” in these acts, at least insofar as it relates 
to foreign companies. Likewise we have pointed out 
that the Legislature in the 1951 act made the provision 
as to domestic companies conform to that theretofore 
made as to foreign companies. 

The Supreme Court of Iowa in Northwestern Mutual 
Life Ins. Co. v. Murphy, supra, said: “* * * a mere 
definition is not always a safe foundation for correct 
conclusions. One reason is that, except in mathematics, 
it is difficult to frame exhaustive definitions of words.” 
The court considered the use of the word ‘‘premiums” 
in the contracts before it, and concluded that the word 
“premiums” was not necessarily inapplicable to an- 
nuity contracts. In fact our Legislature has used the 
word “premiums” as descriptive of the payment on 
annuity contracts, for it has provided: “Any policy con- 
taining a provision for a deferred annuity on the life of 
the insured only, unless paid for by a single premium, 
shall provide that in the event of the nonpayment of any 
premium after three full years’ premium shall have been 
paid, the annuity shall automatically become converted 
into a paid-up annuity for such proportion of the orig- 
inal annuity as the number of completed years’ pre- 
miums paid bears to the total number of premiums re- 
quired under the contract.” § 44-372, R. R. S. 1943. 

It is pointed out in New York Life Ins. Co. v. Sullivan, 
89 N. H. 21, 192 A. 297, that the use of the word “pre- 
mium” to describe the consideration of an annuity con- 
tract is technically correct and recognized by Black- 
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stone in his Commentaries, Book II, page 461, who re- 
ferred to the practice of purchasing annuities for lives at 
a certain price or premium. 

The Legislature did not impose a tax upon the pre- 
mium for insurance written, but upon “business done.” 
We have heretofore pointed out that the writing of an- 
nuity contracts has clearly been included in the busi- 
ness of life insurance companies. This distinction is 
made clear by the Supreme Court of Iowa in North- 
western Life Ins. Co. v. Murphy, supra. The court 
there held: “It is contended, however, by plaintiff 
throughout its argument that this conclusion is too broad 
and that because of the use of the word ‘premiums’ in 
the statute the expression ‘business done in this state’ 
should be construed as meaning ‘insurance business done 
in this state.’ In way of comment as to the reasonable- 
ness of such construction, it would cause the result 
that if a foreign insurance company engaged only in 
the annuity business, it would not only be exempt from 
taxes but would become a source of loss to the state 
to the extent of the expense of its supervision.” 

We turn to a consideration of the decisions of other 
states that deal with taxes levied on premiums received 
on business done. It is agreed in substantially all of 
the cases that there is a difference between insurance 
contracts as such and annuity contracts as such. The 
question, however, is whether or not the Legislatures 
intended to include or exclude annuity contracts within 
the term business done. 

In Northwestern Mutual Life Ins. Co. v. Murphy, 
supra, the court had a statute that levied a tax on “gross 
amount of premiums received * * * for business done 
** *? There it was held that the Legislature had recog- 
nized that the selling of annuities was a part of the 
business permitted and anticipated to be done by in- 
surance companies as a part of their business. It was 
held that the considerations received for annuities were 
premiums and taxable. 
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Missouri had a statute that authorized life insurance 
companies to be formed “for the purpose of making in- 
surance upon the lives of individuals, * * * and to grant, 
purchase and dispose of annuities and endowments 
* * * and to provide * * * for disability occasioned by 
accident or sickness * * *.” This may be compared with 
our “LIFE INSURANCE—Upon lives of persons, in- 
cluding endowments and annuities, and every insurance 
pertaining thereto and disability benefits.” § 44-201 
(2), R.R.S. 1943. 

The Missouri Supreme Court held: “The life insur- 
ance business is a matter of public concern. For that 
reason the section above set forth was enacted. The 
Legislature knew that annuities were sold by life in- 
surance companies. It knew that accident insurance and 
health insurance were sold by life insurance companies. 
It knew that annuities and accident and health insur- 
ance were not life insurance. For these reasons it sepa- 
rately authorized life insurance companies to engage in 
the business of selling annuities and in the business of 
selling accident and health insurance. It did so for 
the purpose of supervision, regulation and taxation. 
There could have been no other purpose. The section 
presents no ambiguity. In other words, the Legislature 
classified annuities and accident and health insurance 
as life insurance solely for the purpose of supervision, 
regulation and taxation. If so, the money collected on an 
annuity policy sold in this State is a life insurance 
premium within the meaning of Sec. 5979, R. S. 1929, 
which follows: ‘Every insurance company * * * not 
organized under the laws of this state, shall * * * an- 
nually pay tax upon the premiums received * * * in this 
state, or on account of business done in this state, for 
insurance of life, property or interest in this state at a 
rate of two per cent per annum in lieu of all other taxes 
** #7” State ex rel. Aetna Life Ins. Co. v. Lucas, 348 
Mo. 286, 153 S. W. 2d 10. 

Massachusetts had a statute that levied an excise 
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tax upon a company “in the business of life insurance 
* * * upon the net value of all policies in force * * *.” 
Their statute also provided that “All corporations * * * 
doing business * * * involving the payment of money 
* * * conditioned upon the continuance or cessation of 
human life, or involving an insurance guaranty, contract 
or pledge for the payment of endowments or annuities, 
shall be deemed to be life insurance companies * * *.” 
See our section 44-201 (2), R. R. S. 1943. The court 
held: “And the conclusion is irresistible that if the 
petitioner had issued only contracts for the payment of 
annuities, it must be deemed to be a life insurance com- 
. pany. If so it would be accurately described as in ‘the 
business of life insurance.’ It is none the less so en- 
gaged because it also issues policies of life insurance. 
* * * While language more technically appropriate might 
have been used, the business of issuing contracts for 
annuities is under the statute ‘the business of life in- 
surance,’ and if the word ‘policy’ ordinarily imports that 
at death a certain sum will be payable by the insurer, 
yet a ‘policy’ is a contract, and ‘each policy of ordi- 
nary business’ where the insurer engages solely in pro- 
viding such security would cover the business of issu- 
ing contracts of annuity.” Mutual Benefit Life Ins. Co. 
v. Commonwealth, 227 Mass. 63, 116 N. E. 469. 

New Hampshire had a statute that levied a tax “upon 
the gross premiums received by it upon business done 
within the state * * *.” Later the words “from resi- 
dents of” was substituted for “business done within.” 
They also had a statute which authorized the formation 
of corporations “for the purpose of conducting the fol- 
lowing kinds of insurance business: * * * On-the lives 
of persons and every insurance pertaining thereto or 
connected therewith, including endowments, and to 
grant, purchase or dispose of annuities.” See our sec- 
tion 44-201 (2), R. R. S. 1943. The court considered 
the “practical construction” of the statutes that had been 
followed. The court held that receipts for annuity con- 
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tracts were taxable. New York Life Ins. Co. v. Sulli- 
van, supra. 

Arkansas had a statute which imposed a tax upon 
every life insurance company doing business in the 
state which required a statement of “gross premium 
receipts” and levied a tax on “such gross receipts.” The 
court held that sums of money paid for annuity insur- 
ance were taxable under the statute. State v. New York 
Life Ins. Co., 198 Ark. 820, 131 5S. W. 2d 639. 

Kansas had a statute which levied a tax “upon all 
premiums received” less premiums returned and pre- 
miums received for reinsurance. It also had a statute 
authorizing the organization of insurance companies 
“to make insurance upon the lives of persons and 
every insurance appertaining thereto or connected there- 
with, and to grant, purchase or dispose of annuities: 
* * *” See our section 44-201 (2), R. R. S. 1943. The 
plaintiff admitted that its survivorship annuity contracts 
were life insurance contracts and that the considerations 
received from such policies were taxable. but contended 
that its annuity contracts otherwise were not insur- 
ance contracts and the consideration was not taxable. 
The court could reach no conclusion as to prior “opera- 
tive interpretation.” It held that the word “premium” 
included consideration for annuity contracts. Equitable 
Life Assur. Soc. v. Hobbs, 154 Kan. 1, 114 P. 2d 871, 135 
A. L. R. 1234. 

California had a constitutional provision providing 
that: “ ‘Every insurance company * * * shall * * * 
pay * ** a tax * * * upon the amount of gross premiums 
received upon its business done * * *,’” less return pre- 
miums and reinsurance. The question was whether con- 
siderations received on annuity contracts were taxable. 
That state had a statute providing that “ ‘Life insurance 
includes insurance upon the lives of persons or apper- 
taining thereto, and the granting, purchasing, or dis- 
posing of annuities.” See our section 44-201 (2), R. 
R. S. 1943. The court, as did others cited, considered 
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at length the meaning of the term “premiums” and 
discussed the prior administrative construction. The 
court held: “It follows, from an analysis of the Cali- 
fornia constitutional and statutory provisions, from an 
analysis of the proper meaning of the term ‘premium,’ 
and from the weight of authority outside the state, that 
considerations received upon the sale of annuities are 
‘premiums’ and are taxable as such, and that the posi- 
tion taken by plaintiff on its appeal is unsound.” Equi- 
table Life Assur. Soc. v. Johnson, supra. 

Mississippi had a statute which levied a 2%4 percent 
tax upon “the gross amount of premium receipts * * *” 
less reinsurance and other items, and providing that 
the tax assessed should not be less than 2 percent of the 
“gross premiums received by it upon the business done 
* * *” The question was whether the writing of an- 
nuity contracts was life insurance business, It also 
had a statute providing among other things that “ ‘an 
insurance, guaranty, contract or pledge for the payment 
of endowments for annuities,’ shall constitute insurance 
business.” Prior to the litigation, the Attorney Gen- 
eral ruled that the statute did not cover premiums on 
annuity contracts. The court put aside the departmental 
ruling on the ground that the statute was “plain and 
unambiguous.” (This conclusion was the subject mat- 
ter of a dissent.) The court held that the considerations 
received on annuity contracts were taxable. State ex 
rel. Gully v. Mutual Life Ins, Co. of New York, supra. 

Other courts have reached contrary conclusions. 

Pennsylvania had a statute that imposed a tax upon 
the entire amount of premiums “received from business 
transacted.” It also had a statute authorizing the or- 
ganization of companies “* * * To make insurance 
either upon the stock or mutual principle upon the lives 
of individuals, and every insurance appertaining thereto 
or connected therewith, and to grant and purchase an- 
nuities.” See our section 44-201 (2), R.R.S. 1943. The 
court held that the statute did not impose a tax on the 


494 NEBRASKA REPORTS [VoL. 160 
Bankers Life Ins. Co. v. Laughlin 


consideration paid for the granting of annuities. Com- 
monwealth v. Metropolitan Life Ins. Co., 254 Pa. 510, 98 
A. 1072. 

New York had a statute which levied a tax on “the 
gross amount of premiums received * * * for business 
done * * *,” They also had a statute which authorized 
the formation of an insurance corporation to write in- 
surance “upon the lives or the health of persons and 
every insurance appertaining thereto, and to grant, pur- 
chase or dispose of annuities.” It was held that pre- 
miums paid did not include the sums representing an- 
nuity purchases. People ex rel. Metropolitan Life Ins. 
Co. v. Knapp, 193 App. Div. 413, 184 N. Y. S. 345, 
affirmed in 231 N. Y. 630, 132 N. E. 916. 

These Pennsylvania and New York cases are exten- 
tively reviewed, analyzed, weighed, and not followed 
by the courts for reasons stated in the following opin- 
ions previously referred to herein: Northwestern Mu- 
tual Life Ins. Co. v. Murphy, supra; Equitable Life Assur. 
Soc. v. Johnson, supra; Equitable Life Assur. Soc. v. 
Hobbs, supra; State v. New York Life Ins. Co., supra; 
and New York Life Ins. Co. v. Sullivan, supra. 

Four other cases are cited by appellants to which we 
now refer and which are distinguishable from the in- 
stant case. 

Texas had a statute which levied a tax on the “gross 
amount of premiums collected * * * upon policies of 
insurance” which is to be distinguished from “business 
done,” as made in the foregoing cases. Texas followed 
the New York and Pennsylvania cases above discussed, 
and held that premiums on policies of insurance did not 
include considerations paid for annuity contracts. Dan- 
iel v. Life Ins. Co. of Virginia (Tex. Civ. App.), 102 S. 
W. 2d 256. 

The North Dakota statute levied the tax on the “gross 
amount of premiums received.” Here it was shown that 
the departmental construction was that premiums on 
annuity contracts were not within the contemplation 
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of the Legislature when it used the words “gross pre- 
miums.” The court gave weight to that departmental 
construction. It discussed Northwestern Mutual Life 
Ins. Co. v. Murphy, supra, and pointed out (as in the in-- 
stant case) the tax was on premiums “for business 
done.” It followed the New York and Pennsylvania 
cases. State v. Equitable Life Assur. Soc., supra. 

Wyoming had a statute that levied the tax upon “gross 
premiums” received “for insurance.’ There the execu- 
tive department for some years had not demanded a 
tax on considerations paid for annuities. The court 
considered that fact. The court held that the considera- 
tions paid for annuity contracts were not premiums for 
insurance and hence were not taxable under the act. 
State ex rel. Equitable Life Assur. Soc. v. Ham, 54 Wyo. 
148, 88 P. 2d 484. 

Arizona had a statute that provided for a tax on “the 
gross amount of all permiums received on policies and 
contracts of insurance * * *.” It also had a statute as 
follows: “Life insurance, which includes insurance upon 
the lives of persons or appertaining thereto, and the 
granting, purchasing, or disposing of annuities.” The 
statute had previously been “Life Insurance including 
endowments or annuities.” The court said: “It is sig- 
nificant that the language was changed from including 
annuities within the term ‘life insurance’ to a sepa- 
rate classification using the conjunction ‘and’ in the 
amendment.” It was conceded “by the company that 
in those states where a tax is imposed upon premiums 
received ‘for business done’, the tax is properly applied 
to ‘considerations for annuities’.” The court cited for 
that: distinction Northwestern Mutual Life Ins. Co. v. 
Murphy, supra, and Equitable Life Assur. Soc. v. John- 
son, supra, and distinguished Northwestern Mutual Life. 
Ins. Co. v. Murphy, supra, from State v. Equitable Life 
Assur. Soc., supra, and State ex rel. Equitable Life 
Assur. Soc. v. Ham, supra, and Daniel v. Life Ins. Co. 
of Virginia, supra. The distinction pointed out is that 
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between premiums on insurance and premiums on busi- 
ness done. The court held that the Legislature did not 
intend to include considerations for annuities in the 
term “premiums” but limited it to policies and contracts 
of insurance. Corporation Commission v. Equitable Life 
Assur. Soc., 73 Ariz. 171, 239 P. 2d 360. 

As we have heretofore pointed out, no such limitation 
appears in our statute. 

Accordingly, we hold that considerations received for 
annuity contracts by life insurance companies licensed 
to do business in this state are included within the pro- 
visions of sections 77-908 and 77-909, R. S. Supp., 1953. 

The judgment of: the trial court is affirmed. 

AFFIRMED. 


THIRTY MILE CANAL COMPANY, A CORPORATION, 


APPELLANT, V. CLAY B. CARSKADON ET AL., APPELLEES. 
70 N. W. 2d 432 


Filed May 27, 1955. No. 38740. 


1. Waters: Statutes. A mutual canal company organized under 
section 46-269, R. R. S. 1948, is a creature of statute and 
possesses only those powers expressly or impliedly granted to it 
by such statute. 


Where the Legislature has prescribed how 
assessments may be levied and collected by a mutual canal 
company, the method is exclusive and such company is without 
authority to prescribe other methods in its articles of incorpo- 
ration and by-laws. : 

AppEAL from the district court for Dawson County: 

Joun H. Kuns, Jupce. Affirmed. 


W. A. Stewart, for appellant. 
Beatty, Clarke, Murphy & Morgan, for appellees. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


CarTER, J. 
This is a suit by the Thirty Mile Canal Company, a 
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corporation, to foreclose certain liens against 100 acres of 
the lands of the defendants for maintenance and storage 
water charges for the years 1946 to 1952, inclusive, in 
the total amount of $1,350 and interest. The defendants 
denied the authority of the canal company to make valid 
levies and assessments against their lands, or that it 
acquired any lien on their lands in any amount. The 
trial court found for defendants and the plaintiff canal 
company appeals, 

The canal company came into existence by the adop- 
tion of articles of incorporation on October 22, 1926. 
It is a mutual irrigation company organized under the 
provisions of sections 46-269 to 46-271, R. R. S. 1943. 
It derives no revenue from its operation and conducts its 
business solely for the purpose of irrigating the lands of 
its members and stockholders. Section 46-269, R. R. S. 
1943, provides: “Any corporation or association organ- 
ized under the laws of this state for the purpose of 
constructing and operating canals, reservoirs, and other 
works for irrigation purposes, and deriving no revenue 
from their operation, shall be termed a mutual irriga- 
tion company, and any by-laws adopted by such com- 
pany, not in conflict herewith, shall be deemed lawful 
and so recognized by the courts of this state; Provided, 
such by-laws do not impair the rights of one shareholder 
over another.” 

Article III of the articles of incorporation provides as 
follows insofar as it relates to the issue before us: 
“Shares of stock, water rights or right to use water 
from any canal or canals owned or operated by the 
Corporation shall be sold only to owners of land to 
which the water of such canal or canals can be applied, 
* * * The shares of stock shall be represented by Certif- 
icates * * * and shall designate the number of shares of 
stock to which the holder of the certificate is entitled, 
and the correct description of the land to which such 
water shall be applied, and the certificate and rights 
of the holder thereunder shall not be transfered (trans- 
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ferred) to anyone not the owner of the land described 
in said certificate. * * * The failure or refusal of such 
a purchaser of land described in an outstanding certifi- 
cate to have the shares of stock in such certificate re- 
presented, transferred to him, shall not deprive the cor- 
poration of its authority to make levies for the main- 
tenance of the canals and works and enforce payment 
' of the same as hereinafter provided, nor shall such 
failure or refusal prevent such levies from becoming 
liens upon said lands, it being thereby definitely and 
distinctly declared and understood and agreed that the 
ownership of stock shall follow the ownership of the 
land described in the certificate, and shall pass by 
deed, mortgage or other conveyance, voluntary or other- 
wise, to the grantee therein named, without mention of 
that fact or reference thereto, in the conveyance, pro- 
vided, however than (that) an owner of land shall not 
be entitled to have such stock certificate transferred to 
him, so long as there shall remain unpaid any levy for 
maintenance made as hereinafter provided against the 
land described in his certificate of stock which is sought 
to be transferred.” 

In Article IV of its articles of incorporation it is 
provided in part: “The Board of Directors shall at its 
first regular meeting in each year * * * make an esti- 
mate of the amount of money necessary for the main- 
taining, operating and keeping in repair all of its works 
for one year following * * * and after such estimate 
shall have been entered upon the record book of the 
corporation, the Board of Directors shall make and enter 
upon its record book a levy upon lands described in 
each certificiate (certificate) of stock outstanding * * * 
considering the number of acres of land described in 
such certificates, and the total number of acres de- 
scribed in all certificates outstanding; * * * and such 
annual levies and interest so made upon the lands under 
the provisions of these Articles, shall be and constitute 
separately and severally perpetual liens upon the lands 
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against which the same are levied to secure the payment 
of the same, * * * and may foreclose the same in the 
same manner as mortgages are foreclosed under the 
laws of this State, and shall also constitute a personal 
debt against the owner of the land * * *; and such 
annual levies are to be made against the lands described 
in outstanding certificates and the payment thereof en- 
forced as herein provided, whether the owner of the 
lands take water from the canal or not; nor can the 
owner of such lands’ surrender his stock or sell or dis- 
pose of the same and thereby divest the land of the lien 
for levies made hereunder against it.” 

The defendants urge that the foregoing provisions 
of plaintiff’s articles of incorporation as they relate to 
the creation of liens on the land and the personal ob- 
ligation of the landowner to pay assessments for neces- 
sary running expenses is in conflict with section 46-271, 
R. R.'S. 1943, and therefore of no force and effect. The 
latter statute provides: “Any corporation or associa- 
tion organized under the laws of this state for the pur- 
pose of constructing or operating canals, reservoirs or 
other works for irrigation purposes may, through its 
board of directors or trustees, assess the shares, stock 
or interest of the stockholders thereof for the purpose 
of obtaining funds to defray the necessary running ex- 
penses. Any assessments levied under the provisions of 
this section shall become and be a lien upon the stock 
or interest so assessed. Such assessments shall, if not. 
paid, become delinquent at the expiration of sixty days, 
and the stock or interest may be sold at public sale to 
satisfy such lien. Notice of such sale shall be pub- 
lished for four consecutive weeks prior thereto, in some 
newspaper published and 6f general circulation in the 
county where the office of the company is located. 
Upon the date mentioned in the advertisement, or upon 
the date to which the sale may have been adjourned, 
such stock, or interest, or so much thereof as may be 
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necessary to satisfy such lien and costs, shall be sold 
to the highest bidder for cash.” 

It is the contention of the defendants that section 46- 
271, R. R. S. 1943, provides the only method to enforce 
the collection of assessments levied for necessary run- 
ning expenses, and that the attempt to create personal 
liability for such assessments and to make them a lien 
upon the lands of the stockholders by suitable language 
in the articles of incorporation of the canal company is 
wholly ineffectual to accomplish that purpose. In this 
respect we point out that the plaintiff is a private cor- 
poration existing at the will of the Legislature and hav- 
ing only such powers as are conferred upon it by 
statute. The statute authorizes a mutual canal com- 
pany to levy assessments for the purpose of operating 
a canal or other works for irrigation purposes, and to 
assess the shares, stock, or interest of the stockholders 
to defray the cost thereof. Any assessments so levied 
become a lien upon the stock or interest assessed. Pro- 
vision is made for the foreclosure of the lien thus pro- 
vided. No other method of enforcement is provided 
by the statute. We are in accord with the contentions 
of the defendants that section 46-271, R. R. S. 1943, 
provides the exclusive method of raising money and 
enforcing its payment for the operation of the company. 
The attempt on the part of the company through its 
articles of incorporation to create and enforce a lien 
against the lands of a water user constitutes the exer- 
cise of a power not granted by statute and, necessarily, 
is in conflict with the statute providing the method of 
enforcing payment. 

In Omaha Nat. Bank v. West Lawn Mausoleum Assn., 
158 Neb. 412, 63 N. W. 2d 504, we said: “The powers 
of a corporation organized under legislative statutes 
are such, and such only, as the statutes confer. The 
charter of a corporation is a measure of its powers, and 
the enumeration of these powers implies exclusion of 
all others.” This means that a corporation has only 
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such powers as the statute gives it, and these to the 
extent they have not been limited by its articles of 
incorporation. But the attempt to provide in its ar- 
ticles of incorporation for the exercise of a power not 
authorized by the statute under which it is organized 
is ineffectual for any purpose. In Laier v. South Side 
Irr. Co., 130 Neb. 713, 266 N. W. 428, we held: “The 
Constitution and laws of the state relating to irrigation 
and the use of the water of the streams for that purpose 
form a part of a contract for the use of such water 
and the maintenance of irrigation works.” This prin- 
ciple has application to the present case. 

It seems clear to us that the Legislature never in- 
tended that a mutual canal company should have the 
right to a lien for delinquent water and maintenance 
assessments upon the lands of the stockholder and be 
entitled to sell such lands to collect delinquent assess- 
ments; nor does it appear to have intended that per- 
sonal liability should exist for their payment. It is 
clear that the canal company was limited to a lien on 
the shares, stock, or interest of the delinquent stock- 
holder in the corporation for the collection of delin- 
quent assessments. This is not, however, in contra- 
vention of the right of the canal company to provide 
in its articles of incorporation or by-laws that water 
and maintenance assessments must be paid as a condi- 
tion precedent to the right of a stockholder to receive , 
water to irrigate his lands. Swanger v. Porter, 87 
Neb. 764, 128 N. W. 516. 

The same principle appears to have been followed 
in Payette-Oregon Slope Irr. Dist. v. Coughanour, 162 
Ore. 458, 91 P. 2d 526. While that case involved the 
statutory powers of an irrigation district as distinguished 
from a private mutual canal company, the rules of stat- 
utory construction are the same. The court there said: 
“The plaintiff irrigation district, a quasi-municipal cor- 
poration, is a creature of the statute and possesses only 
those powers expressly or impliedly granted to it by 
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the legislature. It is also fundamental that the powers 
thus granted must be exercised in substantial com- 
pliance with the mode specified in the statute. The 
legislature having prescribed the method and manner 
of levying assessments, it follows that it must not be 
exercised in any other manner. As stated * * * ‘when 
the mode of the exercise of the power is prescribed, and 
the same is a condition precedent to the exercise of the 
particular power, the mode becomes the measure of the 
power, and any essential deviation therefrom renders 
the act void and ineffectual.’ ” 

In Rogers v. Thomas, 38 Idaho 802, 226 P. 165, the 
same principle was applied, the court using the following 
language: “It had no other powers than those given 
it by law. The law permitted it to dispose of rights in 
and to the state’s water, gave it a lien on the water 
rights to recompense it for its outlay in the construc- 
_ tion of the enterprise, and provided a remedy by which it 
could enforce payments for water rights. In the Adams 
case this court held that the remedy provided by law 
was exclusive. No valid reason has been suggested 
why the same rule should not apply to the enforcement 
of payments for a water right for school lands within 
the project.” 

It will be observed that section 46-269, R. R. S. 1943, 
provides in part that “any by-laws adopted by such 
company, not in conflict herewith, shall be deemed 
lawful and so recognized by the courts of this state.” 
It seems to us that this evidences a legislative intent - 
that the remedy provided therein was to be exclusive, 
and not cumulative; otherwise there would have been 
no reason to expressly use the words “not in conflict 
herewith.” The right to levy assessments against the 
shares, stock, or interest of the stockholders of the 
corporation to obtain funds to defray necessary run- 
ning expenses is a right clearly authorized by the stat- 
ute and any other method materially different from that. 
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set forth in the statute is in conflict with it and outside 
the powers of the corporation. 

We necessarily conclude that the. plaintiff was with- 
out authority to make such assessments a lien on a 
stockholder’s lands, or to impose personal] liability for 
their payment. The suit to foreclose the lien against 
the lands of the defendants must necessarily fail. The 
trial court was correct in dismissing plaintiff’s suit and 
each cause of action thereof. The judgment is there- 
fore affirmed. 

AFFIRMED. 


ERNEST G. BAHM ET AL., APPELLEES, V. RALPH RAIKES, 


APPELLANT, 
70 N. W. 2d 507 


Filed June 8, 1955. No. 33659. 


1. Waters. Water flowing in a well-defined watercourse may 
not be diverted and cast upon the land of another where it 
would not go according to natural drainage. 

The rule is that overflow waters flowing in the natural 
flood channel of a running stream are a part of the stream 
and are governed by the running water rule. 
Surface water is such as is carried off by surface 
drainage that is independent of a watercourse. 
The flood plane of a live stream is the adjacent land 
overflowed in times of high water from which floodwaters 
return to the channel of the stream at lower points. The 
plane is regarded as part of the channel and the water flowing 
in the channel or its flood plane is floodwater. 
The flood plane is a part of the channel of the stream 
and no obstruction can legally be erected in or along it the 
effect of which is to divert or interfere with the flow of water 
in the natural course of drainage. 
The owners of lands bordering upon either the normal 
or flood channels of a natural watercourse are entitled to have 
its water, whether within its banks or in its flood channel, 
run as it is wont to run according to natural drainage, and no 
one has the lawful right by diversions or obstructions to inter- 
fere with its accustomed flow to the damage of another. 
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APPEAL from the district court for Saunders County: 
H. EMERSON KoKJER, JuDGE. Affirmed. 


Bryant & Christensen, Kennedy, Holland, DeLacy & 
Svoboda, and Gross, Welch, Vinardi & Kauffman, for 
appellant. 


Myrl D. Edstrom, John J. Edstrom, Claude D. Lut- 
ton, Jr., and Ralph D. Nelson, for. appellees. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


Bos.LauGuH, J. 

The land of appellant concerned in this litigation is 
parts of Sections 17 and 18, Township 13 North, Range 
9 East, of the 6th P. M., Saunders County, Nebraska. 
He purchased the southeast quarter of Section 18, the 
northwest quarter of the southwest quarter, and the part 
of the south half of the northwest quarter of Section 
17 south and west of the railroad right-of-way, referred 
to in the record as the Heldt land in 1936. He bought 
the northeast quarter of Section 18 except a small part 
thereof north and east of the railroad right-of-way and 
the part of the north half of the northwest quarter 
of Section 17 south and west of the railroad right-of-way, 
- known as the DeFoil land, the northwest quarter and the 
northeast quarter of the southwest quarter of Section 
18, described as the Grebenicek land, and the south- 
west quarter of the southwest quarter and all of the 
east half of the southwest quarter of Section 17 south 
of the railroad right-of-way, spoken of as the Gilkeson 
or Owen land. The title of the land was conveyed to 
appellant by deeds dated in the period of March 18, 1941, 
through July 14, 1943. 

Mosquito Creek, which drained an area of about 14 
square miles to the southwest of the land of appellant, 
at the time he acquired his land entered it at the south- 
west corner of the northwest quarter of Section 18 and 
proceeded along the west section line until it joined 
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Wahoo Creek about 650 feet south and approximately 
100 feet east of the northwest corner of the section. 
The creek had formerly entered Section 18 a short dis- 
tance east of the southwest corner thereof, meandered 
in a northwesterly direction through land to the west of 
Section 18, and joined Wahoo Creek west and slightly 
south of the confluence of the creeks at the time appel- 
lant acquired the land. A ditch had been excavated 
about the year 1928 along the west line of Section 18 
and it became and has since been the channel of Mosquito 
Creek in that location. A small dike was erected on the 
east bank of the channel. 

Wahoo Creek, a constantly running stream, the drain- 
age area of which is about 500 square miles to the west 
and northwest, then entered the land of appellant about 
650 feet south of the northwest corner of Section 18, 
proceeded generally east but somewhat southward to 
near the center of the northeast quarter of Section 18 
where it made a large hairpin curve with the apex 
thereof to the northeast. Its course from there was 
irregular and meandering to the south into and across 
the northeasterly part of the southeast quarter of Sec- 
tion 18, and into and across the northwest quarter of 
the southwest quarter of Section 17 and thence south- 
easterly where it crossed the south line of Section 17 
a short distance east of the southwest corner of the 
southeast quarter of the southwest quarter of the section. 

Silver Creek, a. running stream, with a drainage area 
of about 83 square miles to the northwest of the land of 
appellant, intersected the north line of Section 18 about 
500 feet east of the northwest corner of the northeast 
quarter of the section and proceeded with frequent and 
great irregularity to the southeast through the land of 
appellant between Wahoo Creek and the railroad right- 
of-way to the north thereof until it reached and emptied 
into Wahoo Creek near the northeast corner of the 
southwest quarter of the southwest quarter of Section 
17. _ 
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Mosquito Creek in its natural condition frequently 
overflowed. The floodwater therefrom flowed across 
Section 18 toward the southeast. The slope of the land 
from Mosquito Creek was south and east. There were 
low areas on the section toward the south and east 
part of it. These were exhibited by a drawing of the | 
land made by an engineer after a survey as sloughs. 
The area of the larger of these was given as about 50 
acres. The size'of the smaller was not established. 
There was a ditch through about the center of the large 
slough from the northwest to the southeast. The smaller 
one was connected by a drain with the ditch. The 
water from the ditch flowed upon and over a part of the 
southwest quarter of Section 17 and across .the road 
about 550 feet west of the Wahoo Creek bridge on the 
highway south of the section. There was a concrete 
spillway about 400 feet in length constructed about the 
year 1928 across the east and west highway along the 
south of Sections 17 and 18 at the place where the flood- 
water came to and crossed the highway as above stated 
‘for the purpose of accommodating and accelerating the 
flow of the water from the road and the land of appellant 
and others. The floodwater of Wahoo Creek as early 
as 1918 and thereafter passed to the south and west of the 
creek over land now owned by appellant to the spill- 
way above described and onto Section 20 south of Sec- 
tion 17. There were times when there was floodwater 
on the west and south of Wahoo Creek and there was 
none on the opposite side thereof. Appellant conceded 
that before he had made any changes in Mosquito Creek 
or Wahoo Creek he had on several occasions seen flood- 
water flow over the road south of Section 17 and west 
of the bridge over Wahoo Creek. These creeks at times 
of heavy rainfall or large run-off discharged large vol- 
umes of water. The area involved is quite low level 
land with a slightly declining elevation to the south- 
east from the creeks. The land has been subject to 
multiple floods. There is mention in the proof that in 
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one year there were nine floods of varying intensity, 
another year experienced four floods, and quite gen- 
erally each year produced at least one flood. 

Appellant was in possession of the Heldt land in 1937. 
The southeast quarter of Section 18 was the principal 
part of it. The water came out of Mosquito Creek that 
year and passed down over the Heldt farm. Appellant 
participated in repairing and restoring the dike on the 
east side of the creek. There were breaks in the dike 
at various times thereafter through 1943 and appellant 
restored it each time a defect appeared. In 1943 he 
had title to all the land he owns that is concerned in this 
case. He had by 1944 equipped himself with a Cater- 
pillar tractor and a bulldozer, and later a dragline and 
dirt-moving equipment. In times of high water it would 
back up in Mosquito Creek from Wahoo Creek and 
delay or stop the flow of water in the former. The dike 
would become watersoaked and holes would develop 
therein. The water would seep at first and then the 
break would develop and enlarge, and the water would 
come out of the creek onto and over the land of appellant. 
The water in Wahoo Creek at high stages was 2 or 3 
feet above the top of the Mosquito Creek dike. Ap- 
pellant thought it was necessary to make the east dike 
along the creek wider so that there would be more 
capacity in the creek and more resistance in the dike. 
During 1944 he took dirt from inside the dike and 
made a new dike along the east of the creek that had 
three or four times the amount of material of the for- 
mer one. It was wider, stronger, and a foot or more 
higher than the first one. This was effective for a time 
but in 1947 there was a severe flood and the dike gave 
way. In 1948 appellant procured a dragline, and re- 
paired the dike, strengthened, widened, and elevated 
it along the west line of his land. There were holes 
made in the dike in 1950 and they were repaired. There 
was overflow of the creek in 1951 and work was done 
on it by appellant to accomplish his determination to 
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prevent water flowing upon and over his land from 
Mosquito Creek. When there was run-off in the drain- 
age area of Wahoo Creek it raised and flowed upstream 
in Mosquito Creek. The work done on Mosquito 
Creek increased its capacity 10 or 15 times from what 
it was before appellant acquired his land. The water © 
backed up in the creek from Wahoo Creek and it served 
as a reservoir until its capacity was exhausted or the 
dikes gave way. The appellant obstructed and changed 
the action and course of the floodwater of Mosquito 
Creek and of the flood plane thereof. 

Appellant in 1944 entered upon the execution of a 
plan to straighten the channel of Wahoo Creek. He 
made an excavation for a new channel of the creek 
from about the northeast corner of the southwest quar- 
ter of the southwest quarter of Section 17 to the west 
side of the large hairpin curve in Wahoo Creek as it 
then existed a short distance northwest of the center 
of the northeast quarter of Section 18. This was com- 
pleted in the late fall of that year. It was a pilot ditch 
so that it would widen and deepen by the action of the 
water flowing through it and this result has been ac- 
complished. He put a dike on each side of the exca- 
vation. He continued to straighten the channel of the 
creek and to erect dikes on either side of the channel 
until substantially all of the curves, bends, and irregu- 
larities in the channel of the creek across his land were 
eliminated, and there were continuous dikes on either 
side of the creek. This work was pursued almost con- 
tinuously from 1943 through 1952. When floodwater 
destroyed parts of the dikes they were restored. There 
was a break in the dike on the southwest side of the 
channel in 1952. The dike on the opposite side was un- 
harmed. This break in the dike was about 40 feet long. 
The dike was 4 or 5 feet high and it was cut down 
to the level of the land. Appellant owned appropriate 
machinery for excavating, moving dirt, and constructing 
dikes. He had at times had an employee whose primary 


Vou. 160) JANUARY TERM, 1955 509 


Bahm v. Raikes 


assignment was to keep the equipment engaged doing 
needed work on the dikes and to repair, strengthen, 
widen, and elevate them. This was the execution of 
a plan of appellant to prevent floodwater coming on 
and flowing across his land: The fact that water from 
Wahoo Creek did get upon the land of appellant south 
and west of it is evidenced by his act of intentionally 
not erecting a dike along a part of the south and west 
side of the creek so that the water would overflow on a 
low part of his land, deposit silt, and build up the low 
land. This existed from 1945 to 1948. Appellant said 
the low places were silted up until they were nearly 
level with the surrounding land. There were flood con- 
ditions created along Wahoo Creek by heavy run-off 
north and northwest of the land of appellant when there 
was no local precipitation. The dikes referred to were 
intended to keep this water out of the creek and off the 
land of appellant. It is obvious that he obstructed 
the flood plane of Wahoo Creek and interfered with the 
action and course of water therein. 
': The proof is convincing that Silver Creek joined and 
flowed into Wahoo Creek at about the place indicated 
herein as early as 1893 and thereafter until about 1944. 
There was a change in its course about that year. Since 
then the water of Silver Creek at a place where it is 
nearest the railroad right-of-way on the land of appel- 
lant has flowed north into the ditch referred to in the 
record as the borrow pit on the south side of the rail- 
road right-of-way, from there south and southeast to 
and through Ab’s Lake, and southeast to and through 
the lands of appellees. The assertion of appellant that 
the change in the flow of Silver Creek was not caused 
by him but was the result of natural causes such as 
silting in of its confluence with Wahoo Creek is not con- 
vincing in view of the statement of appellant that he had 
no personal knowledge from 1937 to 1944 that Silver 
Creek joined Wahoo Creek, notwithstanding in 1936 
he bought the land adjacent to the place where the 
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creeks came together and was in possession of and used 
the land from March 1, 1937. A witness who had lived 
in Memphis, which is a short distance from where the 
creeks converge, for 50 years and was during his resi- 
dence there familiar with Wahoo Creek, Silver Creek, 
and the other locations important to this case gave in- 
formation that Silver Creek emptied into Wahoo Creek 
near the house built on the Owen land by Mr. Owen 
in the vicinity of the Wahoo bridge on the road run- 
ning east and west south of Memphis; that Silver Creek 
continued to empty into Wahoo Creek at that place 
from the time he came to Memphis until about the 
year 1945 when the water of the creek went north to 
the borrow pit or ditch along the south part of the rail- 
road right-of-way and thence southeasterly; that the 
location where the water was diverted from the chan- 
nel of Silver Creek was northwest a considerable dis- 
tance from Memphis, which was near Ab’s Lake; that 
the witness was there about a day after Silver Creek 
started to flow into the borrow pit; that he saw the 
drain that had been cut through blue grass sod from 
the creek to the railroad ditch; that it was about 5 
feet wide, about 7 feet long, and quite shallow; that 
it was at the closest point of the creek to the railroad 
ditch; that something had to be done before the water 
would have gone from the creek into the ditch; that 
there was no evidence that any implement had been 
used but spade marks were visible where the drain 
had been made; and that in a later conversation between 
the witness and appellant he asked the witness “* * * 
if the railroad ever mentioned about Silver Creek be- 
ing turned into the borrow pit.” The history of Silver 
Creek flowing into Wahoo Creek at the same location 
for more than 50 years indicates there was no natural 
reason why Silver Creek should change its course 
and seek a new channel. The record does not show 
any demonstration of nature that had that result. 
Appellant constructed a dike in 1947 from the old 
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channel of Silver Creek east and slightly south to 
Ab’s Lake. This was southwest of the railroad in the 
northern part of the west half of the northeast quarter 
of the southwest quarter of Section 17. In 1950 he 
erected another dike along the south and west of Ab’s 
‘Lake and westward to the east dike along Wahoo Creek. 
In 1951 and 1952 he made an excavation in the ditch to 
the southwest of the railroad and north of Silver Creek 
commencing about 700 feet southeast of the north line 
of the southwest quarter of the northwest quarter of 
Section 17 and continuing northwesterly to the north 
line of the land of appellant, and thence west until 
it intersected Silver Creek where it entered the land 
of appellant. The effect of this was to divert water 
that would have gone down Silver Creek before appel- 
lant had made transformations in the area and to con- 
duct and force it toward the southeast north of the 
land of appellant through Ab’s Lake and on to the 
east. This was a clear diversion of the water of Silver 
Creek from the course of its natural flow.. 

The flood plane of Mosquito Creek over the land 
of appellant according to the proof is the area from a 
line coming out of the creek about 900 feet south of 
Wahoo Creek and extending generally in a southerly 
and easterly direction to a line a distance of about 1,000 
feet in a southerly and easterly direction. The opinion 
of the engineer was that the construction of a dike along 
the east bank of the creek has forced the floodwater 
thereof over into the Wahoo Creek area and has diverted 
it from the flood plane of Mosquito Creek. The remedy 
he said is to restore the condition as it was before the 
dike was erected. 

There is a flood plane south of Wahoo Creek extend- 
ing to the southwest corner of Section 17. The engi- 
neer testified that the dikes constructed by appellant 
have forced the floodwater which normally flowed on 
the south and west sides of Wahoo Creek over to the 
north and east of the creek; that the flood plane of the 
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creek has been effectively obstructed by the dikes; 
and that it is not possible to confine the floodwater 
of the creek in the channel the appellant has excavated. 
The opinion of the engineer was that the condition ex- 
isting before changes were made in the channel and 
dikes were erected should be restored by removing the 
dikes on Wahoo Creek to at least the west line of Section 
17. 

The engineer stated that appellant had changed the 
course of Silver Creek so that instead of flowing into° 
Wahoo Creek its water goes down along the railroad to 
Ab’s Lake and on to the east; and that Silver Creek 
as it exists on the land of appellant carries about 15 
or 20 percent of the floodwater of an extreme flood. 
He said the creek should be restored to its natural 
condition by requiring the construction of a channel 
to the place where ‘it formerly emptied into Wahoo 
Creek and by effectively blocking the borrow pit ditch. 

Willie Wischmann, one of the appellees, became the 
owner in 1939 of the northeast quarter and-the north 
half of the southeast quarter of Section 21, Township 
13, Range 9, in Saunders County. He moved onto it 
in 1940. There was a flood that year. He could see 
Wahoo Creek from his land looking southwesterly. 
There was floodwater on the south side of the creek. 
There was a railroad bridge near the southwest corner 
of his land. During the flood the water came through 
under the bridge and gradually and slowly moved upon 
his land from the southwest. In about 1944 there was 
a change in the flow of floodwater in that it came on 
the north side of the railroad grade and traveled 
straight east onto his land. There is now a continuously 
flowing stream thereon. It started with the flood of 
1944. It leaves his place directly to the south. The 
water comes through Ab’s Lake and easterly north of 
the railroad to his farm. The channel on his land is 
more than 30 feet wide. The water therein at the time 
of the trial was from 15 to 20 feet wide and from 1 to 
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2 feet deep. This stream remains within its banks 
except during highwater stages. He farmed and got 
a crop from his land each year before 1944. His land 
has been substantially made unfit for cultivation and 
production. 

Ernest G. Bahm, an appellee, purchased the north- 
west quarter of the northwest quarter of Section 21, 
Township 13, Range 9, in Saunders County, in 1943, 
There was then no flowing stream thereon. There was 
water in a low place on the land. There was wheat 
growing on part of the land and the remainder was pas- 
ture and hay meadow. In May 1944 he saw water flow- 
ing under the bridge west of his land and willows 
floating in the water. He had not experienced this 
before. He went to Ab’s Lake and saw water flow- 
ing into it from the northwest through a channel 10 
to 12 feet wide and about 2 feet deep. It passed through 
Ab’s Lake and east across his farm. Appellee at the 
time of trial had a constantly flowing stream through 
his land. He cannot raise grain or produce hay on his 
farm. 

Appellant had seen his land flooded on several occa- 
sions before he did any work on the creeks or dikes. 
In 1943 he decided upon a plan to keep all floodwater 
off his land. He then committed himself to do what 
was required to stop the water that came from the north 
and northwest from going across any of his land. He 
said with evident satisfaction at the trial that he came 
pretty close to doing it in 1951 and that he even came 
closer in 1952. It is a fair inference that he pursued 
his predetermined plan relentlessly. If he considered 
what the result would be to other landowners he did 
not permit it to interfere with the complete execution 
of his plan. Hence this litigation. 

The relief appellees sought herein was an injunction, 
preventive and mandatory, to prevent appellant from 
diverting the natural flow of Silver Creek, from diverting 
the flow of floodwater of Mosquito, Wahoo, and Silver 
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Creeks upon the land of appellees, and from maintain- 
ing the dikes erected along or near the streams by ap- 
pellant; to compel appellant to remove the dikes; to 
restore Silver Creek as it was before appellant pur- 
chased his land affected by this case; and to restore 
the conditions on his land as they were then. Appel- 
lant contested the claims made by the appellees as a 
basis of the relief they sought by a denial thereof and 
of the right of appellees to any relief they asked. The 
trial court made specific and general findings in favor 
of appellees and adjudicated them substantially the re- 
lief they asked. 

The acts of appellant disregarded the law concern- 
ing the subject of water flowing in defined watercourses. 
The doctrine is firmly established in this jurisdiction 
that water flowing in a well-defined watercourse may 
not be diverted and cast upon the lands of another 
landowner where it would not go according to natural 
drainage. In Andersen v. Town of Maple, 151 Neb. 103, 
36 N. W. 2d 620, the court said: “Water flowing in a 
well-defined watercourse may not lawfully be diverted 
and cast upon the lands of adjoining landowners where 
it was not wont to run according to natural drainage.” 
See, also, Purdy v. County of Madison, 156 Neb. 212, 
55 N. W. 2d 617. 

This case does not concern surface water as dis- 
tinguished from floodwater. The rule in reference to 
floodwaters is applicable and controlling of the present 
case. It is said in Cooper v. Sanitary District No. 1, 
146 Neb. 412, 19 N. W. 2d 619: ‘However, there is a 
clear distinction in the rules of law governing surface 
waters and floodwaters flowing as a part of a natural 
stream during flood season. We are committed to the 
rule that overflow waters flowing in the natural flood 
channel of a running stream are a part of the stream 
and are governed by the running water rule.”’ In Mader 
v. Mettenbrink, 159 Neb. 118, 65 N. W. 2d 334, it is 
said: “The term ‘surface water’ includes such as is 
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carried off by surface drainage, that is, drainage inde- 
pendent of a watercourse. * * * The flood plane of a 
live stream is the adjacent lands overflowed in times . 
of high water from which floodwaters return to the 
channel of the stream at lower points. This plane is 
regarded as a part of the channel and the water flow- 
ing within the channel or its flood plane is characterized 
as floodwater.” In Ballmer v. Smith, 158 Neb. 495, 
63 N. W. 2d 862, the court said: “The owners or pro- 
prietors of lands bordering upon either the normal or 
flood channels of a natural watercourse are entitled to 
have its water, whether within its banks or in its flood 
channel, run as it is wont to run according to natural 
drainage, and no one has the lawful right by diversions 
or obstructions to interfere with its accustomed flow 
to the damage of another.” 

It is beyond the area of argument in this state that 
a riparian owner may not dam, obstruct, or dike against 
floodwaters of a running stream to the injury of a 
lower landowner. Ballmer v. Smith, supra; Frese v. 
Michalec, 148 Neb. 567, 28 N. W. 2d 197. 

This is an equity case. The evidence is in some re- 
spects irreconcilably conflicting. The trial court viewed 
the premises involved. The manner of the trial de 
novo of such an action in this court has too often been 
stated to permit its repetition. Likewise the considera- 
tion that may be given by this court on a trial de novo 
of an equity case of the fact that the trial court in- 
spected the premises involved has often been expressed 
and was recently repeated. Keim v. Downing, -157 Neb. 
481, 59 N. W. 2d 602; Shepardson v. Chicago, B. & Q. 
R. R. Co., ante p. 127, 69 N. W. 2d 376. 

The judgment should be and it is affirmed. 

AFFIRMED. 
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In RE APPLICATION OF DALTON. 

JAMES DALTON, APPELLEE, V. BUREL F. KINNEY, APPELLANT, 
IMPLEADED WITH W. T. ELLIS ET AL., INTERVENERS- 
APPELLEES. 

70 N. W. 2d 464 
Filed June 3, 1955. No. 33735. 

Public Service Commissions. Courts are without authority to‘ in- 
terfere with the findings and orders of the Nebraska State 
Railway Commission except where it exceeds its jurisdiction 
or acts arbitrarily. 

AppEAL from the Nebraska State Railway Commission. 

Affirmed. 
J. Max Harding, for appellant. 
James L. Thorpe and Heaton & Heaton, for appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosiaucH, JJ., and Koxser, District 
Judge. 


Srmmons, C. J. 

This is an appeal from an order of the Nebraska State 
Railway Commission, hereinafter called the commission, 
granting a certificate of public convenience and neces- 
sity to applicant, James Dalton, authorizing the trans- 
portation of water and crude oil for drilling purposes 
only between all points and places in Kimball County, 
over irregular routes, by motor vehicle in intrastate 
commerce. The application originally was for a cer- 
tificate for Cheyenne, Banner, Kimball, and Scotts Bluff 
Counties. 

The matter was set and heard December 2, 1953, be- 
fore an examiner. The commission acted on the tran- 
script of that hearing and the examiner’s report. The 
interveners in opposition were largely competing cer- 
tificate holders. 

The challenge here, although specifically stated, 
goes to the sufficiency of the evidence to sustain the 
order entered. We affirm the order of the commission. 
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There is ample evidence in the record to sustain a 
finding of the following factual situation: 

Kimball County, in the extreme southwest part of 
Nebraska’s “panhandle,” has had a substantial discovery 
and development of oil. There are now over 100 pro- 
ducing wells. Several companies are drilling and pros- 
pecting for oil in the county. It is, as described by the 
witnesses, a “boom” condition. 

The city of Kimball is the county seat of Kimball 
County where water for drilling is obtainable to be 
hauled to the wells. There is also an oil development 
in Cheyenne County, where the city of Sidney is the 
county seat. There is also a development in Banner 
County and drilling service, at least, operating out of 
Scotts Bluff County toward the south. 

Large quantities of water and, at times, crude oil are 
necessarily used in the drilling of wells. A shortage 
of water or crude oil delays or stops drilling operations. 
Water is hauled to the drilling operations from water 
holes, streams, or in Kimball County from the city wells 
at Kimball. Crude oil is secured at producing wells. 
Both water and crude oil are hauled in tanks mounted 
on motor vehicles. The water hauling involved is a 
highly competitive business. 

There is one certificate holder operating out of Kim- 
ball. His equipment, service, and insurance qualifica- 
tions are not satisfactory to the shippers. 

The applicant proposes to operate out of Kimball in 
this business. | 

There are several intervener certificate holders oper- 
ating out of Sidney, Nebraska. These certificate holders 
also operate in Colorado and Wyoming, and at the time 
of the hearing had a major part of their vehicles either 
in those states or elsewhere where they could conduct 
profitable operations. 

At least one of the opposing certificate holders has 
adequate equipment at Sidney and would answer calls 
for carrier service in Kimball County. However, the — 
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charge for this service is based on an hourly rate, charge- 
able from Sidney. It consumes about an hour’s time 
at a cost of $10 to operate out of Sidney in excess of time 
and cost of operation out of Kimball. The delay and 
added expense element render that service unsatisfac- 
tory to drillers. 

Objecting certificate holders offered to bring equip- 
ment to Kimball from distant points and have it avail- 
able in 10 hours. Obviously for one common carrier 
haul, the delay and cost would be unsatisfactory. 

They likewise offered to establish a base at Kimball 
but quite obviously were unwilling to do so unless there 
was to be a profitable operation there. It could prop- 
erly be found that the objecting interveners offered com- 
mon carrier service in Kimball County subject to in- 
convenience and delay, and in accord with tariff rates 
from their base at Sidney or elsewhere until such time 
as they were able to anticipate a profitable operation 
out of Kimball at tariff rates applicable to the point of 
origin of the commodity to be carried. 

The policy of the state as to common carrier motor 
transportation as declared by the Legislature, among 
other things, is to “promote adequate, economical and 
efficient service by motor carriers, and reasonable 
charges therefor, without unjust discrimination, undue 
preferences or advantages, and unfair or destructive 
competitive practices” and to “develop and preserve a 
highway transportation system properly adapted to the 
needs of the commerce of Nebraska.” § 75-222, R. R. S. 
1943. 

The ultimate question for the decision of the commis- 
sion was whether or not the proposed service is or will 
be required by the present or future public convenience 
and necessity. § 75-230, R. R. S. 1943. 

In In re Application of Effenberger, 150 Neb. 13, 33 
N. W. 2d 296, we held: “Certain duties are imposed upon 
established carriers to provide service to all the pub- 
lic. This requires service to be rendered where it is 
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unprofitable as well as where it is profitable. * * * The 
determination of these questions rests with the railway 
commission, and its findings and orders will not be 
interfered with on appeal if any reasonable basis exists 
upon which they can be supported.” 

We there stated the rule: “Courts are without au- 
thority to interfere with the findings and orders of the 
railway commission except where it exceeds its juris- 
diction or acts arbitrarily.” 

In the Effenberger case we also held: “Competitive 
routes will ordinarily be authorized only where the ex- 
isting carrier refuses or has failed to provide adequate 
service upon the order of the railway commission. Where 
the evidence does not show that such a situation exists, 
the established carrier may properly resist invasion of 
its field before the commission.’ 

In this instance there appears no order of the commis- 
sion requiring the existing carriers to provide adequate 
service. Such an order was not required for here the 
certified carriers able to render adequate service clearly 
indicated an unwillingness to furnish the required serv- 
ice except under conditions as to time of service, cost, 
and adequacy which the carriers desired to control or 
unless otherwise they could find assurance of profitable 
operations. The commission accepted the alternative 
and issued a certificate to an applicant found, and shown 
without dispute, to be fit, willing, and able properly 
to perform the service required by the shipping public. 
Its decision in this regard cannot be held to be unrea- 
sonable or arbitrary. 

As appellant points out we held in In re Application 
of Canada, 154 Neb. 256, 47 N. W. 2d 507: “The ques- 
tion of the adequacy of service of existing carriers is im- 
plicit in the issue of whether or not convenience and ne- 
cessity demand the service of an additional carrier in the 
field.” That question the commission resolved in favor 
of the applicant. 

We also held in In re Application of Richling, 154 Neb. 
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108, 47 N. W. 2d 413: “Furthermore, the statute re- 
quires that the finding that applicant is fit, willing, and 
able to perform the proposed service, and that such 
service is or will be required by the present or future 
public convenience and necessity, must be sustained by 
evidence showing that the granting of the certificate 
was not arbitrary or unreasonable.” The evidence here 

meets that test. 
The order of the commission is affirmed. 
AFFIRMED. 


In RE APPLICATION OF HILL. 
RutuH G. HILL, ADMINISTRATRIX OF THE GEORGE SAUNDERS 


ESTATE, APPELLANT, v. Mary LEE SWANSON, APPELLEE. 
70 N. W. 2d 503 


Filed June 3, 1955. No. 38753. 


1. Appeal and Error. The transcript of the district court on ap- 
peal to the Supreme Court imports absolute verity. 

2. Executors and Administrators. In the conduct of proceedings 
for the sale of real estate for the payment of debts of a de- 
ceased person, the principal duty of a district court is to con- 
serve the estate. 

Section 30-1109, R. R. S. 1948, requires that the pro- 

ceeds of any real estate sold for the payment of debts shall be 

deemed assets in the hands of the executor or administrator. 


AppEaL from the district court for Lancaster County: 


Harry ANKENY, JUDGE. Reversed and remanded with 
directions, 


Pierson & Blue, for appellant. 
William L. Walker and Earl Ludlam, for appellee. 
Heard before Smumons, C. J., CARTER, YEAGER, CHAP- 


PELL, WENKE, and Bos.LaucH, JJ., and KoxkJer, District 
Judge. 


Srmmons, C. J. 
This is an appeal by the administratrix from an 
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order of the district court affirming the sale of real 
estate. The purchaser is appellee. We reverse the 
judgment and remand the cause with directions. 

The real estate involved is a residence property. 
The administratrix filed her petition for leave to sell 
real estate to pay debts of the estate and expenses of 
administration. 

She alleged that there were debts in excess of $5,000 
consisting of old age assistance liens and claims, ex- 
clusive of court costs, and administrator and attorney’s 
fees. 

The trial court licensed the sale “in manner required 
by law * * * subject * * * to whatever incumbrances 
existed at the time of the death of’ deceased. The 
license required a sale for cash with 15 percent to be 
paid at the conclusion of the sale, and the balance upon 
confirmation. The notice for the sale provided that 
the property would be sold at public auction “to the 
highest bidder for cash, subject to all encumbrances 
thereon,” and “At least twenty percent of the purchase 
price must be paid in cash on the date of sale * * *.” 
The date of the sale was fixed for September 2, 1954. 

October 22, 1954, the Northeast Realty, Inc. (herein- 
after called the realty company) moved to set aside the 
sale and order another sale on the ground that the 
highest bid was $1,900; that it was disproportionate to 
the value of the real estate; and offered to bid $2,100 for 
the premises. To guarantee the bid it attached to its 
motion a certified check for $420 payable to the ad- 
ministratrix, “to be applied to the purchase price” of 
the premises if it were a successful bidder at a new 
sale, 

November 2, 1954, the administratrix filed her re- 
port reciting that she had offered the real estate for 
sale to the highest bidder for cash and that it was sold 
to Mary Lee Swanson (hereinafter called the purchaser) 
for the sum of $900; that subsequent to the sale two 
parties had filed their written offers to increase the 
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amount of the bid to $2,100; and that it was to the best 
interest of the estate that a further sale be held. She 
moved for a new sale for the reason that the amount 
obtained did not reflect the true value of the real estate. 
The report does not show that any part of the bid was 
paid at the time of sale. 

November 2, 1954, the purchaser moved for an order 
confirming the sale. She recited that she bid $900 “for 
said equity in said property, if any, at the time of said 
sale.” It was further stated that the upset bids were 
not received until it was apparent that a large old age 
assistance lien could be compromised so that a “mer- 
chantable title could be obtained.” 

The matter was set for hearing before the trial court 
on the motion of the realty company to vacate the sale, 
on the motion of the administratrix for a new sale, 
and on the motion of the purchaser to confirm. The 
journal entry recites that one Johnson offered to bid 
$2,205 as purchase price, one Lotman offered to bid 
$2,300 as purchase price, and that Johnson then with- 
drew his offer and the realty company secured leave 
and amended its offer to bid $2,200. The trial court 
denied the motions of the realty company and the ad- 
ministratrix; sustained the motion of the purchaser; 
and confirmed the sale to the purchaser “for $900.00 
subject to all encumbrances.” The court ordered the 
administratrix to deliver a deed to the purchaser upon 
payment of the purchase price in full. 

The transcript of the district court on appeal to the 
Supreme Court imports absolute verity. Zabloudil v. 
Lane, 159 Neb. 547, 68 N. W. 2d 193. 

Section 30-1120, R. R. S. 1943, provides: “The execu- 
tor or administrator making any sale shall immediately 
make a return of his proceedings upon the order of the 
sale in pursuance of which it is made, to the judge of 
the district court granting the same, who shall ex- 
amine the proceedings, and may also examine such 
executor or administrator, or any other person on oath, 
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touching the same; and if he shall be of opinion that the 
proceedings were unfair, or that the sum bid is dispro- 
portionate to the value, and that a sum exceeding such 
bid at least ten per cent, exclusive of the expenses of 
a new sale, may be obtained, he shall vacate such sale 
and direct another to be had, of which notice shall be 
given; and the sale shall be in all respects as if no pre- 
vious sale had taken place.” 

Section 30-1121, R. R. S. 1943, provides: “If it shall 
appear to the district judge that the sale was legally 
made and fairly conducted, and that the sum bid was not 
disproportionate to the value of the property sold, or 
if disproportionate, that a greater sum than specified 
in section 30-1120 cannot be obtained, he shall make an 
order confirming such sale, and directing conveyances 
to be executed.” 

According to the transcript, a sale was made and 
confirmed, subject to all encumbrances, for $900, and that 
done after there was a bid, supported by a deposit of 
$420, for $2,100, raised at the time of the hearing to 
$2,200 and without conditions recited in the offer, and 
an offer made in open court to bid $2,300. 

We held in In re Estate of Parker, 72 Neb. 601, 101 
N. W. 233: “In the conduct of proceedings for the 
sale of real estate for the payment of debts of a de- 
ceased person, the principal duty of a district court is to 
conserve the estate * * *.” 

In Rohlff v. Estate of Snyder, 73 Neb. 524, 103 N. W. 
49, property was sold for $3,625. A responsible bidder, 
supporting his bid by a deposit agreed to bid $4,000. It 
was argued that the property was not worth more than 
the bid; and that the bid was not disproportionate to 
the value of the property sold. We held: “The evi- 
dence shows it will sell for $4,000 at a resale, hence, ' 
for the purpose of this controversy, that sum is its actual 
value.” 

Here, according to the transcript, the trial court had a 
bid of at least 233% more than that bid by the purchaser. 
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It was supported by a deposit, while it is not shown that 
the purchaser made any deposit to support the con- 
firmed bid. We think it manifest that under the pro- 
visions of section 30-1120, R. R. S. 1943, the sum bid was 
disproportionate to the value. It also appears that a 
sum exceeding the bid made, at least 10 percent, ex- 
clusive of the expenses of a new sale, may be obtained. 
The estimates as to the cost of a new sale were from 
$20 to about $100. The confirming of the sale under such 
circumstances was an abuse of judicial discretion, re- 
quiring that the order of confirmation be reversed. 

The bill of exceptions relates a different story. It 
goes to the question of value and the requirement of a . 
“legally made and fairly conducted” sale, and to the 
requirement that if the sale proceedings are “unfair” 
the sale shall be vacated and another sale had. 

The party who conducted the sale testified that he 
announced at the opening of the sale the property was 
being sold subject to encumbrances; that the first mort- 
gage lien was $1,000; that old age assistance liens were 
about $4,200; and that he would accept bids for any 
amount over the $1,000 first mortgage and would at- 
tempt to compromise the old age assistance liens “for 
the amount remaining after the expenses of sale and 
fees had been paid.” The witnesses throughout refer 
to old age assistance liens of $4,200. An exhibit shows 
that the county filed a claim with the estate for 
$3,739.59, “of which $2015.74 is a lien on the real estate 
herein.” 

A bid of $775 was received “over and above * * # 
the first mortgage of $1000.” The attorney for the bid- 
der and the attorney for the administratrix conferred 
and decided that $900 was required to meet the items 
that they deemed had to be paid, so the purchaser 
raised her bid to $900. The items that it was thought 
had to be paid were administrator and attorney’s fees, 
burial and probate expenses, and $300 to the county to 
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satisfy the old age assistance lien. On that basis the 
$900 bid was made and reported. 

The evidence is that the attorney for the administra- 
trix with an attorney for the county then went to the 
county court and secured an understanding as to the 
allowance of fees, amount of claims that had to be paid, 
etc. They then went to the county commissioners and 
secured an agreement that the county would compro- 
mise the old age assistance lien for $300 but that if a 
greater amount was received from the sale that then the 
county should benefit. It was found that the $900-was 
not enough, so the purchaser agreed to pay $65 more. 

These arrangements were party made and obviously 
were not in accord with the terms of the trial court 
license to sell, to which it appears no one paid par- 
ticular attention. 

Section 30-1109, R. R. S. 1943, requires that the pro- 
ceeds of any real estate sold for the payment of debts 
shall be deemed assets in the hands of the executor or 
administrator. That provision appears to have been 
overlooked in this instance. 

It is quite apparent that the parties contemplated 
that a substantial part of the proceeds of the sale, made 
subject to encumbrances, would be used to secure a 
release of the encumbrances, and that instead of the 
proceeds of the sale being deemed assets of the estate 
they were in effect to become assets of the purchaser to 
be used to release encumbrances. 

At the time of the hearing, the realty company learned 
of the compromise that had been worked out with the 
county, and accordingly raised its bid to $2,200 stating 
“* * * T think that goes in the regular procedure that 
when a man buys a property he gets good title to it, 
especially where you are dealing with the court.” The 
realty company witness stated that the “property was 
worth more money” and that the market value “might 
be $2500.” 
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Looking at this situation from the party-made terms 
of sale, it appears that the parties, with approval of their 
counsel, were bidding on the basis of securing what 
they expected would be a clear title to the real estate 
rather than one subject to encumbrances, and that 
the sale was not to be subject to encumbrances but 
rather that the proceeds of the sale were to be used to 
pay and otherwise satisfy encumbrances. 

Even on that basis it is obvious that the property was 
sold for an amount disproportionate to its value and 
that a sum exceeding the 10 percent requirement of 
the statute, exclusive of the expenses of a new sale, 
might be obtained. 

It is argued that under no circumstances can the 
estate be the beneficiary of a new sale. It is obvious 
that under the terms of the sale fixed by the court and 
the bids made, as appearing in the transcript, that the 
estate and its creditors would be substantial beneficiaries 
of the sale of this property, either at the bid which the 
court confirmed, or at the bid made by the realty com- 
pany. It is likewise obvious that, under the party- 
made terms of sale, that the county might well be a 
substantial beneficiary of a new sale. 

It is also obvious that the parties here were in good 
faith bidding under a complete misapprehension of the 
terms of the sale and the obligations as to encumbrances 
that their bids entailed. No one appears to have ad- 
vised them otherwise. The statute requires that sales 
of this character be “legally made and fairly conducted” 
and that if the proceedings are ‘‘unfair” the court “shall 
vacate such sale and direct another to be had, of which 
notice shall be given; and the sale shall be in all respects 
as if no previous sale had taken place.” 

We think this sale as conducted and the proceedings 
subsequent to it manifestly come within the broad terms 
of an unfair sale. 

The judgment of the trial court is accordingly reversed 
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and the cause remanded with directions to vacate the 
sale and direct another sale to be had according to law. 
REVERSED AND REMANDED WITH DIRECTIONS. 
KoxkJEr, District Judge, concurs in result. 


Howarp E. CRANE, APPELLEE, v. CHARLES W. WHITCOMB, 
APPELLEE, IMPLEADED WITH Mrs. NEVILLE WHITCOMB, 


APPELLANT. 
70 N. W. 2d 496 


Filed June 8, 1955. No. 38761. 


1. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must, for the purpose of decision thereon, 
be treated as an admission of the truth of all material and rele- 
vant evidence submitted on behalf of the party against whom 
the motion is directed. Such party is entitled to have every 
controverted fact resolved in his favor, and to have the benefit 
of every inference that can reasonably be deduced from the 
evidence. 

2. Principal and Agent. Generally a principal is not liable for 
physical harm caused by the negligent physical conduct of an 
agent who is not a servant, during the performance of the 
principal’s business, unless the act was done in the manner 
directed or authorized by the principal or the result was one 
intended or authorized by the principal. 

3. Master and Servant. The relation of master and servant does 
not render the master liable for the torts of the servant, unless 
connected with his duties as such servant or within the scope 
of his employment. 

4. Negligence. The proprietor of a place of business who holds 
it out to the public for entry for his business purposes is subject 
to liability to members of the public while upon the premises for 
such a purpose for bodily harm caused to them by the acci- 
dental, negligent, or intentionally harmful acts of third persons, 
if the proprietor by the exercise of reasonable care could have 
discovered that such acts were being done or were about to be 
done, and could have protected the members of the public by 
controlling the conduct of the third persons or by giving a 
warning adequate to enable them to avoid harm. 

5. Trial. When the evidence viewed in the light most favorable 
to plaintiff fails to establish actionable negligence, it is the duty 
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of the trial court to direct a verdict for defendant or render a 
judgment notwithstanding the verdict if motions therefor are 
timely and appropriately made. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Reversed and remanded 
with directions. 


Kennedy, Holland, DeLacy & Svoboda and Lawrence 
J. Tierney, for appellant. 


James J. Fitzgerald and Mathews, Kelley, Fitzgerald 
& Delehant, for appellee Crane. 


Caniglia & Inserra, for appellee Whitcomb. 


Heard before Summons, C. J., Carter, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 


Plaintiff, Howard E. Crane, known to some as “Bud,” 
brought this action against defendants Charles W. Whit- 
comb and Mrs. Neville Whitcomb, seeking damages re- 
sulting from an assault upon plaintiff by defendant 
Charles W. Whitcomb with a loaded revolver, which oc- 
curred about 11 p. m., July 4, 1951, in the street outside 
of a tavern owned and operated by defendant, Mrs. 
Neville Whitcomb. Defendants were husband and wife. 
Plaintiff's amended petition originally sought recovery 
from defendant, Mrs. Neville Whitcomb, hereinafter 
generally called defendant, upon the theory of respond- 
eat superior. Thereto she answered, denying generally 
and specifically plaintiff's allegations with relation to 
that theory. The pleas of defendant Charles W. Whit- 
comb, hereinafter generally called Whitcomb, are of no 
importance here because he took no appeal from a ver- 
dict and judgment rendered thereon against him. The 
cause proceeded to trial to a jury, and at conclusion of 
plaintiff's evidence, defendant’s motion to direct a ver- 
dict or dismiss plaintiff’s action against her for insuf- 
ficiency of the evidence was overruled. At conclusion 
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of all the evidence the trial court, over appropriate ob- 
jections made by defendant, sustained plaintiff's motion 
to amend his amended petition purportedly to conform 
to the proof and predicate his cause of action against de- 
fendant for alleged negligence by her, proximately caus- 
ing plaintiff’s injuries, rather than respondeat superior. 
The trial court then overruled defendant’s motions for 
mistrial or new trial, or to direct a verdict or dismiss 
plaintiff’s action against defendant for want of sufficient 
evidence. Defendant then filed an answer preserving 
her objection to plaintiff’s permitted amendment, deny- 
ing that she was negligent in any manner as alleged 
by plaintiff, and alleging that negligence of plaintiff, 
more than slight, was the proximate cause of his in- 
juries. As to such defendant, the issues were then sub- 
mitted to the jury upon plaintiff’s amended theory of 
negligence and defendant’s answer thereto, including 
plaintiff's alleged contributory negligence pleaded : by 
her. 

With regard to defendant Whitcomb, the court di- 
rected a verdict for plaintiff and submitted to the jury 
only the issue of the amount of damages. The verdict 
of the jury assessed “plaintiff’s damages at $10000.00 of. 
which amount both defendant’s are jointly liable for’ 
$7000.00 and for the remainder of $3000.00 the defendant 
Charles W. Whitcomb is individually and alone liable,” 
and judgment was accordingly rendered thereon. De- 
fendant Whitcomb’s motion for new trial was overruled, 
but he did not appeal. Defendant Mrs. Neville Whit- 
comb’s motion for judgment notwithstanding the verdict 
or in the alternative for new trial, was also overruled, 
but she appealed. Insofar as important here, she as- 
signed that the trial court erred in failing to direct a 
verdict at conclusion of all the evidence and in over- 
ruling defendant’s motion for judgment notwithstanding 
the verdict. We sustain the assignment. In doing so, 
we are not required to discuss whether or not the trial 
court erred in permitting plaintiff to amend as aforesaid. 
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This is true because, as hereinafter observed, the evi- 
dence was insufficient in any event to permit any recov- 
ery from defendant, Mrs. Neville Whitcomb. 

In Umberger v. Sankey, 151 Neb. 488, 38 N. W. 2d 
21, we held: “A motion for a directed verdict or for 
judgment notwithstanding the verdict must, for the 
purpose of decision thereon, bé treated as an admission 
of the truth of all material and relevant evidence sub- 
mitted on behalf of the party against whom the motion 
is directed. Such party is entitled to have every con- 
troverted fact resolved in his favor, and to have the 
benefit of every inference that can reasonably be de- 
duced from the evidence.” 

In plaintiff’s brief it is said: “We make no conten- 
tion that Mr. Whitcomb was an ‘employee’; we say that 
he was an agent and that he had the right to and did 
participate in maintaining good order on the premises.” 
In that connection, as said in Restatement, Agency, § 
250, p. 559: “Except as stated in § 251, a principal is not 
liable for physical harm caused by the negligent physi- 
cal conduct of an agent, who is not a servant, during 
the performance of the principal’s business, unless the 
act was done in the manner directed or authorized by 
the principal or the result was one intended or author- 
ized by the principal.” In Nebraska Annotations there- 
to, § 250, p. 111, it is said: “This section states the Ne- 
braska law. Omaha Bridge & Term. Ry. v. Hargadine, 
5 Neb. Unof. 418, 98 N. W. 1071.” Section 251, p. 560, 
reads in part: “A principal is subject to liability for 
physical harm to the person or the tangible things of 
another caused by the negligence of an agent who is not 
a servant: (a) in the performance of an act which the 
principal is under a duty to have performed with care 
under the rule stated in § 214; * * *.” Nebraska Annota- 
tions thereto, § 251, p. 111, says: “This section states 
the Nebraska law so far as the first clause is concerned. 
See cases cited in annotation to § 214.” Section 214, p. 
471, reads: “A master or other principal who is under 


Vou. 160] JANUARY TERM, 1955 531 
Crane v. Whitcomb 


a duty to provide protection for or to have care used to 
protect others or their property and who confides the 
performance of such duty to a servant or other agent 
is subject to liability to such others for harm. caused 
to them by the failure of such agent to perform the 
duty.” Nebraska Annotations thereto, § 214, p. 98, 
reads: “This section is in accord with the Nebraska law. 
Clancy v. Barker, 71 Neb. 83, 98 N. W. 440, 103 N. W. 446, 
69 L. R. A. 642, 115 Am. St. Rep. 559, 8 Ann. Cas. 682 
* * *” Tn such case, on rehearing at 71 Neb. 91, 103 N. 
W. 446, 115 Am. S. R. 559, 69 L. R. A. 642, adhering to 
the former judgment, it is held: “The relation of 
master and servant does not render the master liable 
for the torts of the servant, unless connected with his 
duties as such servant or within the scope of his em- 
ployment.” : 

As held in Davis v. Houghtellin, 33 Neb. 582, 50 N. 
W. 765, 14 L. R. A. 737: “A master is liable to third 
persons for damages resulting from the negligence of 
his servants only when the latter is acting within the 
scope of his employment.” In the opinion, quoting from 
Morier v. St. Paul, M. & M. Ry. Co., 31 Minn. 351, 17 N. 
W. 952, 47 Am. R. 793, with approval, and citing other 
authorities, it is said: “ ‘Beyond the scope of his em- 
ployment the servant is as much a stranger to his master 
as any third person. The master is only responsible so 
long as the servant can be said to be doing the act, in 
the doing of which he is guilty of negligence, in the 
course of his employment. A master is not responsible 
for any act of omission of his servant which is not con- 
nected with the business in which he serves him, and 
does not happen in the course of his employment. And 
in determining whether a particular act is done in the 
course of the servant’s employment, it is proper first 
to inquire whether the servant was at the time engaged 
in serving his master. If the act be done while the serv- 
ant is at liberty from the service and pursuing his own 
ends exclusively, the master is not responsible. If the 
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servant was, at the time when the injury was inflicted, 
acting for himself and as his own master, pro tempore, 
the master is not liable. If the servant step aside from 
his master’s business, for however short a time, to do 
an act not connected with such business, the relation of 
master and servant is for the time suspended. Such, 
variously expressed, is the uniform doctrine laid down 
by all authorities.’ ” 

Such Nebraska case is cited with approval in Rich v. 
Dugan, 135 Neb. 63, 280 N. W. 225, along with other 
authorities from this and other jurisdictions. See, also, 
Allertz v. Hankins, 102 Neb. 202, 166 N. W. 608, L. R. A. 
1918F 534. 

In that connection, we may assume for purpose of 
argument only, that defendant Whitcomb was an agent 
or servant of defendant, and under the circumstances 
in this case there could still, as a matter of law, be no 
recovery from defendant Mrs. Neville Whitcomb. 

On the other hand, if Whitcomb was not an agent or 
servant of defendant but simply a third person or patron 
in defendant’s tavern, there could be no recovery from 
defendant. In Hughes v. Coniglio, 147 Neb. 829, 25 N. 
W. 2d 405, citing authorities, we said: “The modern 
general rule, summarized in its simplest terms, is that 
the proprietor of a place of business who holds it out 
to the public for entry for his business purposes, is 
subject to liability to members of the public while upon 
the premises for such a purpose for bodily harm caused 
to them by the accidental, negligent, or intentionally 
harmful acts of third persons, if the proprietor by the 
exercise of reasonable care could have discovered that 
such acts were being done or were about to be done, and 
could have protected the members of the public by con- 
trolling the conduct of the third persons or by giving a 
warning adequate to enable them to avoid harm.” (Ital- 
ics supplied.) See, also, Fimple v. Archer Ballroom Co., 
150 Neb. 681, 35 N. W. 2d 680. In that connection, it was 
also held that when the evidence viewed in the light 
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most favorable to plaintiff fails to establish actionable 
negligence, it is the duty of the trial court to direct a 
verdict for defendant or render a judgment notwith- 
standing the verdict if motions therefor are timely and 
appropriately made. 

In the light of such rules, we have examined the rec- 
ord. It discloses as follows: Plaintiff was a self- 
employed sign painter in Omaha. He was 35 years old, 
6 feet tall, and weighed 205 pounds. Whitcomb was 53 
years old, 5 feet 8 inches tall, and weighed 140 or 145 
pounds. Defendant was not quite 5 feet tall and weighed 
135 pounds. In the evening of July 4, 1951, plaintiff, 
his wife, and some relatives watched the fireworks at 
Fontenelle Park. They got home about 10:30 p. m. 
It was hot and plaintiff wanted a glass of beer, so he 
got in his truck alone and drove over to Whitcomb’s 
Halfway Tavern, located a little over a block and a half 
away from his home. He got there about 10:35 or 
10:40 p. m., parked his truck in front of the tavern, 
went in, walked up to the east end of the bar, ordered 
a glass of beer, and was served. 

The tavern building, owned entirely by defendant, 
is about 50 feet long and 25 feet wide. It faces east and 
extends to the west, with a front entrance on the north- 
east corner. There is quite a large adjacent back yard 
with a lawn west of the building. The bar extends 
along the south side of the tavern room. Rest rooms are 
located at the west or back end of the room, and near- 
by is a stairway going downstairs where defendant 
and Whitcomb lived. Two lines of tables, with about 
six in each line, were scattered along the tavern room. 
Defendant was also the sole owner of the tavern and all 
its equipment. The Class “C” license therefor was 
in her name and she had operated the tavern entirely 
as her own separate business, with her own separate 
bank account, since May 1945. She employed three bar- 
tenders part time, who took their turns working. The 
tavern operated on week days from 7 a. m. to la. m., 
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and on Sundays from 1 p.m.tola.m. Defendant super- 
vised it, and visited with and served customers. Whit- 
comb owned and operated his own separate automo- 
bile brake repair business some distance away, and had 
no interest whatever in the tavern business. He was 
not an employee of defendant but about every 2 weeks 
or a month, defendant, who had her own separate lunch 
counter business in the tavern, would season and pre- 
pare ribs to be barbecued and Whitcomb would barbe- 
cue them for her in a pit out in the yard back of the 
tavern. Sometimes when in the tavern Whitcomb would 
carry cases of beer for defendant from a back storage 
room to the bar, or when they were busy he would 
sometimes carry drinks from the bar to customers at 
the tables when asked by the bartenders to do so. He 
had been seen to serve customers at the bar upon one 
or more occasions. When Whitcomb and defendant were 
alone he usually locked the front door at closing time 
while defendant checked out. Sometimes he carried 
the gun up with him at closing time for fear of a stick- 
up, but there was no evidence that defendant knew about 
it, and it was not closing time when the shooting 
occurred. 

Whitcomb did none of the foregoing things on July 4, 
i951. On that day, he got up about 10 a. m., had break- 
fast, mowed the lawn, helped defendant pick cherries in 
the back yard, and worked around outside during the 
afternoon until evening. He drank one bottle of beer 
during the day. He then went back to their living quar- 
ters until about 8 p.m. when he came up.to the tavern 
in his work clothes. Defendant was not working that 
night unless the tavern was crowded. 

There had never theretofore, since July 1945, been 
any disorder or trouble in the tavern. After 9 p. m. 
three people, one of whom was Robert E. Carroll, known 
as Bob, were sitting at a table near the middle, about 
two tables from the front door. Whitcomb came over 
and sat down with them. They were drinking pepper- 
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mint schnapps and a glass of beer. Whitcomb was seen 
to drink two such drinks during about 30 or 40 minutes. 
Whether or not he became intoxicated is in dispute. 
Some witnesses said that he was, but a police officer 
who came to the tavern right after the shooting about 
11 p. m. testified that Whitcomb was not intoxicated. 
Another witness verified that. Defendant testified that 
Whitcomb had three or four beers that evening, but she 
saw no peppermint schnapps. 

While sitting at the table Whitcomb got into an argu- 
ment with Carroll, and told him “he was not wanted and 
to take his money and spend it someplace else,” or “to 
get out and stay out.” Plaintiff walked from the back 
of the room where he had been watching T. V. as he 
usually did there on Wednesday and Friday nights, and 
going up to the bar, ordered another glass of beer. He 
heard the argument between Carroll and Whitcomb and 
saw defendant come up and say something to Whit- 
comb, who pushed her in the stomach with the back of 
his hand and said “get away from there.” Plaintiff 
and Whitcomb had been good friends for a long time, 
so plaintiff said to Whitcomb, “Bill, why don’t you be- 
have yourself,” or “simmer down,” “Bill, why don’t you 
act your age.” To that Whitcomb replied, “That goes 
for you, too, Bud, you don’t have to come around here 
either.” Plaintiff then said, “Bill, don’t talk to me like 
that.” Thereupon Whitcomb got up and plaintiff grabbed 
him, pinned his arms down in a bearhug, and took 
him over to set him down in a chair. However, plain- 
tiff pulled Whitcomb’s arm too hard, whereupon Whit- 
comb broke away and was pushed or thrown into a 
chair and slid under the table, spilling beer. Defendant,. 
who was at the back near the lunch counter, then called 
police. In the meantime, Whitcomb got up and, moving 
very agilely, went back to the washroom where some- 
one said, “Where are you going now?” and he replied, 
“’m going into the toilet.” He did so but came out 
again, saying, “No one is going to throw me down. I’m 
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going to get a gun.” Thereupon the party who had so 
talked with him started outside and said to plaintiff 
and all others in the tavern, “He went to get a gun and 
I think everybody should leave to avoid trouble.” All 
of them, including plaintiff, then went outside where 
plaintiff got in his truck, called to Carroll, “Come on, 
Bob, Ill take you home,” and Carroll also got into plain- 
tiff’s truck. Plaintiff then saw Whitcomb come up from 
the basement and start to drink a beer at the bar, so 
plaintiff backed out into the middle of the street or 
farther to the north and turned west to leave when 
Whitcomb came out the front door and called, “Come 
here, Bud.” Plaintiff then drove his truck back into 
the curb, put on the brakes, and turned off the motor, 
at which time Whitcomb came around to the side of the 
truck and plaintiff started to get out. He then saw a 
gun come out of Whitcomb’s pocket, and plaintiff lunged 
for it, but before he could reach it the gun went off, 
striking plaintiff in the stomach. Plaintiff immediately 
got hold of the gun, took it away, gave it to another 
man standing nearby, and knocked Whitcomb down. 
Plaintiff then went back inside the tavern and said to 
defendant, “I’m shot,” whereupon she called an ambu- 
lance and again called police. It was then about 11 p. m. 
The police came as did an ambulance, whereat plaintiff 
was taken to a hospital and Whitcomb was taken to 
the police station. 

However, no information charging Whitcomb with the 
crime of shooting plaintiff with intent to wound or 
maim was filed until January 22, 1952, when he pleaded 
guilty and was put on probation for 2 years. He had 
been discharged therefrom before the trial. The .38 
caliber revolver belonged to Whitcomb and was regis- 
tered in his name with the police in 1945 or 1946. It 
was kept loaded in a dresser drawer in their home. De- 
fendant knew that he owned the gun but did not know 
whether or not it was loaded, and she never had it at 
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the bar and never authorized Whitcomb to be there 
with it. 

Defendant was up in the tavern nearly all evening 
from 8 or 9 p. m., working and visiting with customers. 
There is evidence that she was back of the bar when 
Whitcomb went downstairs. She did not see him go 
to the basement. She took an empty case to the garage 
at the back and when she returned the place was empty 
and she wondered why. She heard no warning that 
people should leave, did not know that Whitcomb had 
the gun, and heard no shot. She looked up just as he 
went out the door and when she started toward the 
door plaintiff came inside the tavern again. 

It will be observed from the foregoing that defend- 
ant was not guilty of any negligence proximately caus- 
ing plaintiff’s injuries, and if she were, plaintiff had 
ample warning of danger which enabled him to be in a 
place of safety and to have avoided harm had he driven 
his truck away from the premises instead of parking 
it at the curb again. Further, under the evidence in 
this record, defendant owed plaintiff no duty where his 
injuries occurred off the premises in the street, when 
he voluntarily so returned for his own purposes and 
not for any business purpose in or with the tavern. 
In so doing, we conclude that he was guilty of negli- 
gence more than slight as a matter of law, which barred 
any recovery from defendant, Mrs. Neville Whitcomb. 

For reasons heretofore stated, we conclude that the 
judgment against defendant, Mrs. Neville Whitcomb, 
should be and hereby is reversed and the cause is re- 
manded with directions to render a judgment for such 
defendant, notwithstanding the verdict of the jury, and 
absolve her of all liability for any costs in the district 
court. All costs in this court are taxed to plaintiff. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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PAUL BEADS, ALIAS PAUL BEADES, PLAINTIFF IN ERROR, V. 
STATE OF NEBRASKA, DEFENDANT IN ERROR. 
71 N. W. 2d 86 


Filed June 10, 1955. No. 33656. 


1. Criminal Law: Trial. A party may not complain of misconduct 
of counsel if, with knowledge of such misconduct, he does not 
ask for a mistrial, but consents to take the chance of a favor- 
able verdict. 

Where no objection is made or exceptions 
taken to remarks of the trial judge made during the course 
of the trial, a complaint with respect thereto cannot be re- 
viewed on appeal. 

3. Criminal Law: Evidence. A photograph proved to be a true 
representation of the person, place, or thing which it purports 
to represent is proper evidence of anything of which it is com- 
petent and relevant for a witness to give a verbal description. 


Error to the district court for Douglas County: JAMES 
T. ENGLISH, JuDcE. Affirmed. 


Joseph M. Lovely, Adolph Q. Wolf, and Thomas J. 
Walsh, for plaintiff in error. 


Clarence S. Beck, Attorney General, Clarence A. H. 
Meyer, and Homer G. Hamilton, for defendant in error. 


Heard before Summons, C, J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosuaucH, JJ., and KoxkJEr, District 
Judge. 


Carter, J. 

The plaintiff in error was charged with holding up 
Robert O. L. Sutherland with a gun on December 15, 
1953, and forcibly taking money from him, which be- 
longed to Miller and Holmes, Inc., with the intent to 
rob and steal. The jury returned a verdict of guilty, 
and a sentence of 12 years in the Nebraska State Pen- 
itentiary was imposed. Plaintiff in error, whom we shall 
hereafter refer to as the defendant, brings the case to 
this court on error. 

The evidence of the State shows that Robert Suther- 
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land was employed as a service station attendant at the 
M & H Gasoline Station at Fortieth and Dodge Streets 
in Omaha, Douglas County, Nebraska, on December 
15, 1953. On or about 6 a. m. of that day while he was 
alone at the station, two men drove up in a dark colored 
automobile. As he walked out of the office and around 
the front of the car the man who had been seated on 
the right side of the front seat pulled a gun and ordered 
him to hand over all the money he had on him, which 
he did. He was ordered to open the cash box in the 
station and all the cash was taken therefrom by the 
two men. In excess of $100 was taken. The two men 
then drove away. Sutherland immediately called the 
police and in a matter of minutes two detectives were at 
the scene of the holdup. He described the two holdup 
men to the police. One of the two detectives went to 
the police station and returned with the photographs 
of seven men. Defendant identified the two men from 
this group. He also identified the two men at the 
police station the next morning as the two who held 
him up and identified the defendant as the man who 
held the gun on him at the time of the robbery. Neither 
of the men wore masks. The station was well lighted, 
and the defendant was positively identified by Suther- 
land. 

As a defense defendant attempted to prove an alibi 
‘and mistaken identity. Defendant testified that he had 
lived with his mother for some months prior to De- 
cember 15, 1953. He testified that at 11 p. m. on the 
night of Decembér 14, 1953, he was drinking beer in 
the Royal Flush Bar at Sixteenth and California Streets 
in Omaha, in the company of Gloria Jenkins, Gladys 
Ramsey, Joe Bevins, and George Bevins, the latter being 
his alleged accomplice, until about 1 a.m. They left 
and went to the Junior Bar for one drink and then pro- 
ceeded to the Town House Cafe in East Omaha where 
they ate and drank until about 5 a.m. He claims he 
was let out at his mother’s apartment about 5:25 a. m., 
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that a roomer answered the bell and let him in the 
front door, and that his mother then admitted him 
to her apartment. He says he remained there until 
shortly before he was picked up by Lieutenant Pike of 
the police force about 9:30 a.m. He testified also that 
his hair was black, that he had it dyed in August 1953, 
and that it had streaks of yellow, red, and orange through 
it at the time of his arrest. That his hair had dye 
streaks in it is corroborated and not questioned in the 
evidence. The purpose of this evidence was to im- 
peach the testimony of Sutherland that his hair was 
dark. The defendant admitted on direct examination 
that he had twice previously been convicted of a felony. 

The State on rebuttal produced Lieutenant Pike who 
testified that after arresting and interviewing defend- 
ant he went to the home of defendant’s mother. He 
testified that she told him defendant had not been to 
her place since the Saturday before. This evidence 
directly contradicted that of the defendant’s mother 
who had corroborated his story that he was at her home 
during the time of the robbery. 

The statements in the evidence of defendant and his 
witness Gloria Jenkins who was with him at the Town 
House Cafe as to the time he left them were approxima- 
tions. The jury could have found from their evidence, 
as it evidently did, that there was ample time there- 
after for defendant and George Bevins to have driven 
to the scene. of the holdup. The evidence of defendant 
and his mother as to his whereabouts at 6 a. m. was 
positively disputed by Sutherland. The evidence of 
defendant’s mother was impeached by Lieutenant Pike. 
There was sufficient evidence to go to the jury on the 
matter of defendant’s guilt or innocence. The defend- 
ant assigns as error certain matters which occurred at 
the trial which are alleged to have been prejudicial to 
the rights of the defendant. 

The defendant assigns misconduct on the part of 
the prosecuting attorney as a ground for reversal. The 
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alleged misconduct consists of two separate acts on the 
part of the prosecutor. It is claimed. to be misconduct 
of counsel when the State offered in evidence a flash- 
light and a jumper wire found on the defendant when 
he was arrested. The flashlight was admitted in evi- 
dence and objections to the jumper wire were sustained. 
The admission of the flashlight in evidence was not 
prejudicial to the defendant, although it did not tend 
to prove an issue in the case. No objection to the con- 
duct of the prosecutor is shown by the record on this 
point. The second claim of misconduct is grounded on 
an incomplete answer to a question asked of the chief of 
police. He was asked if pictures were taken of every 
suspect taken to the police station. The answer was in 
the negative. This question was then asked: “What 
particular ones do you take?” Objection was made and 
overruled. The answer was:. “We take those of out- 
standing criminals and the ones that are most likely to 
be .’ The answer was interrupted by defense coun- 
sel, who moved that the answer be stricken. The prose- 
cutor consented. The court sustained the objection and 
struck the answer. Another counsel for the defendant 
then moved for a mistrial because of the incomplete 
statement made by the chief of police. The court over- 
ruled the motion. Defense counsel then moved “that 
not only the answer be stricken out but that the jury 
be instructed to disregard it.” The court sustained the 
motion and instructed the jury to disregard the incom- 
pleted answer of the chief of police. We find nothing 
in the recited incident amounting to misconduct of 
counsel. No objection was made on that ground. The 
trial court did not err in denying a mistrial. The motion 
to strike was sustained and the jury was directed by the 
trial court to disregard the statement as requested by 
defendant’s counsel. The trial court correctly ruled on 
the matters presented and properly complied with de- 
fendant’s request that the jury be instructed to disre- 
gard the statement of the chief of police. The rights of 


542 NEBRASKA REPORTS [Vou. 160 
Beads v. State 


the defendant were fully protected by the remedial 
action taken by the trial court. Defendant asserts that 
the prosecuting attorney was guilty of misconduct in 
his argument of the case to the jury. The record dis- 
closes that defendant made an objection at the time. 
The objection was overruled. Defendant did not ask 
for a mistrial. He accepted the ruling and proceeded to 
take his chances with the jury on the outcome. 

The rule governing misconduct of counsel is: One 
may not complain of misconduct of adverse counsel if, 
with knowledge of that misconduct, he does not ask for 
a mistrial but consents to take the chances of a favorable 
verdict. Sedlacek v. State, 147 Neb. 834, 25 N. W. 2d 
533, 169 A. L. R. 868; Millslagle v. State, 138 Neb. 778, 
295 N. W. 394. 

The defendant assigns as error certain remarks made 
by the trial judge during the trial. No objection was 
made thereto at the trial. It is the rule that unless 
the record discloses an objection or an exception to re- 
marks of a trial judge a complaint with regard thereto 
cannot be reviewed on appeal. Morrow v. State, 146 
Neb. 601, 20 N. W. 2d 602; Hyslop v. State, 159 Neb. 802, 
68 N. W. 2d 698. 

The defendant assigns as error the admission of a 
colored transparency of the defendant into evidence, 
which was taken of the defendant after he was taken 
into custody. Sutherland testified that the man who 
held the gun on him had black hair. Defendant testi- 
fied that he had dyed his hair in August and that there 
were red streaks in it at the time of his arrest. The 
chief of police saw the red streaks in defendant’s hair 
and also testified when the transparency was exhibited 
to the jury that they could not be seen in the picture. 
Many pages of evidence were put in the record con- 
cerning the technical processes of colored photography, 
evidently for the purpose of showing that it did not 
accurately reproduce the color streaks in his hair; this, 
even though it had been admitted by the identifying 
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witness that the exhibit did not show the streaks. The 
picture was admitted for the purpose of showing the 
appearance of the defendant when he was taken into 
custody. It gave the jury an opportunity to compare 
defendant’s appearance with the description given by 
Sutherland of the man who robbed him. There was 
no error in the admission of the transparency. 

We have examined the other assignments of error 
made by the defendant and we find them to be without 
merit. We find no error prejudicial to the defendant 
in the record. The case appears to have been fairly and 
impartially tried. The judgment of the district court 
is affirmed. 

AFFIRMED. 


GEoRGE OLSEN ET AL., APPELLANTS, V. IRMA GROSSHANS, 
SUPERINTENDENT OF SCHOOLS OF KIMBALL CouUNTY, 
NEBRASKA, APPELLEE, 

71 N. W. 2d 90 


Filed June 10, 1955. No. 33701. 


1. Appeal and Error. In an error proceeding in the district court, 
that court, and this court on appeal therefrom, must look to 
the transcript of the proceedings of the inferior court or tri- 
bunal filed with the petition in error to ascertain what hap- 
pened there. Such proceeding is ordinarily tried on the ap- 
propriate and relevant questions of law set out in the petition 
in error and appearing in the transcript. 

. In an error proceeding from an inferior court or tri- 
bunal to the district court and on appeal therefrom to this court, 
error cannot be predicated on sufficiency or insufficiency of the 
evidence as a matter of law to affirm or reverse the findings 
and judgment of the court or tribunal from which error was 
prosecuted, unless all of the material relevant evidence is prop- 
erly presented in a bill of exceptions. 

. When a question of the sufficiency of the evidence is 

involved in an error proceeding, the findings and judgment of 

the lower court or tribunal should be affirmed by the district 
court and by this court upon appeal therefrom, when all of the 
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material and relevant evidence with reference thereto is not 

contained in a bill of exceptions and the transcript fails to 

disclose any error prejudicial to the party prosecuting the error 
proceeding. 

In such case nothing can be added to or taken from 

_the record by simple averment in a petition in error, and ex- 
trinsic facts presented therein do not form part of the record 
in which an order is sought to be reversed. 

5. Courts. The doctrine of presumptions in favor of the regu- 
larity of proceedings in courts of general jurisdiction does not 
apply to courts or tribunals of inferior or limited jurisdiction 
who act in a judicial capacity, but as to such courts or itri- 
bunals the facts necessary to confer jurisdiction must affirma- 
tively appear upon the face of the record. 

6. Schools and School Districts. When proper petitions are , filed 
with the several county superintendents of schools requesting 
creation of a new district from other districts, or a change of 
boundaries of school districts across county lines under the 
provisions of section 79-402, R. S. Supp., 1951, it is the duty 
of the superintendents to give proper notice of and hold a 
multilateral hearing, and at or after such hearing to factually 
determine whether or not such districts have lawfully peti- 
tioned the same, and such action is judicial in nature. 

When the record of the proceedings before such county 
superintendents in a proper hearing by them upon petitions 
filed under section 79-402, R. S. Supp., 1951, discloses that the 
districts involved have severally signed and filed proper peti- 
tions requesting creation of a new district from other districts 
or a change of boundaries thereof, such superintendents, act- 
ing multilaterally and not unilaterally, have jurisdiction and 
the mandatory duty to order the changes requested by such 
petitions, which order may be reviewed by petition in error, 
thereby providing an adequate remedy. Conversely, they have 
no jurisdiction and mandatory duty to order the changes 
requested. 
Section 79-402, R. S. Supp., 1951, which authorizes 
creation of a new school district from other districts or a 
change in the boundaries thereof, contemplates mutuality of 
action by the districts affected, and requires a concurrence of 
the respective petitions filed therefor in all material respects 
with regard to the changes requested therein, and unless the 
petitions of the several districts affected concur in substan- 
tially the identical action requested, the county superintendent 
or superintendents are without jurisdiction or authority to act 
thereon. 
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AppeaL from the district court for Kimball County: 
JOHN H. Kuns, Juper. Affirmed. 


Torgeson, Halcomb & O’Brien, for appellants. 


Beatty, Clarke, Murphy & Morgan, John P. O’Brien, 
and J. H. Myers, for appellee. 


Heard before Smmons, C. J., CARTER, MEssSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CHAPPELL, J. 

Plaintiffs, George Olsen and others, as legal voters 
of School District No. 17 in Kimball County, appealed 
from a judgment of the district court assigning that 
such court erred in dismissing their amended petition 
in error which sought to reverse orders of defendant, 
Irma Grosshans, superintendent of schools of Kimball 
County. Such orders denied petitions requesting the 
attachment of all of School District No. 17 to School 
District No. 9, which includes the village of Potter in 
Cheyenne County, under the provisions of section 79- 
402, R. S. Supp., 1951, and statutes in pari materia 
therewith, which were then applicable and controlling. 
We conclude that the assignment should not be sus- 
tained. 

Section 79-402, R. S. Supp., 1951, provides: “The 
county superintendent. shall create a new district from 
other districts, or change the boundaries of any district 
upon petitions signed by fifty-five per cent of the legal 
voters of each district affected. Such officer shall have 
the discretionary power to annex any territory, not | 
organized into districts, to any existing district; Pro- 
vided, changes affecting cities or villages shall be made 
upon the petition of the school board or the board of 
education of the district or districts affected. Before the 
county superintendent authorizes any changes as pro- 
vided in this section, the county superintendent must 
fix a date for hearing and give all interested parties 
an opportunity to be heard at such hearing. Territory 
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may be annexed to a district from adjoining county 
when approved by the county superintendent of the 
counties involved. A newly enlarged district shall as- 
sume any indebtedness previously incurred by any one 
or more districts annexed, unless otherwise specified 
in the petitions.” The second sentence thereof is not 
involved herein. 

Also, section 79-404, R. R. S. 1943, provides: “A list 
or lists of all the legal voters in each district or terri- 
tory affected, made under the oath of a resident of each 
district or territory, shall be given to the county super- 
intendent when the petition is presented.” 

It is generally the rule that in an error proceeding 
in the district ‘court, that court, and this court upon 
appeal therefrom, must look to the transcript of the 
proceedings of the inferior court or tribunal filed with 
the petition in error to ascertain what happened there. 
Such proceeding is ordinarily tried on the appropriate 
and relevant questions of law set out in the petition in 
error, and appearing in the transcript. Also, in an error 
proceeding from an inferior court or tribunal to the 
district court, and on appeal therefrom to this court, 
error cannot be predicated on sufficiency or insufficiency 
of the evidence as a matter of law to affirm or reverse 
the finding and judgment of the court or tribunal from 
which error was prosecuted, unless all of the material 
evidence is properly presented in a bill of exceptions. 
Furthermore, when a question of the sufficiency of the 
evidence is involved in an error proceeding, the findings 
and judgment of the lower court should be affirmed 
by the district court and by this court upon appeal there- 
from when all of the material and relevant evidence 
with reference thereto is not contained in a bill of ex- 
ceptions and the transcript fails to disclose any error 
prejudicial to the party prosecuting the error proceed- 
ing. In re Estate of Vance, 149 Neb. 220, 30 N. W. 2d 
677. : 

Also, in such cases, as conceded by plaintiffs, nothing 
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can be added to or taken from the record by simple 
averment in a petition in error, and extrinsic facts 
pleaded therein do not form part of the record in which 
an order is sought to be reversed. In that regard, the 
stenographically reported and transcribed record of the 
hearing involved herein was certified and allowed by 
defendant and attached to the end of the transcript. 
It consisted of eight pages of evidence, statements of 
counsel, legal voters, and the two county superintendents 
involved, given and made at the hearing. However, 
such reported and certified record, not supporting 
plaintiffs’ contentions in any event, was never offered 
in evidence and there is no bill of exceptions before 
this court. Therefore, any discussion of its contents 
would serve no purpose. 

It is generally the rule that the doctrine of presump- 
tions in favor of the regularity of proceedings in courts 
of general jurisdiction does not apply to courts or tri- 
_bunals of inferior and limited jurisdiction who act in 
a judicial capacity, but as to such courts or tribunals the 
facts necessary to confer jurisdiction must fairly appear 
from the record. In other words, jurisdictional facts 
will not be presumed in order to affirm or reverse the 
final orders of such tribunals. Such facts must affirm- 
atively appear upon the face of the record. Shambaugh 
v. Buffalo County, 133 Neb. 46, 274 N. W. 207. In 
Proudfit v. School District, 109 Neb. 173, 190 N. W. 874, 
referring to a transcript of the proceedings to change the 
boundary lines of school districts located partly in two 
different counties, it is said: “All jurisdictional facts 
should appear on the face of the record. This being a 
direct attack upon the proceedings, all steps necessary 
to confer jurisdiction on the superintendent must be 
shown to have been taken. Dooley v. Meese, 31 Neb. 
424.” In Dooley v. Meese, 31 Neb. 424, 48 N. W. 143, it 
is said: “In controversies in regard to the boundaries 
of school districts, where it is sought to change the same, 
it must appear that the preliminary steps were not 
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taken only by the presentation of the proper petitions, 
but by notice of the time and place of presenting the 
same.” 

Also, in State ex rel. McLane v. Compton, 28 Neb. 
485, 44 N. W. 660, it is said: “A petition for changing 
the boundaries of a school district must be in writing, 
as it becomes a matter of record and the groundwork 
for the exercise of jurisdiction by the superintendent. 
* * * Therefore, in order to secure a change in the 
boundaries of a district a petition duly signed by the 
requisite number of persons must be presented to the 
superintendent, and without such petition he has no 
authority to act.” See, also, 56 C. J., Schools and School 
Districts, § 66, p. 215; 78 C. J. S., Schools and School 
Districts, § 37, p. 696. As stated in such latter section 
at page 703: “The character and qualifications of the 
persons by whom a petition is to be signed, and the 
number or proportion of such persons whose signatures 
must be attached to the position (petition), ordinarily 
are prescribed by the statutes which provide for the pre- 
sentation of the petition, and compliance with such re- 
quirements is essential to the validity of the petition.” 
Also, as said on page 702: “It has been held that, where 
the statute requires that the petition be accompanied 
by a list of taxpayers or residents of the district, fail- 
ure to attach such list renders the petition ineffective.” 

In Cacek v. Munson, ante p. 187, 69 N. W. 2d 692, we 
concluded that when proper petitions are filed with the 
county superintendent of schools requesting creation of 
a new district from other districts, or a change of bound- 
aries of school districts under the provisions of section 
79-402, R. S. Supp., 1951 (now section 79-402, R. S. Supp., 
1953, as amended in other particulars not applicable 
here), it is his duty to give proper notice of and hold 
a hearing thereon, and at or after such hearing to 
factually determine whether or not 55 percent or more 
of the legal voters affected have lawfully petitioned the 
same, and such action is judicial in nature. Also, where 
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the record of the proceedings before the county super- 
intendent of schools in a proper hearing upon petitions 
filed under section 79-402, R. S. Supp., 1951, discloses 
that 55 percent or more of the legal voters of each school 
district affected have signed and filed proper petitions 
requesting creation of a new district from other districts 
or a change of boundaries thereof, the county superin- 
tendent has jurisdiction and the mandatory duty to 
order the changes requested by such petitions, which 
order may be reviewed by petition in error, thereby 
providing an adequate remedy. Conversely, if no proper 
petitions are filed or if such proceedings disclose that 
less than 55 percent of the legal voters of either or both 
districts have signed and filed petitions, then the county 
superintendent has no jurisdiction and mandatory duty 
to order the boundary changes requested. State ex rel. 
Larson v. Morrison, 155 Neb. 309, 51 N. W. 2d 626. 
Section 79-109, R. S. 1943, originally provided: “The 
county superintendent shall not refuse to change the 
boundary line of any district or to organize a new dis- 
trict when he shall be asked to do so by a petition from 
each school district affected, signed by two thirds of 
all the legal voters in such district. * * * Provided, 
changes affecting cities shall be made upon the petition 
of the board of education of the district or districts 
affected.”” In that connection, the proviso of section 79- 
402, R. S. Supp., 1951, to wit: “Provided, changes af- 
fecting cities or villages shall be made upon the peti- 
tion of the school board or the board of education of the 
district or districts affected,” was lifted from section 
79-109, R. S. 1943, with “villages” included therein. 
In that connection, the proviso relates not merely to 
the clause which now immediately precedes it, but is 
applicable in every such instance where changes in 
boundaries of school districts are proposed under sec- 
tion 79-402, R. S. Supp., 1951. School District No. 10 
of Polk County v. Coleman, 39 Neb. 391, 58 N. W. 146. 
The word “provided” bears, as it did in section 79- 
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109, R. S. 1943, the meaning of “and” or “but,” within 
the rules stated in State ex rel. Higgs v. Summers, 
118 Neb. 189, 223 N. W. 957, and a petition must be 
properly signed, authorized, and filed by the school 
board or board of education and not by the legal voters 
of such a district affected. Thus, in determining the 
sufficiency of such petition, the county superintendent 
must necessarily be satisfied that a majority of the board 
properly authorized the signing and filing of the peti- 
tion. In that regard, a transcript of so much of the mi- 
nutes of the board with relation thereto, duly certified 
to be true and correct by the secretary, should be given 
to the county superintendent when the petition is pre- 
sented, as was done in the case at bar. By analogy, 
in such situation the school board and board of education 
represent all of the legal voters of such a district and 
it will not be necessary to also give the county super- 
intendent a sworn list of all the legal voters in the dis- 
trict in order to give the county superintendent juris- 
diction and authority to act. 

It appears that section 79-135, R. S. 1943, relating to 
and authorizing the formation of school districts across 
county lines, was inadvertently repealed as an incident 
to recodification. Such section originally provided that: 
“When persons living in two or more counties desire to 
form a school district, it shall be the duty of the superin- 
tendents of the respective counties to authorize the per- 
sons to organize such district * * *.” (Italics supplied.) 
To correct such error or omission, the following lan- 
guage was inserted by amendment in section 79-402, R. 
S. Supp., 1951: “Territory may be annexed to a district 
from adjoining county when approved by the county 
superintendent of the counties involved.” (Italics sup- 
plied.) Thus, legislative permission to cross county 
lines was restored and the legislative intent, notwith- 
standing a variance from the original language of sec- 
tion 79-135, R. S. 1943, was to affirm that there shall be 
no doubt of the right of petitioners to cross county lines 
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in the formation of districts and in changing boundaries 
thereof when petitions therefor are approved by the 
county superintendents of the counties involved. The 
words “county superintendent” are singular, but the 
words “of the counties involved” are plural, meaning 
that multilateral judicial action of the county superin- 
tendents of all counties involved is required, and that 
unilateral action by any one of them is insufficient. 

The word “approved” we conclude has the connota- 
tion of adjudication and not an exercise of discretion 
or a ministerial act. State ex rel. Johnson v. Tilley, 137 
Neb. 173, 288 N. W. 521. Thus, if the creation of a new 
district from other districts, or the making of boundary 
changes thereof across county lines is requested in the 
manner provided by section 79-402, R. S. Supp., 1951, 
then the scope of action by the county superintendents 
of the counties involved is a multilateral mandatory 
duty, judicial in nature, as distinguished from discre- 
tionary authority. This is true because a statutorily 
defined group of persons, “the petitioners,” have an in- 
terest in having the act done, or a claim de jure that 
the approval shall be given only if the petitions filed 
with each county superintendent of the counties in- 
volved are judicially found and determined after notice 
and hearing to be sufficient by all of such county super- 
intendents concurrently acting multilaterally. Converse- 
ly, they have no jurisdiction and mandatory duty to 
grant the changes requested. 

In Report of Attorney General, Nebraska, 1951-1952, 
p. 595, will be found a comprehensive legislative history 
of the provisions of section 79-402, R. S. Supp., 1951, and 
statutes in pari materia therewith, together with ad- 
ministrative and judicial construction thereof, since 1869. 
Numerous statutes and authorities are cited and dis- 
cussed therein, which require no repetition here. 

In the light of the foregoing discussion and authorities, 
we have examined the transcript presented herein. 
Summarized, it discloses as follows: The petition of 
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School District No. 17, filed with the county superin- 
tendents involved on June 26, 1952, unconditionally re- 
quested that it be attached to School District No. 9. 
It contained the names of eight purportedly “qualified 
school electors and legal voters” of the district. The 
signatures of Delton Meyer and Clodio B. Aragon, here- 
inafter mentioned, were included. All of the signatures 
were verified. However, the petition does not show 
upon its face by any allegation or language that the 
eight signatures constituted 55 percent or more of the 
legal voters of the district. “A LIST (Not signatures) 
OF THE LEGAL VOTERS IN SCHOOL DISTRICT NO. 
17, KIMBALL COUNTY, NEBRASKA” consisting of 14 
names, was presented to the superintendents, but the 
attached oath simply swore that such “named persons 
are all legal and qualified school electors in School Dis- 
trict No. 17, * * * as I verily believe,” and did not swear 
under oath that it was a “list * * * of all the legal voters” 
in the district, as required by section 79-404, R. R. S. 
1943. The insufficiency of such petition and oath is ap- 
parent upon its face. 

The petition of the board of education of School Dis- 
trict No. 9 was not filed with the county superintendents 
involved until September 17, 1952. Further, such petition 
was simply a new conditional proposal and not an ac- 
ceptance of the unconditional petition filed by School 
District No. 17. Therein, the attachment of School Dis- 
trict No. 17 to School District No. 9 was made dependent 
upon the acceptance of two conditions, to wit: (1) 
That School District No. 17 should be required to con- 
tinue its corporate existence and continue its own school 
program at its own expense until June 1, 1953; and (2) 
that School District No. 9 contemplated the holding of 
an election to determine whether or not bonds of indebt- 
edness should be issued, which bonds of indebtedness 
might be authorized and issued prior to June 1, 1953, in 
which event School District No. 17 and its included prop- 
erties should be required to have the same relation to 


VoL. 160] JANUARY TERM, 1955 553 


‘Olsen v. Grosshans 


and bear the same responsibilities and liabilities with 
respect to all the indebtedness of School District No. 9 
which exists June 1, 1953, as if it existed prior to Sep- 
tember 17, 1952, or was incurred after June 1, 1953. 

In that regard, section 79-402, R. S. Supp., 1951, does 
provide that: “A newly enlarged district shall assume 
any indebtedness previously incurred by any one or more 
districts annexed, unless otherwise specified in the peti- 
tions.” (Italics supplied.) However, the proposed 
bonded indebtedness here involved is not an indebted- 
ness previously incurred, and the petition of School 
District No. 17 did not mutually accept or specify that 
it would assume its share of such subsequent bonded 
indebtedness. It cannot be assumed from the record 
before us that the signers of the petition in School Dis- 
trict No. 17 did or would have signed the same or did 
or would have consented thereto had they known that 
the indebtedness for additional school bonds was pro- 
posed to be subsequently voted by School District No. 
9 and imposed upon School District No. 17 without the 
legal voters thereof having any voice in the matter, 
or that annexation was proposed to be delayed for an- 
other school year at their expense. 

Such question has not been previously raised or ad- 
‘judicated in this jurisdiction. However, there are au- 
‘thorities from other jurisdictions. As we view it, sec- 
tion 79-402, R. S. Supp., 1951, which authorizes creation 
of a new school district from other districts or a change 
in the boundaries of any district, contemplates mutuality 
of action by the districts affected and requires a con- 
currence of the respective petitions filed therefor in 
all material respects with regard to the changes re- 
quested therein, and unless the petitions of the separate 
districts affected concur in substantially the identical 
action requested, the county superintendent or super- 
intendents are without jurisdiction or authority to act 
thereon. Smith v. State ex rel. Cole, 47 Okl. 682, 149 
P. 884; Hopkins v. Lee, 217 Miss. 624, 64 So:-2d 759., 
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The insufficiency of the petition of School District No. 
9 is apparent upon its face. 

In the case at bar, notice was duly given, and a hear- 
ing was had on October 29, 1952, at Kimball, before 
the county superintendents of Kimball and Cheyenne 
counties, acting multilaterally. Thereafter, on Novem- 
ber 20, 1952, a written record of the proceedings and 
statements of findings by them was signed by such 
superintendents. It recited, among other things, that 
a legal voter had challenged the right of Delton Meyer 
and Clodio B. Aragon to sign the petition of School 
District No. 17 as legal voters therein. The county 
superintendent of Cheyenne County stated it was her 
opinion that in view of the fact that the challenged 
signers on the petition of School District No. 17 had 
subscribed to the oath of qualifications required by 
section 79-428, R. R. S. 1943 (relating to school district 
elections), the required 55 percent of the electors of 
School District No. 17 had signed the petition and ‘the 
request of the petitions should be granted and she will 
sign an order approving the petitions.’ However, she 
never did sign such an order. A situation comparable 
in material respects arose in School District v. Elliott, 
90 Neb. 89, 132 N. W. 922, wherein it is said: ‘“Assuming 
that the petition was a sufficient compliance with the 
law to give the board jurisdiction it is very clear that 
the board took no such action as would lay the founda- 
tion for review. * * * They found the petition was ‘cor- 
rect,’ and made a ‘request’ that the change in the dis- 
trict be made, but took no action making it. * * * There 
was no kind of order made from which any appeal or 
proceeding in error could be taken. No action is shown 
to have been taken by the superintendent, and the 
boundary lines of the districts were left as they had be- 
fore that time existed.” 

On the other hand, the defendant, county superin- 
tendent of Kimball County, expressed her belief that 
next to the last sentence of section 79-402, R. S. Supp., 
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1951, was not mandatory but discretionary, and fur- 
ther stated “that in her opinion said districts should not 
be merged and the request of the petitions should be 
denied and * * * that she would not approve the peti- 
tions and that she would not enter any order providing 
for alteration of the existing District 17 of Kimball 
County, Nebraska and District 9 of Cheyenne County, 
Nebraska.” 

In that regard, as stated in 56 C. J., Schools and School 
Districts, § 73, p. 238: “The recital, in an order other- 
wise valid, of incorrect reasons for making it does not 
render it void. The making of an order or passage of a 
resolution to create or alter a district, which is ineffec- 
tive on account of formal defects therein, does not pre- 
vent the board from entering a proper order or passing 
a proper resolution at a subsequent time.” See, also, 
78 C. J. S., Schools and School Districts, § 44, p. 733, 
where it is said: “It has been held that an order may 
be amended to speak the truth, and that an order which 
is deficient or defective may be amended, completed, 
and perfected, even after a suit attacking the order 
has been instituted.” The latter situation actually arose 
in this case. 

In that connection, on August 7, 1953, after plaintiffs 
had filed their original petition in error on November 
26, 1952, defendant, county superintendent of Kimball 
County, prepared and filed a complete, perfected, and 
final order denying the relief requested in the respec- 
tive petitions. The county superintendent of Cheyenne 
County never signed such order. Thereafter, on August 
14, 1953, the trial court sustained defendant’s demurrer 
to plaintiffs’ original petition, and gave plaintiffs 30 
days to file an amended petition, which they did without 
objection on August 24, 1953, praying that the orders of 
November 20, 1952, and August 7, 1953, should be 
reversed. 

In the order of August 7, 1953, it was found and ad- 
judged by defendant herein that the petition of School 
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District No. 17 was insufficient to give the county super- 
intendents jurisdiction for the reasons that no list of all 
the legal voters of such district under oath, as required 
by section 79-404, R. R. S. 1943, was ever presented to the 
county superintendents, and the petition did not allege 
and in any event was not signed by 55 percent or more 
of the legal voters of School District No. 17, because 
Delton Meyer and Clodio B. Aragon were not legal voters 
of School District No. 17. It found and adjudged that 
the petition of School District No. 17 was unconditional, 
but the petition of School District No. 9, filed long after 
the petition of School District No. 17, was insufficient 
because it was not unconditional but was predicated on 
conditions prejudicial to the rights of the legal voters of 
School District No. 17 who never accepted the conditional 
proposals made in the petition of School District No. 
9. She erroneously found and adjudged that School 
District No. 9 was required to give the superintendents 
a sworn list of the legal voters of such district and that 
next to the last sentence of section 79-402, R. S. Supp., 
1951 was discretionary and not mandatory, but such 
conclusions did not make the order void. 

Defendant’s demurrer to plaintiffs’ amended petition, 
and defendant’s motion to dismiss were overruled, and 
defendant answered, relying among other defenses upon 
the alleged lack of jurisdiction of the county super- 
intendents, as disclosed by the transcript, and praying 
for dismissal of plaintiffs’ amended petition. After a 
hearing, the trial court found that the amended peti- 
tion of plaintiffs in error was not well taken and ren- 
dered judgment dismissing same at plaintiffs’ cost. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to plaintiffs. 

AFFIRMED. 
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Morris JESSEN ET AL., APPELLEES, V. MARY BEARD 
BLACKARD, TRUSTEE, APPELLANT. 
71 N. W. 2d 100 
Filed June 17, 1955. No. 33566. 


1. Public Lands: Landlord and Tenant. A tenant holding over 
after the invalidation of a lease of school lands becomes a tenant 
at sufferance. 


A tenant at sufferance on school lands is the 
owner of crops planted on such lands during the continuance of 
the tenancy. 

3. Constitutional Law: Statutes. An unconstitutional act is not 
a law; it confers no rights; it imposes no duties; it affords no 
protection; it creates no office; and it is, in legal contemplation, 
as inoperative as though it had never been passed. 

In an action wherein relief is sought pursuant 

to the terms of a statute which has been declared unconstitu- 

tional this court is required to regard the statute as non- 
existent and to deny relief whether or not unconstitutionality 
of the act has been pleaded as a defense. 


APPEAL from the district court for Garden County: 
CLAIBOURNE G. PERRY, JUDGE. Reversed and remanded 
with directions. 


Torgeson, Halcomb & O’Brien, for appellant. 
Clarence M. Miller and Robert A. Nelson, for appellees. 


Heard before Smuvwmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 

In this case an opinion was previously adopted which 
appears at 159 Neb. 103, 65 N. W. 2d 345. After re- 
hearing and on further consideration it has been con- 
cluded that the determination therein is incorrect.. The 
opinion is therefore withdrawn. 

The action, as it comes to this court, is by Morris 
Jessen and Ilse Jessen, plaintiffs and appellees, against 
Mary Beard Blackard, Trustee, defendant and appellant, 
to recover damages in the amount of $50,000 for con- 
version of a crop of wheat grown and harvested by de- 
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fendant on described school lands of which the defend- 
ant had been lessee and of which the plaintiffs were at 
the time lessees. In the action the defendant filed a 
cross-petition in which she claimed a right of recovery 
of money against the plaintiffs on account of their fail- 
ure to pay the appraised value of improvements on the 
land which belonged to the defendant. Issues were 
joined on the petition and cross-petition and a trial was 
had to the court, a jury having been waived. 

At the conclusion of the trial a judgment was ren- 
dered in favor of plaintiffs and against the defendant, 
including interest, in the amount of $20,253.71, and costs. 

A motion for new trial was duly filed and overruled 
after which the defendant appealed from the judgment 
and the ruling on the motion. 

There are numerous assignments of error-as grounds 
for reversal but the question which is basic in the de- 
termination of this appeal is that of ownership of im- 
provements placed on school lands by a lessee which 
remain thereon after the lands have been leased by 
the Board of Educational Lands and Funds to a later 
lessee and which have not been paid for by the later 
lessee, and as incidents of this the questions of whether 
or not plaintiffs were entitled to the judgment in their 
favor, and whether or not the defendant was entitled - 
to a judgment on her cross-petition. 

The pertinent facts upon which the adjudication must 
depend are not in substantial dispute. They are as 
follows: The defendant had been the owner of a school 
land lease on the lands in question which expired on 
December 31, 1950. On July 11, 1950, she applied for 
a new lease. Pursuant to the application she was 
granted a new lease for 12 years with the term begin- 
ning January 1, 1951. This lease was ineffective. It 
was ineffective for the reason that the statute under 
which it was issued was declared unconstitutional by 
the decision of this court rendered in State ex rel. Ebke 
v. Board of Educational Lands & Funds, 154 Neb. 244, 
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47 N. W. 2d 520. On August 27, 1951, the defendant 
was notified that her lease was void and that it had been 
cancelled. Thereafter, but before a new lease was 
issued upon the lands, the defendant summer-fallowed 
the land and planted winter wheat thereon. On the 
3rd, 10th, and 17th of April 1952, notice was published 
that a lease on the land would be sold at public auction 
on April 25, 1952. The sale was held and the plaintiffs 
made the highest bid. On that date the plaintiffs made 
application for lease in accordance with their bid and 
paid their bid, a lease fee, and the rental for the year 
beginning January 1, 1952, and ending December 31, 
1952. In the application which was in writing the 
plaintiffs agreed to pay for the improvements as pro- 
vided by law. Thereafter on April 28, 1952, a lease was 
issued to the plaintiffs for a 12-year period beginning 
as of January 1, 1952. 

On June 13, 1952, no appraisement having been made 
of improvements on the land and no payment having 
been made therefor by plaintiffs, the defendant re- 
quested that an appraisement be made. In response 
thereto the county commissioners did on June 24, 1952, 
make an appraisement. The wheat crop was appraised 
at $53,750. From this was deducted as costs of harvest- 
ing $3,750 leaving a net appraisement of wheat of 
$50,000. The other improvements were valued at $1,526. 
From the total net appraisment of $51,526 they deducted 
$7,500 for insurance. In this wise the net value of im- 
provements was fixed at $44,026. By stipulation evi- 
dence was adduced that the wheat which had been 
planted on the land was of the value of $7,500 as of Jan- 
uary 1, 1952. This was objected to by the defendant 
on the ground that it was irrelevant, immaterial, incom- 
’ petent, and not in proof of any issue in the case. 

The plaintiffs not having paid or tendered payment 
in accordance with the appraisement, the defendant on 
July 11, 1952, proceeded to and did harvest the wheat. 
She harvested 14,853 bushels and 20 pounds of No. 2 
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wheat which she sold at the market price of $1.89 a 
bushel receiving therefor $28,072.80. After deducting 
the cost of harvesting she had net $23,682.20. 

On July 17, 1952, still without having paid or ten- 
dered payment for improvements, plaintiffs demanded 
delivery by August 1, 1952, of 25,000 bushels of No. 1 
wheat and a bill of sale of all improvements listed in 
the appraisement whereupon they offered to pay to de- 
fendant $44,026, the appraised value of wheat, plus 
$3,750 which the defendant had paid, for harvesting the 
wheat crop. Apparently the defendant failed to respond 
to this offer. On August 4, 1952, plaintiffs paid to the 
county treasurer for the benefit of defendant $1,526, 
that being the appraised value of all improvements 
except the wheat. There is no information as to whether 
or not the defendant accepted this $1,526. 

The claim of plaintiffs by their petition is for the 
reasonable value of the wheat which was harvested by 
the defendant. There is no offer or tender of set-off 
against this value of the amount of the appraisement. 

The defendant by answer denied the claim of plain- 
tiffs. By her answer and cross-petition she asserted sub- 
stantially that she was entitled to receive payment pur- 
suant to the terms of the appraisement. The response 
of plaintiffs to this was a general denial. 

It appears that all points necessary to be considered 
in the determination of the rights of parties under both 
the action and the cross-action inhere in and flow from 
the question of whether or not the plaintiffs under the 
facts and applicable law may maintain their action for 
conversion. 

. A premise pertinent in this determination is that after 
her lease was invalidated the defendant became a ten- 
ant at sufferance. State v. Cooley, 156 Neb. 330, 56 ~ 
N. W. 2d 129; Watkins v. Dodson, 159 Neb. 745, 68 N. 
W. 2d 508. 

Another premise is that being a tenant at sufferance 
on the Jand in question she was the owner of the crops 
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which she had planted thereon. Sornberger v. Berggren, 
20 Neb. 399, 30 N. W. 413; Monday v. O’Neil, 44 Neb. 
724, 63 N. W. 32, 48 Am. S. R. 760. 

The plaintiffs’ cause of action is based on their inter- 
pretation of section 72-240.06, R. R. S. 1943. Their sub- 
stantial theory is that by virtue of this section when 
they obtained their lease they acquired title to wheat 
growing on the land and on this basis the action was 
instituted. 

The defendant’s cross-action is based on her inter- 
pretation of this same section. Her substantial theory 
is that when the plaintiffs acquired their lease they were 
entitled to the crops for which they were obligated to 
pay pursuant to appraisal made agreeable to the terms 
of section 72-240.06, R. R. S. 1943, and that in the interest 
of good husbandry she harvested the wheat and mar- 
keted it at the best price obtainable. 

At this point it should be observed that neither party 
at any point in the proceedings, until the case came to 
this court on rehearing, raised the question of the con- 
stitutionality of section 72-240.06, R. R. S. 1943. It was 
presented on rehearing by the plaintiffs. 

Section 72-240.06, R. R. S. 1943, by its terms, defines 
improvements on school lands, it provides for appraise- 
ment of improvements, it effectually obligates a new 
lessee to pay the amount of the appraisement, and also it 
-effectually obligates the old lessee to surrender to the 
new lessee the improvements and to accept the appraise- 
ment as compensation therefor. 

In Watkins v. Dodson, supra, this court declared this 
section unconstitutional on the ground that its effect 
was to permit the taking of private property without 
due process of law. That case, like this, was one where 
a new tenant on school lands was seeking to recover for 
crops which had been harvested by the old tenant. 

A recovery was denied and the statutory provision 
was declared unconstitutional for the reason that in the 
provision for appraisement no opportunity was afforded 
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the old lessee to appear and be heard by testimony or 
otherwise with regard to the appraisement of the prop- 
erty to be taken from him. 

The point here however is not the reason why the 
provision was declared unconstitutional but that it was 
declared unconstitutional. It having been declared un- 
constitutional it is nonexistent. 

In Board of Educational Lands & Funds v. Gillett, 
158 Neb. 558, 64 N. W. 2d 105, it was said: “An un- 
constitutional act is not a law; it confers no rights; it 
imposes no duties; it affords no protection; it creates 
no office; and it is, in legal contemplation, as inoperative 
as though it had never been passed.” 

In that case it was also said: “An interpretation 
given to a statutory or constitutional provision by the 
court of last resort becomes a standard to be applied in 
all cases, and is binding upon all departments of govern- 
ment, including the Legislature.” 

In Propst v. Board of Educational Lands & Funds, 
156 Neb. 226, 55 N. W. 2d 653, certiorari denied 346 U. 
S. 823, 74 S. Ct. 39, 98 L. Ed. 348, it was said: “The 
law of this state has always been that an unconstitu- 
tional statute is a nullity, is void from its enactment, 
and is incapable of creating any rights or obligations.” 
See, also, Finders v. Bodle, 58 Neb. 57, 78 N. W. 480; 
Whetstone v. Slonaker, 110 Neb. 343, 193 N. W. 749; 
Lennox v. Housing Authority of City of Omaha, 137 
Neb. 582, 290 N. W. 451. 

Under these authorities it is clear that the court has 
a duty of its own to perform, It may not properly grant 
relief based upon a statute which is nonexistent or one 
which has become nonexistent by reason of judicial 
declaration of unconstitutionality by this court whether 
the question has been raised by the parties or not. In 
the instance of previous declaration of unconstitution- 
ality this court will take notice of its own judgment 
and opinion. 

We hold that this principle is applicable to the case 
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at bar since it was not finally disposed of before the 
declaration of unconstitutionality of the statutory pro- 
vision in question. 

Effects of this are that there was no statutory definition 
of improvements on school lands; that there was no 
provision for appraisement of improvements on school 
lands; that there was no requirement that a new lessee 
on school lands should take or pay for improvements of 
a former lessee on school lands; and that there was no 
requirement that the old lessee of school lands should 
deliver to a new lessee his improvements on school lands. 
_ Further effects are that the wheat and the other mov- 

able property in question on this land at the time she 

harvested the wheat was the property of the defendant © 
and she was free to do with it as she chose. She chose 
to harvest and keep the wheat and on account thereof 
‘she has no claim against the plaintiffs. Apparently some 
other property was left which was kept by plaintiffs. 
She is entitled to the value of this other property from 
the plaintiffs. The plaintiffs obtained no rights to the 
wheat produced on the land by the defendant, hence 
their cause of action is not valid. 

The judgment of the district court is reversed and 
the cause is remanded with directions to dismiss plain- 
tiffs’ petition, and with directions to dismiss defendant’s 
cross-petition except as to that portion wherein she 
claims a right of recovery for the value of property 
other than wheat. If the tendered payment for im- 
provements other than wheat has been accepted by the 
defendant then that portion of the cross-petition shall 
also be dismissed, but if it has not, then there shall be 
a new trial to determine whether or not there was such 
property taken and if so the value thereof. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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THOMAS RUSSO ET AL., APPELLANTS, V. FRED E. WILLIAMS 
AND Cora B, WorTH, EXECUTORS OF THE ESTATE OF GEORGE 


E. WILLIAMS, DECEASED, ET AL., APPELLEES. 
71 N.W. 2d 131 


Filed June 17, 1955. No. 33665. 


1. Fraud: Election of Remedies. A party who has been induced 
to enter into a contract by fraud has, upon its discovery, an 
election of remedies. He may either affirm the contract and 
sue for damages or rescind it and be reinstated to the position 
he was in before it was consummated. 

2. Fraud: Rescission. To maintain an action for rescission because 
of false representations the party seeking such relief must al- 
lege and prove what representations were made; that they were 
false and so known to be by the party charged with making 
them or else were made without knowledge as a positive state- 
ment of known fact; that the party seeking relief believed the 
representations to be true; and that he relied and acted upon 
them and was injured thereby. 

8. Fraud. Fraud is never presumed, but must be established by 
the party alleging it by clear and satisfactory evidence. 


4, In an action in which relief is sought on account of 
fraud, the burden of alleging and proving the existence of all 
the elements thereof is upon the party seeking such relief. 

5. If a party, without knowing whether his statements 


are true or not, makes an assertion as to any material matter 
upon which the other party has relied, the party defrauded 
will, in a proper case, be entitled to relief. 

6. Vendor and Purchaser: Fraud. A purchaser of real estate has 
a right to believe and rely upon representations made to him 
by his vendor as to the character, quality, and location of the 
property, when the facts concerning which the representations 
are made are unknown to the vendee. 

7. Fraud. To maintain an action for fraudulent representations 
it is not only necessary to establish the telling of the untruth, 
knowing it to be such or that it was told without knowledge 
of the facts, but also to prove that the plaintiff had a right to 
rely upon it, did so rely, altered his condition because thereof, 
and suffered damages thereby. 


8. A person is justified in relying upon a representa- 
tion made to him where the representation is a positive state- 
ment of fact and where an investigation would be required to 
discover the truth. 

9. The mere fact that one makes an independent investi- 


gation or examination, or consults with others, does not nec- 
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10. 


11. 


12. 


13. 


14, 


15. 


16. 


essarily show that he relies on his own judgment or on the 
information so gained, rather than on the representations of the 
other party, nor does it give rise to a presumption of law to 
that effect. If, under the circumstances, he is unable to learn 
the truth from such examination or investigation or, without 
fault on his part, does not learn it and in fact relies on the 
representations, he is entitled to relief, all other ingredients of 
liability being present. 

Fraud: Rescission. Whether the right of one party to a con- 
tract to rescind the same arises on account of fraud inducing 
the contract or on account of a breach by the other party of a 
dependent covenant, such right is barred by failure of the one 
party, for an unreasonable time after knowledge of the facts 
giving rise to such right, to declare a rescission and disclaim the 
benefits of the contract. 

Equity. The question whether laches exists in a particular case 
depends upon its own peculiar circumstances and is addressed to 
the sound discretion of the court, the question of the unreason- 
ableness of the delay depending largely upon the nature of the 
property in the particular case. 

Fraud: Specific Performance. As a general rule, if one party 
has been induced to make a contract by reason of any material 
misrepresentation on the part of the other party or his agent, 
specific performance will be denied, whether the misrepresenta- 
tion was willful and intended, or made innocently, Or with an 
honest belief in its truth. , 
The specific performance of a contract by a 
court of equity is not generally demandable or awarded. as a 
matter of absolute legal right but is directed to and governed by 
the sound legal discretion of the court, dependent upon the facts 
and circumstances of each particular case. It will not be granted 
where enforcement would be unjust. 


Damages: Rescission. The remedies of rescission and damages 
are inconsistent; the former proceeding upon disaffirmance and 
the latter upon affirmance of the contract. 

Rescission. If the contract is actually rescinded it thereby be- 
comes nonexistent. 


Election of Remedies. However, an election of remedies is not 
made if, in fact, the remedy sought does not exist. 


AprEAL from the district court for Buffalo County: 


ELDRIDGE G. REED, J UDGE. Reversed and remanded with 
directions. 


Dryden & Jensen and Paine & Paine, for appellants. 
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Ward W. Minor, Fitzgerald, Hamer, Brown & Leahy, 
and Blackledge & Sidner, for appellees. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


WENKE, J. 

Thomas Russo and Elizabeth Russo, husband and wife, 
brought this action in the district court for Buffalo 
County against Fred E. Williams and Cora B. Worth, 
executors of the estate of George E. Williams, deceased. 
The purpose of the action is to rescind a contract entered 
into by the plaintiffs with these defendants for the pur- 
chase of a motel property located in Kearney, Nebraska. 
The basis for the action is the claim that Fred E. Wil- 
liams, one of the executors, made false and fraudulent 
representations about the property in order to induce 
plaintiffs to buy it and that plaintiffs, relying thereon, 
were induced to do so. The trial court found against the 
plaintiffs and dismissed their action but granted de- 
fendants specific performance of the contract on the 
basis of the escrow agreement entered into pursuant 
thereto, as prayed for in their cross-petition. Plaintiffs 
filed a motion for new trial and have perfected this ap- 
peal from the overruling thereof. 

The Fort Kearney National Bank of Kearney, Ne- 
braska, was also made a defendant. It is the escrow 
agent of the parties for the purpose of carrying out the 
provisions of the agreement, which provisions are more 
specifically set out later in this opinion. The bank has 
no interest in the controversy except to carry out the 
orders of the court entered herein. This it has agreed 
to do as is evidenced by its answer. 

In regard to the matter complained of appellants al- 
leged: ‘“* * * the executor of the estate of Geroge 
(George) E. Williams, Fred E. Williams, made certain 
false and fradulent (fraudulent) representations to these 
plaintiffs for the purpose of inducing them to purchase 
said real estate, as hereinafter described and amongst 
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other things, represented to these plaintiffs with refer- 
ence to said premises, as follows: (1) That said prem- 
ises were free of termites and were in good condition. 
(2) That the plumbing in said premises was in good 
serviceable and working conditon. (3) That the furnace 
in the main office building was in good serviceable and 
workable condition. (4) That the entire premises were 
in good serviceable and working condition, and that 
said property was a good income property. (5) That 
the sewer and septic tank on said premises were in good 
working and serviceable condition.” 

They then alleged further: ‘“* * * that said premises 
were not in fact in good condition; that they were in- 
fested with termites; that the sewer was not in good 
condition nor the septic tank therein; that the plumbing 
was in bad condition and corroded; that the furnace and 
stoker in the main office building was not in workable 
condition whatsoever; that in fact, said buildings and 
all of said premises were in bad condition, and operation 
of said cabin camp would necessitate the expenditure 
of large sums of money to place it back into condition to 
operate again.” 

This action, being equitable in character, is triable 
here de novo in conformity with section 25-1925, R. R. 
S. 1943, which requires this court to: “* * * reach an 
independent conclusion as to what finding or findings are 
required under the pleadings and all the evidence, with- 
out reference to the conclusion reached in the district 
court or the fact that there may be some evidence in 
support thereof.” See, also, O’Brien v. Fricke, 148 Neb. 
369, 27 N. W. 2d 403; Rettinger v. Pierpont, 145 Neb. 
161, 15 N. W. 2d 393; Krelle v. Bowen, 128 Neb. 418, 
259 N. W. 48. 

That rule is, however, subject: ‘“* * * to the con- 
dition that when the evidence on material questions of 
fact is in irreconcilable conflict this court will, in de- 
termining the weight of the evidence, consider the fact 
that the trial court observed the witnesses and their 
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manner of testifying and must have accepted one version 
of the facts rather than the opposite.’ Rettinger v. 
Pierpont, supra. See, also, O’Brien v. Fricke, supra; 
Krelle v. Bowen, supra; Chitwood Packing Co. v. Warner, 
138 Neb. 800, 295 N. W. 882. 

This latter has particular significance here for a care- 
ful consideration of the testimony of the appellants 
leaves one in doubt as to just how much credence can 
be given to parts thereof. 

George Edward Williams, also referred to as George 
E. Williams, died on November 13, 1951, the owner of 
the Midway Auto Court, the property herein involved. 
It consists of about 3 acres of land located in the eastern 
part of Kearney, Nebraska, on which are located the 
following buildings: One combination residence and 
office building which is two stories high and has a base- 
ment, 20 one-room units referred to as cabins, and a 
two-story building used for storage purposes. We shall 
hereinafter refer to the combination residence and office 
building as the residence-office building. In addition to 
the above improvements used for motel purposes it also 
has space available and rented for the use of trailers. 
The address of the motel is 1620 East Twenty-fifth Street, 
Kearney, Nebraska. 

George Edward Williams, whom we shall herein refer 
to as the deceased, purchased this motel property in the 
early part of 1946. Since 1928 he had been a rancher, 
living on his ranch located some 40 miles northeast of 
- Douglas, Wyoming. He sold this ranch when he bought 
the motel property. He moved into the residence-office 
building located thereon and continued to live therein 
and operate the motel business until his death. 

The deceased was, at the time of his death, about 76 
years old. He was not married. He left a brother, 
Fred E. Williams, and a sister, Cora B. Worth, surviving. 
He died testate and in his will, which was allowed by | 
the county court of Buffalo County and admitted to pro- 
bate, nominated his brother and sister as executors. 
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They qualified as such and are now, and have been 
since December 14, 1951, the duly appointed, qualified, 
and acting executors of his estate. We shall herein refer 
to them as the executors. 

The deceased’s will directed the executors to sell all 
real estate and personal property not specifically dis- 
posed of therein. The motel property was not specifi- 
cally disposed of by the will. Accordingly, in January 
1952, the executors started to advertise it for sale. They 
put an ad in a Grand Island paper. The appellants saw 
this ad and contacted the executors. This was about the 
middle of March 1952. As a result of negotiations that 
followed they. entered into a contract for the purchase 
thereof on March 20, 1952. The consideration for the 
purchase of the motel property, together with all equip- 
ment and furnishings therein, with certain exceptions 
not here material, was $47,500 of which $5,000 was paid 
at the time the contract was signed. The balance was 
to be paid as follows: $20,000 at such time as the ex- 
ecutors furnished an abstract showing merchantable 
title with all taxes paid, including those for 1951, same 
to be furnished on or before April 15, 1952, with the bal- 
ance of $22,500 to be paid in the form of a first mortgage 
on the premises. This mortgage was to run for a period 
of 3 years and bear interest at 5 percent. 

Abstracts to the property were furnished appellants 
but their counsel asked that certain requirements in 
regard thereto be met, particularly the payment of the 
federal estate tax. It was apparent these requirements 
could not be met by April 15, 1952, Possession was im- 
portant to appellants as the tourist season was about to 
begin. In order to avoid any delay in this regard an 
escrow agreement was entered into. It is dated April 
15, 1952. Therein the Fort Kearney National Bank of 
Kearney was named escrow agent. It agreed to act as 
such on April 17, 1952. Thereupon the parties de- 
livered certain instruments to the bank and, in regard 
thereto, the escrow agreement provides: “* * * which 
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documents shall be held by said bank in escrow under 
the following instructions, to-wit: A. Abstract of title 
is now in the hands of abstractor for the purpose of 
making certain entries as requested by the purchasers 
in the opinion rendered by Paine & Paine, Attorneys of 
Grand Island, Nebraska. B. The Federal Estate Tax for 
the estate tax due from the estate of George E. Williams 
being probated in the County Court of Buffalo County, 
Nebraska, has not been determined, nor paid. C. When 
the above title is approved and Federal Estate tax de- 
termined and paid to the satisfaction of the purchasers, 
the Escrow Agent, upon being so instructed is to turn 
over to the purchasers the deed for the real estate and 
bill of sale for personal property and equipment, and 
to turn over to the sellors the sum of $20,000.00 and note 
& mortgage in amount of $22,500 as executors of the 
estate of George E. Williams.” 

The appellants went into possession on April 22, 1952, 
although, at their suggestion, Mr. and Mrs. Fred E. 
Williams had opened the motel during the week prior 
thereto. They have remained in possession and operated 
the motel property ever since. However, on September 
8, 1952, appellants signed a notice of rescission which, 
immediately thereafter, they caused to be served on 
the appellees. Subsequent thereto, on September 29, 
1952, they commenced this action. 

Although appellants’ counsel has never given his ap- 
proval thereof we find the executors have furnished ab- 
stracts showing good merchantible title and have fully 
met the requirements of appellants’ counsel in regard 
thereto, including the payment of federal estate tax. 
The federal estate tax was paid on July 2, 1952, and a cer- 
tificate was obtained releasing the property from any 
estate tax lien on September 15, 1952. Thus the execu- 
tors have fully performed the agreement and are en- 
titled to the performance thereof unless good cause ex- 
ists for denying it. 

A party who has been induced to enter into a contract 
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by fraud has, upon its discovery, an election of remedies. 
He may either affirm the contract and sue for damages 
or disaffirm it and be reinstated to the position he was 
in before it was consummated. Rayburn v. Norton, 117 
Or. 328, 243 P. 560. 

As stated in 55 Am. Jur., Vendor and Purchaser, § 
593, p. 986: “* * * equity may decree cancellation or 
rescission of a contract for fraud or misrepresentation 
constituting an inducement to its execution, especially 
when the legal remedy is inadequate, or the equitable 
relief by way of cancellation is more complete.” See, 
also, State ex rel. Sorensen v. State Bank of Omaha, 128 
Neb. 705, 260 N. W. 195; 66 C. J., Vendor and Purchaser, 
§ 456, p. 813. 

To maintain an action for rescission because of false 
representations the party seeking such relief must allege 
and prove what representations were made; that they 
were false and so known to be by the party charged 
with making them or else were made without knowledge 
as a positive statement of known fact; that the party 
seeking relief believed the representations to be true; 
and that he relied and acted upon them and was in- 
jured thereby. 

“‘Fraud is never presumed, but must be established 
by the party alleging it by clear and_ satisfactory 
evidence.’ Hampton v. Webster, 56 Neb. 628.” Burn- 
ham v. Bennison, 126 Neb. 312, 253 N. W. 88. See, also, 
Krelle v. Bowen, supra; Davidson v. Crosby, 49 Neb. 
60, 68 N. W. 338; Ish v. Finley, 34 Neb. 419, 51 N. W. 1031. 

“In an action in which relief is sought on account of 
fraud, the burden of alleging and proving the existence 
of all the elements thereof is upon the party seeking such 
relief.” Leichner v. First Trust Co., 1383 Neb. 170, 274 
N. W. 475. 

However, in Rettinger v. Pierpont, supra, we said: 

“«« * * courts of equity do not restrict themselves by 
the same rigid rules as courts of law in the investiga- 
tion of fraud and in the evidence and proofs required to 
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establish it. * * * the proof must be sufficient to satisfy 
the conscience of the chancellor or court that fraud is 
really existent, and to do this, it must be sufficient to 
overcome the natural presumption, which is always of 
considerable force, that men are honest and act from 
correct motives.’ 19 Am. Jur., sec. 43, p. 66.” 

In this regard we said in Trebelhorn v. Bartlett, 154 
Neb, 113, 47 N. W. 2d 374: “The general rule that fraud 
is not presumed but must be proved by the party al- 
leging it does not mean that it cannot be otherwise 
proved than by direct and positive evidence. Fraud in 
a transaction may be proved by inferences which may 
reasonably be drawn from intrinsic evidence respect- 
ing the transaction itself, such as inadequacy of consider- 
ation, or extrinsic circumstances surrounding the trans- 
action.” See, also, Falkner v. Sack Bros., 149 Neb. 121, 
30 N. W. 2d 572. 

And in Herlan v. Bleck, 148 Neb. 816, 29 N. W. 2d 
636, we said: “Direct evidence is not essential to estab- 
lish fraud. It may be inferred from circumstances; 
but such inference must not be guesswork or conjec- 
ture, but the rational and logical deduction from the 
circumstances proved.” See, also, Alter v. Bank of 
Stockham, 53 Neb. 223, 73 N. W. 667; Thurman v. City 
of Omaha, 64 Neb. 490, 90 N. W. 253; 24 Am. Jur., Fraud 
and Deceit, § 282, p. 128. 

As stated in Glissman v. Orchard, 139 Neb. 344, 297 
N. W. 612: “‘* * * Evidence simply justifying a sus- 
picion is not sufficient. * * *’ Bank of Commerce of 
Grand Island v. Schlotfeldt, 40 Neb. 212, 58 N. W. 727.” 

Shortly after the deceased moved into and started 
operating the motel termites were discovered in some of 
the buildings. Sometime between when they were dis- 
covered and the spring of 1948 the deceased employed 
George H. Quackenbush, a local termite exterminator, to 
get rid of them. Quackenbush attempted to do so but 
it is apparent he was not completely successful in his 
efforts. After Quackenbush attempted to do so the 
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deceased became aware of the fact that there were ter- 
mites still working in the buildings of the motel, as did 
others who worked for him. 

On several occasions Fred E. Williams and his wife, 
as well as Cora B. Worth, visited the deceased at the 
motel and stayed with him in the residence-office build- 
ing. We are satisfied none of them ever became aware 
of the fact that there were termites in the property nor 
do we think any of them became aware of that fact 
subsequent to his death and before the sale of the motel 
to appellants, although we are satisfied that termites did 
exist therein at the time of the sale. 

Termites seem to work in places where they are not 
easily observed and apparently it takes somewhat of an 
expert to discover their presence unless they are dis- 
covered by chance or have advanced to the stage of de- 
struction where the damage itself makes their presence 
known. We do not think such was the situation here 
at or before the time of the sale. It would appear that 
neither the appellants nor the executors had any knowl- 
edge of or ever had any experience with termites. They 
would apparently not have recognized them even if they 
had seen them. During the course of their negotiations, 
which led to the agreement, we find none of the parties 
thereto became aware of the presence of termites in the 
motel property. 

During the course of the parties’ dealings which, on 
four different days immediately preceding the contract, 
took place at the motel, Fred E. Williams, one of the 
executors, told appellants the place was in good or per- 
fect condition and ready to be opened and operated. 
These statements were made in the presence of the 
other executor. We find appellants believed what Fred 
E. Williams said in this respect and were induced to 
enter into the agreement because thereof. 

Thomas Russo, who was 49 years of age at the time 
of trial, is a native of New York City. There he worked 
in a watch factory as a material control clerk. In 1951 
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he came to Nebraska to marry Elizabeth Strasser. They 
were married on July 10, 1951. Subsequent to their 
marriage they lived in Grand Island, Nebraska, in her 
home located at 2007 West Louise Street. He lived 
there until they moved to the motel on April 22, 1952. 
While living in Grand Island he worked for 3 or 4 weeks 
in an ordnance plant doing the work of a laborer. He 
had never had any experience operating a motel. 

Elizabeth Russo, the other appellant, has a high school 
education. She has worked as a theatre cashier, sales- 
lady in a department store, operated a beauty parlor, 
and for 3 years took care of the desk in a hotel. The 
latter was in the Mayfair Hotel in Grand Island, which 
was then owned and being operated by her then hus- 
band, Harold G. Strasser. While taking care of the 
desk and office she hired the help and took care of the 
linens. She was not experienced in operating a motel. 

The evidence shows both appellants were inexpe- 
rienced in dealing with real estate; that they had never 
had any experience with termites; and that they had no 
knowledge of the damage termites can do. 

Fred E. Williams, one of the executors, was 68 years 
of age at the time of the trial. He has been a rancher 
since 1908 and, at the time of the sale, was operating 
a cattle ranch near Medora, North Dakota, and a sheep 
ranch near Oakes, North Dakota. Formerly he owned 
and lived on a ranch joining that of the deceased some 
40 miles northeast of Douglas, Wyoming. He sold this 
ranch in 1948 and moved to North Dakota where he is 
now living. During his visits with the deceased Fred 
never operated the motel nor did he do so after the 
death of his brother. He never made a careful check 
thereof and only observed it generally as he saw it while 
visiting or while showing it to some seven or eight pro- 
spective purchasers. 

Cora B. Worth, the other executor, lives in Fairbury, 
Nebraska. She is 75 years of age and has been a widow 
for 40 years. She was present on some of the occasions 


VoL. 160] JANUARY TERM, 1955 975 


Russo v. Williams 


when the representations as to the condition of the 
motel were made by her brother Fred. 

After the contract was entered into on March 20, 
1952, and before appellees moved into the premises on 
April 22, 1952, Thomas Russo came to the motel -on 
several occasions to do some work, principally painting 
the showers. He also had electric wall switches put in 
some of the cabins. However, it was not until the lat- 
ter part of June 1952, about the 26th or 27th, that he 
first became aware of termites. At that time some 
stranger came to the place and showed him where they 
were in the basement of the residence-office building. 
Thereafter, on June 28, 1952, he found some himself 
while he was fixing a sill in the residence-office build- 
-ing. He showed them to his wife. 

It is apparent, from what we have already said, that 
executor Fred E. Williams had. no knowledge of the 
fact that termites existed in the motel property when 
he told appellants that the place was in good or perfect 
condition. However, knowledge in this respect is not 
essential if the statements made are such that they are 
material and relied on by the other party and induced 
him to act to his injury. 

As early as Phillips v. Jones, 12 Neb. 213, 10 N. W. 
708, this court held: “And if a party, without knowing 
whether his: statements are true or not, makes an as- 
sertion as to any particular matter upon which the other 
party has relied, the party defrauded in a proper case 
will be entitled-to relief.” 

And in Newberg v. Chicago, B. & Q. R. R. Co., 120 
Neb. 171, 231 N. W. 766, we said: “This court was 
early committed to the doctrine: ‘Whether in an action 
for damages for false representations it is necessary 
either to aver or prove the scienter, the authorities do 
not agree. The better rule, and the one adopted by 
this court, is that the intent or good faith of the person 
making false statements is not in issue in such a case.’ 
Johnson v. Gulick, 46 Neb. 817. ‘A purchaser of real 
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estate has a right to believe and rely upon representa- 
tions made to him by his vendor as to the character, 
quality, and location of the property, when the facts 
concerning which the representations are made are un- 
known to the vendee.’ Hoock v. Bowman, 42 Neb. 80. 
See Farley v. Weiss, 76 Neb. 402.” See, also, Kuhlman 
v. Shaw, 91 Neb. 469, 1836 N. W. 55; Gerner v. Mosher, 
58 Neb. 135, 78 N. W. 384, 46 L. R. A. 244; Paul v. 
Cameron, 127 Neb. 510, 256 N. W. 11; Falkner v. Sacks 
Bros., supra; Linch v. Carlson, 156 Neb. 308, 56 N. W. 
2d 101; Moore v. Scott, 47 Neb. 346, 66 N. W. 441. 

As stated in Peterson v. Schaberg, 116 Neb. 346, 217 
N. W. 586: “An instruction to a jury in an action for 
damages for false representation, which states in sub- 
stance or in language naturally understood by a jury 
to mean that the defendant is not responsible for a 
misstatement of fact if he made it in good faith, is 
erroneous.” 

Were the statements made by the executor as to the 
condition of the motel property false statements of ma- 
terial facts upon which the buyers could rely or were 
they merely expressions of opinion? 

It is stated in Beltner v. Carlson, 153 Neb. 797, 46 
N. W. 2d 153: “‘To maintain an action for fraudulent 
representations, it is not only necessary to establish the 
telling of the untruth, knowing it to be such, or that 
it was told without knowledge of the facts, but also to 
prove that the plaintiff had a right to rely upon it, and 
did so rely, and altered his condition because thereof, 
and suffered damages thereby.’ Dyck v. Snygg, 138 Neb. 
121, 292 N. W. 119.’” See, also, Linch v. Carlson, supra. 

As stated in 23 Am. Jur., Fraud and Deceit, § 28, p. 
784: “It is sometimes difficult to determine whether a 
given statement is one of opinion or one of fact, in- 
asmuch as the subject matter, the form of the statement, 
the surrounding circumstances, and the respective knowl- 
edge of the parties all have a bearing upon the question, 
and there may be a want of one or more of the con- 
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trolling circumstances. There is no certain rule by the 
application of which it can be determined when false 
representations constitute matters of opinion or mat- 
ters of fact, but each case must in a large measure be 
adjudged upon its own facts, taking into consideration 
the nature of the representation and the meaning of the 
language used as applied to the subject matter and as 
interpreted by the surrounding circumstances.” 

In Musgrove v. Eskilsen, 127 Neb. 730, 256 N. W. 883, 
we used language which has particular application here. 
Therein we said: “Whether representations as to the 
condition of a water plant are actionable, if false, or 
amount merely to an expression of opinion depends upon 
the facts of each particular case. In the instant case the 
statements made were in the nature of positive repre- 
sentations of an existing fact, the truth of which de- 
fendants were unable to ascertain even by an examina- 
tion of the plant, * * *.” 

That such is also true in regard to real estate is 
evidenced by the same opinion, although we held therein 
that under the circumstances disclosed the buyer had 
no right to rely upon a representation made that the 
place was in first-class condition. The opinion dis- 
closes we arrived at that result because the buyer was 
experienced and had full opportunity to inspect the 
property and determine whether or not such statement 
was true. See, also, McKibbin v. Day, 71 Neb. 280, 98 
N. W. 845; Sipola v. Winship, 74 N. H. 240, 66 A. 962; 
Phillips v. Jones, supra; Daniels v. Oldenburg, 100 Cal. 
App. 2d 724, 224 P. 2d 472; Falkner v. Sacks Bros., supra; 
Peterson v. Schaberg, supra; State ex rel. Sorensen v. 
State Bank of Omaha, supra. 

In Herzog v. Capital Co., 27 Cal. 2d 349, 164 P. 2d 8, 
it was held, under the circumstances there shown, that 
fraudulent representations of corporate vendor’s local 
manager that a dwelling house was “in perfect condi- 
tion in all respects’ were actionable as against conten- 
tion that such representations were mere “sales talk.” 
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“One of the essential elements of fraud practiced by 
means of false representations is that the representation 
must be concerning a matter material to the contract.” 
Linch v. Carlson, supra. See, also, Beltner v. Carlson, 
supra. 

The fact that buildings have termites in them is a 
matter of serious concern and materially affects their 
' value is beyond question. As already set out appel- 
lants were inexperienced as to real estate and knew 
nothing of termites and their propensities. 

“A person is justified in relying upon a representa- 
tion made to him where the representation is a positive 
statement of fact and where an investigation would be 
required to discover the truth.” ‘Trebelhorn v. Bart- 
lett, supra. See, also, Falkner v. Sacks Bros., supra; 
Linch v. Carlson, supra; Garbark v. Newman, 155 Neb. 
188, 51 N. W. 2d 315. 

We think, under the circumstances here disclosed, 
appellants had a right to rely upon the statements made 
by the executor Fred E. Williams, and in fact, that they 
did rely thereon to their subsequent injury. 

It should here be said that his expression of opinion 
as to value is not of that character. See, Musgrove v. 
Eskilsen, supra; McKibbin v. Day, supra; Realty In- 
vestment Co. v. Shafer, 91 Neb. 798, 137 N. W. 873; 
Cressler v. Rees, 27 Neb. 515, 43 N. W. 363, 20 Am. S. 
R. 691. As said in Cressler v. Rees, supra: ‘“ ‘Where 
parties stand on an equal footing, expressions of opinion 
as to the value of certain property will not usually be 
considered so material that misstatements will con- 
stitute fraud. * * *’ (Morgan v. Dinges, 23 Neb. 271, 36 
N. W. 544, 8 Am. S. R. 121.)” 

On the four trips appellants made to the motel im- 
mediately preceding the 20th of March, when the con- 
tract was entered into, we find they had the oppor- 
tunity to and did fully examine and inspect the motel 
property. However, nothing was ever said about ter- 
mites on these occasions. Does this fact prevent them 
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from now saying they relied on the representation made 
as to its condition? 

“fA purchaser of real estate has a right to believe 
and rely upon representations made to him by his 
vendor as to the character, quality, and location of the 
property, when the facts concerning which the repre- 
sentations are made are unknown to the vendee.’ (Hoock 
v. Bowman, 42 Neb. 80, 60 N. W. 389, 47 Am. S. R. 
691.)” Realty Investment Co. v. Shafer, supra. 

We think such would be true here as to all matters 
which could not normally be ascertained by an inex- 
perienced person while examining and inspecting the 
property. As stated in Musgrove v. Eskilsen, supra: 
“Both defendants having inspected the property before 
the purchase was made and having then seen evidence of 
a leaky roof, we do not think they had a right to rely 
on these representations, even if false.” 

Also, as stated in Pasko v. Trela, 153 Neb. 759, 46 N. 
W. 2d 139, by quoting from 23 Am. Jur., Fraud and 
Deceit, § 144, p. 945: “‘The mere fact that one makes 
an independent investigation or examination, or con- 
sults with others, does not necessarily show that he 
relies on his own judgment or on the information so 
gained, rather than on the representations of the other 
party, nor does it give rise to a presumption of law to 
that effect... If, under the circumstances, he is unable 
to learn the truth from such examination or investi- 
gation or, without fault on his part, does not learn it 
and in fact relies on the representations, he is entitled 
to relief, all other ingredients of liability being present.’ ” 

If the defects are concealed, such as here, we have 
said: “These defects were latent. The fact that the 
side walls and ceiling above the second floor room had 
not been insulated and that the floor joists and sub- 
floor had been burned could only be determined, as 
it was subsequently determined, by removing a part of 
the permanent structure of the house. A prospective 
purchaser is not bound to require a prospective vendor 
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to tear down parts of a house in order to determine 
whether or not representations as to the structure are 
correct.” Welch v. Reeves, 142 Neb. 171, 5 N. W. 2d 275. 

In Falkner v. Sacks Bros., supra, where it was con- 
tended for the general rule that where ordinary pru- 
dence would have prevented the deception, an action 
for the fraud perpetrated by such deception will not 
lie, we said: “This rule has no application, for the 
defects were latent, * * *.” 

In Falkner v. Sacks Bros., supra, where the represen- — 
tation was that the tractor was in A-1 mechanical con- 
dition, we said: “The evidence shows that the tractor 
proved to be defective in a number of ways which has 
previously been outlined, and obviously there were latent 
defects which could not be discovered with ordinary 
prudence. The evidence fails to disclose that the plain- 
tiff could have discovered that the transmission was 
defective, the clutch was worn out, or that the universal 
joints and drive shaft needed to be replaced, and that the 
air line was bad.” 

We do not think, because of the nature of termites, 
that the inspection and examination made by appel- 
lants before entering into the contract now prevents 
or estops them from saying they relied on the represen- 
tation that the property was in good condition. It is ap- 
parent none of the parties observed anything that in any 
way made them suspicious. ; 

We turn then to the other conditions of which appel- 
lants complain. Appellants say the furnace in the resi- 
dence-office building was defective whereas it was rep- 
resented to be in good condition. This building was 
being heated by a manually fed hot-air coal-stoker 
furnace which we find was in good serviceable condition 
at the time of the sale and thereafter, until it was taken 
‘out in the early part of June 1952. The fact is a natural 
gas line had been extended past this property in the 
early spring of 1952. Appellants desired to convert the 
coal burning furnace to gas and called the gas company 
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for that purpose. They tested the furnace to see if it 
was adaptable for conversion but found it was not. In 
this regard coal burning and gas burning furnaces are © 
not necessarily built alike. When the gas company 
would not convert the coal furnace to gas the appellants 
had a new gas furnace put in. This was a matter of 
choice and not done because the furnace in the building 
was in bad condition. 

Appellants say the plumbing was not in good condi- 
tion. They complain of leaky faucets, stopped-up sinks, 
leaky pipes of which some were underground, one broken 
toilet, and cracks in the porcelain of several flush boxes. 
Some of this they should have observed when they ex- 
amined and inspected the premises and of which they 
cannot now be heard to complain. The rest are such 
as are normal in an older property and of which they 
should have been aware. We find this complaint to be 
without merit. 

Appellants complain of the fact that the sewer and 
septic tank were not in good working condition. The 
evidence shows that on occasions the sewer backed up 
into the washroom and into several of the cabins. Ap- 
pellants had a plumber come out on several occasions in 
order to have this condition corrected. They also had to 
have the septic tank cleaned and the pump used in 
connection therewith fixed, as it did not work properly. 
We find nothing unusual in this. They are normal to 
older properties and such as a buyer should ordinarily 
expect might occur. 

Appellants complain that’ the entire premises were not 
in good condition. There is evidence the linens were 
full of holes, that parts of the wood in some of the 
screens had to be replaced because they were rotten, 
and that some sills had to be replaced for the same rea- 
son. These are things appellants should have observed 
during their examination and about which they are 
now estopped to complain. There were also some re- 
placements, improvements, and betterments made but 
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that was a matter entirely within the discretion of ap- 
pellants. They knew, or should have known, they were 
not buying a new motel. If they wanted to replace some 
old equipment with new it was all right but they cannot 
properly complain of their decision in this respect. 

Were the appellants guilty of such unreasonable de- 
lay, after gaining knowledge of the termites being in the 
property, that they are thereby prevented from re- 
scinding the contract? 

“It is a general and well-established rule that there 
can be no rescission of a contract unless the parties can 
be placed in statu quo or substantially so.” Perry v. 
Meyer, 110 Neb. 347, 193 N. W. 717. 

“Whether the right of one party to a contract to re- 
scind the same arises on account of fraud inducing the 
contract or on account of a breach by the other party 
of a dependent covenant, such right is barred by failure 
of the one party, for an unreasonable time after knowl- 
edge of the facts giving rise to such right, to declare a 
rescission and disclaim the benefits of the contract.” 
Platner v. Ellingwood, 123 Neb. 719, 243 N. W. 896. See, 
also, Sipola v. Winship, supra; Rayburn v. Norton, supra; 
Rasmussen v. Hungerford Potato Growers Assn., 111 
Neb. 58, 195 N. W. 469. 

“If the purchaser has knowledge of the grounds upon 
which he is entitled to rescind, an unreasonable delay 
upon his part, especially if accompanied by such change 
of circumstances as makes it impracticable for him to 
place the vendor in statu quo, or by such acts or con- 
duct on the part of the purchaser as constitute waiver, 
prevents him from exercising his right to rescind. Even 
where time is not of the essence of the contract, a pur- 
chaser may still lose his right to rescind by delaying 
action to a time, which, under the circumstances, is un- 
reasonable.” 66 C. J., Vendor and Purchaser, § 476, p. 
824, 

“The question whether laches exists in a particular 
case depends upon its own peculiar circumstances and is 
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addressed to the sound discretion of the court, the ques- 
tion of the unreasonableness of the delay depending 
largely upon the nature of the property in the particular 
case.” 66 C. J., Vendor and Purchaser, § 477, p. 825. 

The evidence shows termites multiply rapidly and 
spread quickly through a building once they gain a foot- 
hold therein. After appellants discovered the termites 
in the residence-office building in the latter part of 
June 1952 they made no effort to eradicate or control 
them, although the evidence shows that can be done. 
They continued to operate the motel, having changed its 
name to Siesta Motel, and bought and put up signs to 
that effect. Naturally the longer the termites are left 
free to operate the more damage they will do. It. was 
only after they discovered additional evidence of ter- 
mites in several of the cabins in the early part of Septem- 
ber 1952 that they took action. This was after the 
tourist season for 1952 was practically over. It is ap- 
parent the business had not been as profitable as appel- 
lants had anticipated and so, when they found this addi- 
tional evidence of termites, they decided it was a good 
time to give the motel back to the executors. Mr. 
Russo testified that he and his wife were having domestic 
trouble about this time so he considered it would be a 
good idea to get rid of the motor court. 

Under these circumstances we do not think appel- 
lants are entitled to rescind. They should have acted 
when they first discovered the place had termites and 
therefore not as represented. By waiting until Septem- 
ber we find they affirmed the contract and that rescission 
should be denied. 

That brings us to the question, are the executors en- 
titled to specific performance of the contract and escrow 
agreement as decreed by the trial court? 

Appellants contend the executors are limited to $1,000 
damages for nonfulfillment of the contract. In this 
respect the contract provides: “IT IS MUTUALLY 
AGREED that time is an essential element in this con- 
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tract, and it is agreed in case either party shall fail to 
perform the stipulations of this contract, or any part 
thereof, the failing parties shall pay to the other parties 
of this contract, the sum of One Thousand Dollars, 
($1000.00) as damages for non-fulfillment of the con- 
tract.” 

The foregoing provision was based on time being an 
essential element of the contract. The element of time 
was waived by the provisions of the escrow agreement 
hereinbefore set forth. The terms of the escrow agree- 
ment permitted appellants to go into immediate posses- 
sion and with it was waived the provision for damages 
based thereon as possession thereunder was not contem- 
plated until the provisions thereof had been fulfilled. 
The record clearly indicates a purpose to rely on the 
provisions of the escrow agreement to secure perform- 
ance. See Perry v. Meyer, supra. 

“The burden is primarily on the party seeking spe- 
cific performance to show his right in equity and good 
conscience to the relief sought, * * *.” 81 C. J. S., Specific 
Performance, § 140, p. 712. 

“As a general rule, if defendant has been induced 
to make the contract by reason of any material misrep- 
resentation on the part of plaintiff or his agent, spe- 
cific performance will be denied, whether the misrepre- 
sentation was willful and intended, or made innocently 
or with an honest belief in its truth.” 81(C. J.8., Specific 
Performance, § 43, p. 520. 

“Under this theory, in the exercise of the discretion 
vested in the court in the granting of a decree of specific 
performance, a court of equity may, and in a proper 
case will, deny specific performance of a contract which 
is tainted with fraud, or was induced by misrepresenta- 
tions of the complainant, although such fraud or mis- 
representations were not such or were not made under 
such circumstances as to invalidate the contract, or were 
not such as would authorize the cancellation thereof. 
The representations need not be fraudulent.” 49 Am. 
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Jur., Specific Performance, § 49, p. 64. See, also, 87 
A. L. R. 1346. 

“The specific performance of a contract by a court 
of equity is not generally demandable or awarded as 
a matter of absolute legal right but is directed to and 
governed by the sound legal discretion of the court, de- 
pendent upon the facts and circumstances of each par- 
ticular case. It will not be granted where enforcement 
would be unjust, and may be denied where the party 
seeking it has failed to perform.” O’Brien v. Fricke, 
supra. 

The executors represented the motel property to be 
in good condition when, in fact, it was in a damaged 
condition because it contained termites. Under these 
circumstances specific performance of the contract would 
be unjust and the trial court was in error in granting it. 

Appellants are entitled to some form of relief in this 
proceeding because of the damaged condition of the 
motel for, as we said in Herrin v. Johnson Cashway 
Lumber Co., 153 Neb. 693, 46 N. W. 2d 111: “It is the 
practice of courts of equity, when they once have obtained 
jurisdiction of a case, to administer all the relief which 
the nature of the case and the facts demand, and to 
bring such relief down to the close of the litigation be- 
tween the parties.” See, also, Best & Co., Inc. v. City 
of Omaha, 149 Neb. 868, 33 N. W. 2d 150; Lincoln Joint 
Stock Land Bank v. Barnes, 143 Neb. 58, 8 N. W. 2d 545. 

It is true that the remedies of rescission and dam- 
ages are inconsistent; the former proceeding upon dis- 
affirmance and the latter upon affirmance of the con- 
tract. James v. Hogan, 154 Neb. 306, 47 N. W. 2d 847; 
Rasmussen v. Hungerford Potato Growers Assn., supra. 

If the contract is actually rescinded it thereby becomes 
nonexistent. James v. Hogan, supra. 

However, an election of remedies is not made if, in 
fact, the remedy sought does not exist. Bratt v. Wishart, 
136 Neb. 899, 287 N. W. 769; Live Stock Nat. Bank v. 
Marshall, 131 Neb. 185, 267 N. W. 414; Henley v. Live 
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Stock Nat. Bank, 127 Neb. 857, 257 N. W. 244; Fuller v. 
Fried, on rehearing, 57 N. D. 824, 224 N. W. 668; Heibel v. 
United States Air Conditioning Corp., 206 Minn. 288, 
288 N. W. 393. 

We said in Henley v. Live Stock Nat. Bank, supra: 
“The doctrine of election of remedies has no application 
where the former action was a futile attempt to assert 
an alleged right which plaintiff never possessed, and 
in the assertion of which she was defeated.” 

And in Bratt v. Wishart, supra, we held: “It has been 
held by this court that ‘A futile attempt to assert a non- 
existent remedy does not, under the doctrine of election 
of remedies, preclude a resort to a legal remedy or 
operate as an estoppel to assert it.’ Live Stock Nat. 
Bank v. Marshall, 131 Neb. 185, 267 N. W. 414. See 
Henley v. Live Stock Nat. Bank, 127 Neb. 857, 257 N. W. 
244; 18 Am. Jur. 146, sec. 24.” 

As was said by the Supreme Court of Minnesota in 
Heibel v. United States Air Conditioning Corp., supra: 
“This decision is the trail’s end for plaintiff’s attempt 
to rescind. But we cannot order judgment for defendant 
on its counterclaim for unpaid purchase price. That is 
because rescission is but one of the buyer’s remedies 
for breach of warranty. See 2 Mason Minn. St. 1927, 
§ 8443. His unsuccessful attempt to rescind is not such 
an election of remedies as to bar any other. Holcomb 
& Hoke Mfg. Co. v. Osterberg, 181 Minn, 547, 233 N. W. 
302, 72 A. L. R. 722. Such a frustrated attempt to 
pursue a wrong remedy is not an election which will bar 
one otherwise right. In re Van Norman, 41 Minn. 494, 
43 N. W. 334; Ross v. Amiret Farmers Elev. Co., 178 
Minn. 93, 226 N. W. 417.” 

If the attempted rescission is not successful because the 
party seeking to rescind is found to have actually af- 
firmed the contract then the contract exists and rights 
thereunder may be enforced. See, Herdan v. Hanson, 
182 Cal. 538, 189 P. 440; Urdang v. Posner, 220 App. 
Div. 609, 222 N. Y. S. 396; Waters v. Woods, 5 Cal. 
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App. 2d 483, 42 P. 2d 1072; Reinertson v. Struthers, 201 
Iowa 1186, 207 N. W. 247; Bischoff v Hustisford State 
Bank, 195 Wis. 312, 218 N. W. 353; Fuller v. Fried, supra; 
Heibel v. United States Air Conditioning Corp., supra. 

As held in Reinertson v. Struthers, supra: “* * * the 
failure to secure relief based upon a rescission, unless 
for a failure to establish the frdud, simply leaves the 
party who sought it in the attitude of having conclusive- 
ly affirmed the contract. But affirmance of the contract 
does not waive the fraud, nor bar the right to recover 
damages, but bars a subsequent rescission merely.” 

And as stated in Fuller v. Fried, supra: “The over- 
whelming weight of authority is to the effect that in 
these circumstances, that is, where the buyer seeks to 
avail himself of the remedy of rescission and such rem- 
edy no longer exists, the buyer is not precluded from 
invoking the only existing remedies, namely, some rem- 
edy based upon the theory of the continued existence of 
the contract.” 

The cause of action in either event is fraud and the 
allegations of fact would be precisely the same in sub- 
stance, the only substantial difference between the two 
being the form of relief prayed for. See, Friederichsen 
v. Renard, 247 U. S. 207, 38 S. Ct. 450, 62 L. Ed. 1075; 
Waters v. Woods, supra; Reinertson v. Struthers, supra; 
Rasmussen v. Hungerford Potato Growers Assn., supra. 

While evidence of the damage caused by the termites 
was introduced we do not think it sufficiently relevant 
to April 22, 1952, when the appellants actually went 
into possession of the property, that we can properly act 
in regard thereto. But we do not think this litigation 
should end because of that fact. 

As stated in Fuller v. Fried, supra: “* * * we are of 
the opinion that the ends of justice require that the 
plaintiffs be permitted, if they so desire, upon such terms 
as may be just, to file an amended complaint asking re- 
lief by way of damages for breach of warranty.” See, 
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also, Heibel v. United States Air Conditioning Corp., 
supra. 

We therefore reverse the judgment of the district 
court and remand the cause thereto for further pro- 
ceedings in accordance herewith subject, however, to 
the following directions: That appellants be given 60 
days to amend their action for one in damages; that if 
they so elect, then that issue be tried and determined 
by the trial court; and that if the value of the motel 
property, as of April 22, 1952, be found to have actually 
been damaged because of termites being therein, the 
amount thereof. 

If, within 60 days, the appellants do not elect to 
amend their cause to one for damages then the trial court 
is directed to order the provision of the escrow agree- 
ment to be carried out and to do the same, even though 
the appellants have elected to amend, if, after trial, 
no damages are found to have been established. If, how- 
ever, it is found the property, as of April 22, 1952, was 
damaged by the fact that termites existed therein and 
the amount thereof determined, then the trial court is 
ordered to direct the escrow agent to pay the appel- 
lants the amount of such damages and to turn over to 
the executors the balance of the purchase price remain- 
ing in its possession, including the note and mortgage 
which is a part thereof, and to generally carry out the 
other provisons of the escrow agreement. 

REVERSED AND REMANDED WITH DIRECTIONS. 


LORAYNE R. KASAI, APPELLEE, V. STEVE KASAI, APPELLANT. 
71 N. W. 2d 105 


Filed June 17, 1955. No. 33729. 


1. Divorce. The power to set aside or modify a decree of divorce 
under section 42-340, R. R. S. 1948, is not absolute but must 
be exercised within a sound legal discretion. 

Where a default has been regularly entered in an ac- 
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tion for divorce it is largely within the discretion of the trial 
court to say whether or not the defendant shall be permitted to 
come in afterwards and make his defense and, unless an abuse 
of discretion be made to appear, this court will not interfere. 

3. Judgments. If the evidence given at the original trial is not 
contained in the record under review, the court cannot determine 
whether the judgment rendered on such trial was the result of 
false testimony. 


APPEAL from the district court for Hall County: 
Ernest G. Krocer, JupcE. Affirmed. 


Grenville P. North and Lloyd W. Kelly, for appellant. 
Harold A. Prince, for appellee. 


Heard before Summons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLAuGH, JJ., and KoxJer, District 
Judge. 


Koxger, District Judge. 

The plaintiff, LoRayne R. Kasai, obtained a divorce 
from defendant Steve Kasai by a decree entered on 
March 11, 1954. On September 10, 1954, defendant filed 
a motion and application praying that the decree be 
set aside on the grounds that it had been obtained by 
fraud and perjured testimony. After a hearing thereon 
the district court entered an order overruling the mo- 
tion. We affirm that order. 

The second amended petition upon which the case was 
tried, in addition to other necessary allegations, described 
in detail acts of cruelty on the part of the defendant 
toward the plaintiff as grounds for divorce. All of the 
property standing in the names of the parties was spe- 
cifically described. Plaintiffs claim that substantially 
all of this property had been inherited from her de- 
ceased former husband and that nothing had been added 
through defendant’s endeavors or from his resources 
was clearly set out. The prayer was for an absolute 
divorce, for the return of her former name, and for 
an order quieting the title of all of the property de- 
scribed in her. 
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The defendant, after interposing some preliminary 
pleadings, filed an answer which put in issue the ma- 
terial allegations of the petition and a cross-petition the 
allegations in which were extremely uncomplimentary 
to plaintiff. 

March 11, 1954, was the date set for trial. Defendant 
caused subpoenas to be served on six witnesses re- 
quiring them to be present for the purpose of giving 
testimony in his behalf. He appeared in the courtroom 
at the appointed time with his attorney. Plaintiff and 
her attorney and witnesses were there ready to pro- 
ceed. At this juncture defendant asked if he could talk 
to his wife. It was arranged, and the two went alone 
into the jury room. In about 10 minutes they returned 
into the courtroom. Defendant stated he did not want 
to go on with the case. He requested his lawyer to 
withdraw. The answer was withdrawn and the cross- 
petition was dismissed by defendant. Plaintiff’s lawyer 
moved that the cross-petition be expunged from the 
record and the motion was sustained. Defendant was 
found and adjudged to be in default and the trial pro- 
ceeded. The transcript discloses. that plaintiff’s testi- 
mony was corroborated by various witnesses. A decree 
was signed and entered on the day of the trial, finding 
that the allegations in plaintiff’s second amended peti- 
tion were true and awarding her the relief prayed for. 
This included specifically and in detail an award of 
the property to her in strict accordance with her claims 
as set out in her petition. 

As to the alleged fraud, defendant claimed that plain- — 
tiff, during their talk in the jury room, promised to pay 
him $10,000 within 6 months after the entry of the 
divorce decree, to pay the costs of the action and his 
attorney’s fee, and that there would be no determina- 
tion of the title to the real estate in the decree if he 
would withdraw from the case, giving as her reason 
that she would like to save her face as far as scandal 
was concerned. According to his claim he was to give 
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her a quitclaim deed to the property after payment of 
the $10,000 to him. 

Plaintiff testified that defendant, in the jury room, 
said he still loved her, to which she replied that he 
did not act like it when he filed his cross-petition for 
all people to read ‘‘and talk about me and drag me in 
the mud.” Also, that he asked to meet and talk with 
her over a cup of coffee that afternoon and wanted a 
chance to win her back. She stated that she agreed 
to meet him for the cup of coffee if her brother-in-law 
and sister-in-law were present, and made no promise as 
to a reconciliation but told him if he felt he could 
“hurdle that barrier’ that he had put up between them, 
she would not stop him. She said there was no mention 
of money during this conversation, and denied that she 
had ever promised to pay him anything. 

There is no corroboration whatever for defendant’s 
story. All later circumstances tend to support the one 
told by plaintiff. For example, the decree entered on 
the very day of the alleged promise quieted title to all 
the property in plaintiff. This was contrary to what 
plaintiff had promised if defendant’s story is true, yet he 
made no complaint, filed no motion for new trial, and 
took no action at all until almost 6 months later. De- 
fendant’s statement that plaintiffs reason for promising 
to pay him $10,000 to withdraw was her desire to avoid 
a scandal questions itself when it is remembered that 
he had already filed in the clerk’s office, open to public 
inspection, his cross-petition containing all of the scan- 
dalous material that he relied upon and there was no 
way she could have been relieved of scandal. On the 
afternoon of the trial the parties had coffee together 
in the presence of the plaintiff’s brother-in-law and 
sister-in-law, which was in accord with plaintiff’s story. 
At this meeting no mention was made of any money 
due from plaintiff to defendant. Defendant wrote to 
plaintiff later and called her over long distance tele- 
phone but never asserted any claim for money due 
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him. He did ask her to send him $200 or $300 at one 
time, and she agreed to buy some tools which were his 
for $200. This money was sent by plaintiff’s brother- 
in-law. Defendant was in Grand Island some time after 
the divorce decree was entered but at no time until 
the filing of the motion to set aside the decree did de- 
fendant assert any claim that plaintiff owed him $10,000 
or any other amount. 

The power to set aside or modify a decree of divorce 
under section 42-340, R. R. S. 1943, is not absolute but 
must be exercised within a sound legal discretion. 
Arent v. Arent, 159 Neb. 347, 66 N. W. 2d 813; Pittman 
v. Pittman, 148 Neb. 864, 29 N. W. 2d 790. 

Where a default has been regularly entered, as it 
was in this case, it is largely within the discretion of 
the trial court to say whether the defendant shall be 
permitted to come in afterwards and make his defense 
and, unless an abuse of discretion is made to appear, 
this court will not interfere. Roberts v. Roberts, 157 
Neb. 163, 59 N. W. 2d 175. 

The trial court held against the contentions of the 
defendant. Certainly it cannot be said under the record 
in this case that the trial judge abused his discretion. 
The record preponderates in favor of the contrary view. 

With reference to defendant’s claim that the decree 
was obtained by false testimony, it need only be pointed 
out that the evidence given at the original trial is not 
contained in the record upon which this cause is sub- 
mitted. This being true, the court cannot determine 
whether or not the decree rendered at the trial was 
the result of false testimony. Glissmann v. Grabow, 155 
Neb. 690, 53 N. W. 2d 94. The presumption is that it 
was not. 

The order of the district court is affirmed. 

. : AFFIRMED. 
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Howarp V. KANOUFF ET AL., APPELLEES, v. SARAH G. 
NorTON, APPELLANT, IMPLEADED WITH THE HEIRS OF 
DELLA BIXLER, DECEASED, ET AL., APPELLEES. 

71 N. W. 2d 89 


Filed June 17, 1955. No. 387381. 


1. Judgments. The district court is without power to set aside 
its decree after the term at which it was rendered in the absence 
of a showing of a statutory or equitable ground therefor. 

A consent decree is usually treated as an agreement 

between the parties. It is accorded greater force than ordinary 

judgments and ordinarily will not be modified over objection 
of one of the parties. 


APPEAL from the district court for Holt County: Day- 
Ton R. Mounts, Jupcs. Affirmed. 


C. Russell Mattson and Donald R. Kanzler, for appel- 
lant. 


Julius D. Cronin, George O. pene and Howard V. 
Kanouff, for appellees. 


Heard before Simmons, C. J., Carter, MEssmoreE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is an action by Howard V. Kanouff and Raymond 
W. Moody, plaintiffs, against Sarah G. Norton and un- 
named heirs, devisees, legatees, personal representatives, 
and all others having or claiming an interest in the 
estate of Della Bixler, deceased, defendants, to quiet 
title to certain lands in Holt County, Nebraska. Sarah 
G. Norton was the only defendant who appeared at 
any stage of the proceedings. After issues were joined 
the case came on for trial and a trial was had as to 
all of the defendants and title was, by decree of court, 
generally quieted in favor of plaintiffs as to the un- 
named defendants. As to the defendant Sarah G. Nor- 
ton, who will be hereinafter referred to as the defend- 
ant, the decree quieted title in the plaintiffs against her 
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pursuant to her consent. She was at the time repre- 
sented by counsel. 

By the part of the decree quieting title against the 
defendant it was provided that if defendant should pay 
to plaintiffs $20,000 on or before April 1, 1954, plaintiffs 
would convey the real estate to her subject to existing 
liens and encumbrances of record. The decree further 
provided that for failure to pay the $20,000 by April 1, 
1954, the defendant would have no further interest in 
the land. There are other provisions of the consent por- 
tion of the decree relating to both plaintiffs and the 
defendant but they have no significance here. 

The defendant failed to comply with the obligation 
assumed by her and imposed by the decree. 

On April 26, 1954, the defendant filed a petition in 
the original action to vacate the decree. Later, on July 
28, 1954, an amended petition was filed. The amended 
petition is the basis of this proceeding. 

To the amended petition an answer was filed and 
thereafter a trial was had, whereupon the petition was 
dismissed by decree of the district court. 

This decree was undoubtedly a correct and proper 
disposition of the case. The petition fails to set forth 
any legally or equitably recognizable grounds for the 
vacation of the original decree. 

Defendant’s allegations as grounds for the vacation 
of the decree are that the plaintiffs promised to extend 
the time for the payment of the $20,000 beyond April 
1, 1954, and that she was not fully aware of the nature 
and legal consequences of the decree. She does not 
contend that her counsel did not fully advise her, neither 
does she contend that any fraud or undue influence was 
practiced upon her by the plaintiffs, nor does she con- 
tend that mutual mistake was accountable for the decree. 

It is assumed that the petition to vacate was filed at 
a term subsequent to the term at which the decree was 
entered since the decree was entered November 23, 
1953, and the petition to vacate was filed April 26, 1954. 
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Under such circumstances the district court in equity 
had no power to set aside the decree in the absence 
of statutory grounds unless the circumstances disclosed 
showed some ground for equitable relief. Van Every v. 
Sanders, 69 Neb. 509, 95 N. W. 870; Howard Stove & 
Furnace Co. v. Rudolf, 128 Neb. 665, 260 N. W. 189; 
Watters v. Harris, 147 Neb. 1081, 26 N. W. 2d 182; 
Davies v. De Lair, 148 Neb. 395, 27 N. W. 2d 628. The 
facts here do not bring this case within the purview of 
these rules. 

Also a consent judgment is ordinarily treated as an 
agreement between the parties. It is accorded greater 
force than ordinary judgments and will not be modified 
over objection by one of the parties. Clark v. Charles, 
55 Neb. 202, 75 N. W. 563; McArthur v. Thompson, 140 
Neb, 408, 299 N. W. 519, 139 A. L. R. 413. 

For the reasons herein stated the decree of the dis- 
trict court is affirmed. 

AFFIRMED. 


GrorcE O. BARNES ET AL., APPELLEES, V. JoHN L. Davitt, 


APPELLANT. 
T1 N. W. 2d 107 


Filed June 17, 1955. No. 33745. 


J. Trial. When the facts pertaining to the relationship of the 
persons involved are in dispute, or more than one inference 
can be drawn therefrom, the question is for the jury. 

2. Appeal and Error. It is not the province of this court in re- 
viewing the record in an action at law to resolve conflicts in 
or weigh the evidence. 

3. Trial: Appeal and Error. Findings of a court in a law action 
in which a jury is waived have the effect of the verdict of a 
jury, and judgment thereon will not be disturbed unless clearly 
wrong. 


AppEAL from the district court for Greeley County: 
Wituiam F. SPIKEs, JuDGE. Affirmed. 
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Thomas W. Lanigan, for appellant. 


Lanigan & Ondracek and Harold E. Connors, for ap- 
pellees. 


Heard before Summons, C. J., CARTER, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 


CHAPPELL, J. 

Plaintiffs, George O. Barnes and Louis V. Barnes, 
originally filed this forcible entry and detainer action 
in the county court of Greeley County on May 11, 1953, 
against defendant John L. Davitt, seeking restitution of 
described land owned by plaintiffs in said county. In 
that court, upon trial to a jury of issues made by plain- 
tiffs’ complaint and defendant’s plea of not guilty and 
his special plea hereinafter set forth, the jury returned 
a verdict finding defendant guilty as charged and judg- 
ment was rendered thereon for plaintiffs, costs taxed 
to defendant. Therefrom defendant appealed to the 
district court, where the cause was tried to the court, 
jury waived, upon the issues: as made by plaintiffs’ 
complaint filed in the county court and defendant’s 
pleas thereto. At conclusion of all the evidence, the 
trial court found and adjudged that defendant was guilty 
as charged, and taxed costs to defendant. Thereafter 
defendant’s motions to vacate the judgment and render 
judgment for defendant and for a new trial were over- 
ruled. Therefrom defendant appealed to this court, 
assigning that the trial court erred in rendering such 
judgment and overruling his motions. We conclude 
that the assignments should not be sustained. 

Plaintiffs’ complaint alleged that they were the owners 
in fee simple of the described land involved, and that 
on or about May 3, 1953, defendant unlawfully, forcibly, 
and without their consent, entered the premises and 
unlawfully detained possession thereof; and that on 
May 5, 1953, they duly served upon defendant a written 
3-day notice to vacate, which period had fully elapsed, 
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yet defendant continued to unlawfully and-forcibly de- 
tain possession of the premises. They prayed for resti- 
tution and costs. 

Thereto defendant filed a plea of not guilty and.as a 
special plea alleged that the described land was en- 
closed by a fence and had been used by him for pas- 
turage purposes for a number of years under oral lease 
from the former owner, one Harry J. Rooney; that in 
February 1951, a rental of $625 cash rent therefor was 
agreed upon and paid, and defendant held over for the 
year 1952 and paid the same rent under the February 
1951 agreement; that defendant had possession of and 
used the premises up to the present time and claimed the 
right to possession for 1953 as a holdover tenant from 
year to year; that no 6-months’ notice to vacate or ter- 
minate his tenancy was served upon him as required by 
law; and that on or about April 16, 1953, he tendered 
the 1953 rent to Rooney, but it was refused. Defendant 
further alleged that on or about May 1, 1953, pursuant 
to custom which he had followed for many years, he 
lawfully repaired the fences and wells, and on or about 
May 3, 1953, he peacefully and lawfully ran some of his 
livestock on the land and is now in lawful possession 
thereof, using the same for pasturage purposes.. He 
prayed for dismissal of plaintiffs’ complaint. We have 
summarized defendant’s pleas at length because, as here- 
inafter observed, his own testimony as well as the evi- 
dence adduced by plaintiffs, is in conflict therewith in 
several material respects. 

In Borcherding v. Eklund, 156 Neb. 196, 55 N. W. 2d 
643, this court held: “In testing the sufficiency of evi- 
dence to support a verdict it must be considered in the 
light most favorable to the successful party, that is, every 
controverted fact must be resolved in his favor and he 
should have the benefit of every inference that can 
reasonably be deduced therefrom.” 

In Curry v. Bruns, 136 Neb. 74, 285 N. W. 88, we held: 
“When the facts pertaining to the relationship of the per- 
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sons involved are in dispute, or more than one infer- 
ence can be drawn therefrom, the question is for the 
jury.” 

As held in Snyder v. Farmers Irr. Dist., 157 Neb. 771, 
61 N. W. 2d 557: “It is not the province of this court 
in reviewing the record in an action at law to resolve 
conflicts in or weigh the evidence.” Further, in Scotts- 
bluff Nat. Bank v. Blue J Feeds, Inc., 156 Neb. 65, 54 
N. W. 2d 392, we held: “Findings of a court in a law 
action in which a jury is waived have the effect of the 
verdict of a jury, and judgment thereon will not be 
disturbed unless clearly wrong.” 

Section 27-1401, R. R. S. 1943, provides a remedy 
“as well against those who make unlawful and forcible 
entry into lands and tenements, and detain the same, as 
against those who, having a lawful and peaceable entry 
into lands or tenements, unlawfully and by force hold 
the same; * * *.” 

In Critchfield v. Remaley, 21 Neb. 178, 31 N. W. 687, 
this court held: ‘Where lands are leased to a tenant for 
one year for a stipulated rent reserved, and after the 
expiration of the lease the tenant, without further con- 
tract, remains in possession, and is recognized as a ten- 
ant by the landlord, in the receipt of rent for another 
year, this will create a tenancy from year to year. 

“In such case the tenancy can only be terminated by 
the agreement of the parties, express or implied, or by 
notice given, six calendar months ending with the 
period of the year at which the tenancy commenced.” 
See, also, Farley v. McKeegan, 48 Neb. 237, 67 N. W. 161. 

Also, in Pusey v. Presbyterian Hospital, 70 Neb. 353, 
97 N. W. 475, 118 Am. S. R. 788, this court held: “A 
tenancy from year to year will not be created against 
the contrary intention of both parties, landlord as well 
as tenant, and the payment of rent is merely an evi- 
dential fact bearing upon the question of the intent of 
the parties. Johnson v. Foreman, 40 Ill. App. 456.” 

Further, in State v. Cooley, 156 Neb. 330, 56 N. W. 2d 
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129, we said: “ ‘It is generally held that if, after the 
expiration of a lease, the tenant pays rent and the land- 
lord accepts the payment, the lease is extended. The 
extended term is usually said to be from year to year, 
although it is probable that in most cases it is meant 
that such a term results when the lease is for a year 
or for years. It has been generally ruled, however, 
that there is only a presumption of a tenancy from year 
to year arising from a holding over and that such pre- 
sumption, or implication of the law as it is sometimes 
called, is rebuttable. It is rebuttable by showing that 
such a tenancy was not the intention of the parties or 
that they had entered into a contrary agreement.’ 32 
Am. Jur., Landlord and Tenant, § 940, p. 792. 

“In West v. Lungren, 74 Neb. 105, 103 N. W. 1057, 
we quoted the following from Montgomery v: Willis, 
45 Neb. 434, 63 N. W. 794: ‘“Such a tenancy will be 
presumed where a tenant remains in possession after the 
expiration of his term, and his tenancy is recognized by 
the landlord, where no new contract was made. Critch- 
field v. Remaley, 21 Neb. 178. This rule is, however, 
only a rule of presumption, and the presumption is re- 
butted by proof of a different agreement, or of facts 
inconsistent with the presumption. Shipman v. Mitchell, 
64 Tex. 174; Williamson v. Paxton, 18 Gratt. (Va.) 475; 
Grant v. White, 42 Mo. 285; Secor v. Pestana, 37 II. 
525.”’” See, also, Corcoran v. Leon’s, Inc., 126 Neb. 
149, 252 N. W. 819. 

In Miller v. Maust, 128 Neb. 453, 259 N. W. 181, citing 
numerous authorities, including Brown v. Feagins, 37 
Neb. 256, 55 N. W. 1048, and Tarpenning v. King, 60 
Neb. 213, 82 N. W. 621, this court held: “In an action 
of forcible entry and detainer, the ground of complaint 
is that the entry and detention were unlawful and forci- 
ble, absolute ownership or a possessory right not being 
a defense. 

“In an action of forcible entry and detainer, the 
character of the entry and detention is the test of plain- 
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tiff’s right to recover, where the complaint charges that 
defendant’s possession was obtained and held forcibly. 

“One purpose of the act empowering a justice of the 
peace to determine the issue in an action of forcible 
entry and detainer is to prevent even rightful owners 
of realty from taking the law into their own hands and 
recovering by violence what the remedial powers of a 
court would grant.” 

In the light of the foregoing rules we have examined 
the record. The material and relevant evidence ad- 
duced by plaintiffs may be summarized as follows: 
One Harry J. Rooney was the owner of 771 acres of 
sandhill pasture land about 3 miles west of Greeley. 
He had been the owner thereof since about 1943. From 
1944 through 1952 he had orally leased the land to 
defendant for only the pasture season, May 1 to October 
1 of each year. There is no evidence in this record of 
any agreement that defendant ever leased the land from 
March 1 to March 1 of any year. The rental therefor was 
for cash, and each year Rooney and defendant made a 
new agreement for such a lease. The rental contract 
price for this period was always by negotiation and 
differed for each year, except that it was the same for 
1951 and 1952. In that respect, defendant’s checks for 
payment of rent, offered by him and received in evidence 
marked “pasture rent,” and oral evidence as well, cor- 
roborrates that fact. 

The land was fenced and had two wells and two 
windmills upon it. Concededly, in accord with their 
agreements, Rooney was required to and did until 1953 
repair the fences before May 1 each year and keep them 
in repair. Concededly also, Rooney was required to 
and did until 1953 at or about the same time each year 
hook up the windmills and keep them and the wells 
in repair. When that was done defendant would put 
his livestock in the pasture until about October 1, when 
he would remove them. Concededly Rooney, as re- 
quired, did at that time each year until 1953 go on the 
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land, drain the water tanks, and unhook the windmills. 

During the summer of 1952 Rooney decided to and 
did rent the land for the 1953 pasture season to one 
James Dugan for $1,000, with the privilege of purchas- 
ing the land at $30 an acre. At once, on September 8, 
' 1952, Rooney so notified defendant in writing. In Jan- 
uary 1953, Rooney decided to sell the land. He placed 
it in the hands of a broker, and leased other land to 
Dugan. However, before the land was sold, Rooney 
gave defendant, who owned adjacent land, an oppor- 
tunity to buy it, which defendant refused to accept. When 
that was done, Rooney sold 209 acres of the land to 
Elmer L. Olson and Marjorie Davis Olson. Their agree- 
ment to do so, executed February 14, 1953, contained 
provision for possession by March 1, 1953. A warranty 
deed therefor was duly executed and delivered to the 
Olsons. Rooney also sold 320 acres of the land to 
plaintiffs. The agreement to do so, executed on Feb- 
ruary 12, 1953, contained a provision for possession on 
or before March 1, 1953. A warranty deed therefor 
was duly executed and delivered to plaintiffs. The rest 
of the 771 acres was then sold to one Mr, Dutcher, not 
involved in this action. 

The three purchasers then not knowing that defend- 
ant claimed any right of possession, went into possession 
of the land, which was not then occupied by defendant. 
Thereon they built division fences between their lands, 
and plaintiffs staked out a well spot and repaired the 
fences between their land and defendant’s adjoining 
land. Such fence was completed on or about Easter 
Sunday of 1953. 

Thereafter, on April 16, 1953, defendant tendered $625 
to Rooney as the pasture rent for 1953, which was re- 
fused. Then on April 20, 1953, defendant’s counsel 
notified Rooney, Olson, Dutcher, and plaintiffs in writing 
that defendant claimed possession of described land 
under a lease with Rooney from year to year, and he 
intended to retain possession for 1953. The. description 
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of the land involved was not complete, so on April 27, 
1953, defendant’s counsel completed the description and 
included therein another such notice to them in writing. 
Thereafter, on May 1, 1953, Rooney notified defendant’s 
counsel in writing that if defendant trespassed upon 
or let his cattle run upon the land that summer, proper 
legal means would be taken to stop it. Nevertheless, 
on or about May 3, 1953, defendant took down the line 
fence between his land and plaintiffs, kicked. down the 
fences between plaintiffs’ land and Dutcher’s land, and 
put about 100 head of his cattle on the land. Defendant 
then for the first time since 1944 hooked up the wind- 
mills, which were on Olsons’ land. Concededly, if de- 
fendant had a lease from year to year, no proper 6- 
months’ notice to vacate was given him. However, con- 
cededly, on May 5, 1953, a proper written 3-day notice 
to vacate was served upon defendant, who refused to 
vacate, and this action was commenced. 

Defendant’s evidence was directly conflicting with 
that adduced by plaintiffs in several material respects. 
He testified that he owned 880 acres of pasture land 
adjoining Rooney’s, and dealt with Rooney beginning in 
1944 when he rented the land for “additional pasture” 
and had a “continuous agreement for the pasture.” He 
claimed that he had a gate in one corner and a let- 
down in the fence at a more accessible point, and that, 
having a year to year lease, and according to custom, 
he ran his cattle back and forth the year around. He 
admitted that Rooney was required to and did hook up 
the windmills and repair the wells and fences in April 
of each year, and did unhook the windmills about Octo- 
ber 1 of each year. However, he claimed that after 
October 1 his cattle came from the land involved up to 
his own land for water. He claimed that when Rooney 
sold the land he had possession and continued to have 
possession of it. He admitted, however, that he took 
down Dutcher’s fence, let down the fence between his 
land and plaintiffs, and put his cattle in there on May 3, 
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1953, as claimed by plaintiffs; and that his hired man 
then went down and turned on the windmills. De- 
fendant denied that he had ever leased the land from 
May 1 to October 1 of each year, and denied that the 
terms of the lease were ever changed except for the 
amount of the rent. In that connection, however, he 
was asked: “Q. And was there any agreements about 
months on pasture, months or anything with Rooney 
made? A. Not that I know of.” 

Defendant’s hired man, so employed during the last 
3 years, was asked, referring to defendant: “Q. During 
those three years do you know whether he run his 
cattle the year around in this pasture, the land in con- 
troversy here? A. Nothing to stop him. They could 
go back down there. Q. Did they go back down there? 
A. Part of the time. * * * Q. And then the cattle would 
go up to Davitt’s tank and drink and go back down 
anytime of the year? A. Yes, they could go to Davitt’s 
well. Q@. And that has been going on since you have 
been there? A. Yes, sir, nothing to stop them.” Con- 
trary to plaintiffs’ evidence and defendant’s own testi- 
mony as well, he testified that the fence was in bad 
repair and already down when defendant’s cattle were 
put upon the land on May 3, 1953, but admitted that 
he then kicked the fence down between Dutcher’s land 
and plaintiffs’ land. 

A witness for defendant who rented for cash rent 
by the year testified that he lived 12 miles north of 
Greeley, up near the river, and that in that country 
grama grass will not grow on sandhills, but grows in 
the valleys where there is clay bottom, and if not eaten 
down in summer it was all right and customary to pas- 
ture it in winter. Another witness for defendant, who 
lived 12 miles north of Greeley, testified that he did 
not know the land involved, but his lessee of sand pas- 
ture puts his cattle in about the middle of June and 
leaves them in until it freezes up and becomes incon- 
venient to take care of them for winter, at which time 
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the lessee takes them home until the next spring. 

One of the plaintiffs, in rebuttal, testified that on 
Easter Sunday, 1953, when the fencing had been com- 
pleted, all of the fence between plaintiffs and defend- 
ant was up, with horses on defendant’s side thereof. 
Another witness, who lived at Greeley and owned pas- 
ture land 6 miles north of Greeley, testified for plain- 
tiffs in rebuttal that he leased land for the pasture 
season, May 1 to October 1, and according to general 
practice his cattle were never put back in after October 
1, although he had seen cattle in pastures the year 
around. 

In the light of such evidence and the rules of law 
heretofore set forth, we conclude that the judgment of 
the trial court should be and hereby is affirmed. 

AFFIRMED. 


Wayne C. OLSON, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
71 N. W. 2d 124 


Filed June 17, 1955. No. 33771. 


1. Automobiles. The punishment for an offense under section 
39-7,108 (3), R. R. S. 1943, is specifically defined in section 
39-7,127, R. R. §. 1943, and that part of any penalty imposed 
in excess of the maximum therein provided and not permitted 
under any other applicable penalty section is void. 

2. Statutes. Penal statutes are inelastic, must be strictly con- 
strued, and may not be extended by implication. 

3. Automobiles. The discretionary power given to the court in 
section 60-427, R. R. S. 1948, to revoke a driver’s license is 
limited to the charges of operating a motor vehicle in such 
a manner as to endanger life, limb, or property, or while under 
the influence of alcoholic liquor or any drug, brought under 
appropriate statutes, and does not apply to a simple charge of 
speeding brought under section 39-7,108 (3), R. R. S. 1948. 

4, Criminal Law: Appeal and Error. When a part of a sentence 
is illegal an appellate court may, if the sentence is divisible, 
modify it by striking out the illegal part. 
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ErroR to the district court for Phelps County: 
EpmunpD P. Nuss, Jupce. Affirmed as modified. 


Anderson, Storms & Anderson, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Ralph D. 
Nelson, for defendant in error. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLaucuH, JJ., and Koxger, District 
Judge. 


KoxJer, District Judge. 


By petition in error Wayne C. Olson, who entered a 
plea of guilty in the county court of Phelps County to 
a charge of second offense speeding, questions the le- 
gality of that part of the sentence imposed upon him 
which suspended his driver’s license for 6 months. The 
district court sustained the action of the county court 
and dismissed the petition in error filed therein. 


Wayne C. Olson is hereinafter referred to as the de- 
fendant. The caption of the complaint filed against him 
in the county court reads as follows: “COMPLAINT 
FOR SECOND OFFENSE, SPEEDING, Contrary to Sec- 
tions 39-7108 and 39-7127, Revised Statutes of Nebraska, 
1943.” In the body of the complaint it is charged that 
he did “willfully and unlawfully operate a motor ve- 
hicle * * * upon a highway outside of a city or village 
at a rate of speed exceeding 60 miles per hour between | 
the hours of sunrise and sunset, to-wit: at a rate of 
speed in excess of 75 miles per hour, and such being 
his second offense, * * * Contrary to Section 39-7108, 
Revised Statutes of Nebraska, 1943, * * *.” Defendant 
entered a plea of guilty. The county court fined him 
$50, suspended his driver’s license for 6 months, and 
taxed the costs to him. Without success, he presented 
his claim that the license suspension was not permitted 
under the law to the county court by motion to modify 
the sentence, and to the district court by petition in 
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error and a motion for new trial. He then raised the 
question here by proceedings in error. 

The pertinent parts of section 39-7,108, R. R. S. 1943, 
provide: “No person shall drive a vehicle on a highway 
at a speed greater than is reasonable and prudent under 
the conditions then existing. * * * (3) The following 
speeds shall be prima facie lawful, but in any case when 
such speed would be unsafe, they shall not be lawful: 
* * * (c) sixty miles per hour between the hours of sun- 
rise and sunset * * * (6) Except in metropolitan cities, in 
every charge of violation of this section, the complaint 
and also the summons or notice to appear, shall spe- 
cify the speed at which the defendant is alleged to 
have driven, also the prima facie speed applicable within 
the district or at the location.” 

The complaint in this case was filed under subsection 
(3) of the above section. The charge made was solely 
that of driving in excess of the prima facie legal limit. 

For the violation of section 39-7,108, R. R. S. 1943, 
the Legislature has provided a specific penalty. That 
penalty is set out in section 39-7,127, R. R. S. 1943, as 
follows: “Any person who shall violate any of the 
provisions of sections 39-726, 39-7,108 to 39-7,112 and 
39-7,115 to 39-7,117, or of any other law of this state 
relating to the operation of motor vehicles, shall, ex- 
cept as otherwise specifically provided, upon convic- 
tion thereof be punished as follows: (1) For a first 
such offense, such person shall be fined not less than 
ten dollars nor more than fifty dollars, or imprisoned 
in the county jail for not more than thirty days, or 
both; (2) for each subsequent such offense, such person 
shall be fined not less than twenty-five dollars nor 
more than two hundred dollars, or shall be imprisoned 
in the county jail for not more than sixty days, or both.” 

No other penalty is specifically provided for violation 
of section 39-7,108, R. R. S. 1943, so section 39-7,127, 
R. R. S. 1943, applies. No mention is made in section 
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39-7,127, R. R. S. 1943, of the revocation of a driver’s 
license. 


The State asserts that section 60-427, R. R. S. 1943, 
justifies the license suspension. This section provides 
in part as follows: “Upon conviction in any court 
within this state of any violation of any law of this. 
state pertaining to the operation of motor vehicles or 
of any city or village ordinance pertaining to the opera- 
tion of a motor vehicle in such a manner as to endanger 
life, limb or property, or while under the influence of 
alcoholic liquor or any drug * * * the magistrate or 
judge of such court may, in his discretion, suspend the 
license of such convicted person to operate a motor ve- 
hicle for any purpose for a period of time not less than 
ten days nor more than one year, * * *.” 

It is true that where a person is charged and con- 
victed under an applicable statute with the operation of 
a motor vehicle in such a manner as to endanger life, 
limb, or property, and no greater period of license sus- 
pension is provided in the statute under which the com- 
plaint or information is filed, his license may be sus- 
pended pursuant to the provisions of section 60-427, 
R. R. S. 1943. Kroger v. State, 158 Neb. 73, 62 N. W. 
2d 312. 

The charge set forth in the complaint against the 
defendant in the present case was speeding, and nothing 
more. There is no allegation that he operated his motor 
vehicle in such a manner as to endanger life, limb, or 
property, or while under the influence of alcoholic 
liquor or any drug. The statute, being criminal in na- 
ture, must be strictly construed and may not be extended 
by implication. Macomber v. State, 137 Neb. 882, 291 
N. W. 674. 

The State argues that section 60-427, R. R. S. 1943, 
should be construed so that the words “in such a man- 
ner as to endanger life, limb or property” be applied 
only to violations of city or village ordinances contain- 
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ing such provisions and not to violations of “any law of 
this state.” 

Under this construction, if one violated a law of this 
state by failing to stop at a stop sign, or driving with 
no taillight, or by using a muffler cut-out his driver’s 
license could be suspended. Also, the suspension in the 
present case for speeding could be sustained. We do 
not approve this theory. There is nothing in the gram- 
matical construction of the sentence nor in its punctua- 
tion to suggest such a meaning. It must be taken to 
mean exactly what it says. 

The punishment for an offense under section 39-7,108 
(3), R. R. S. 1943, is specifically defined in section 39- 
7,127, R. R. S. 1943, and that part of any penalty im- 
posed in excess of the maximum therein provided and 
not permitted under any other applicable penalty sec- 
tion is void. 

The discretionary power given to the court in section 
60-427, R. R. S. 1943, to revoke a driver’s license is 
limited to the charges of operating a motor vehicle in 
such a manner as to endanger life, limb, or property, or 
while under the influence of alcoholic liquor or any drug, 
brought under appropriate statutes, and does not apply 
to a simple charge of speeding under section 39-7,108 (3), 
R. R. $.,1943. 

The rule is that when part of a sentence is illegal an 
appellate court may, if the sentence is divisible, modify 
it by striking out the illegal part. Kroger v. State, 
supra. 

The order of the district court is modified and that 
part of the sentence suspending the defendant’s license 
is stricken. 

AFFIRMED AS MODIFIED. 
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Lro J. KOWALSKI, APPELLANT, v. NEBRASKA-IowA PACKING 
Co., A CORPORATION, ET AL., APPELLEES, SYLVIA KARNISH, 
ADMINISTRATRIX OF THE ESTATE OF FRANK PODLAZEWSKI, 


DECEASED, INTERVENER-APPELLANT. 
71 N. W. 2d 147 


Filed June 24, 1955. No. 33682. 


1, Corporations. A stockholder, before he can proceed in his own 
name but in behalf of the corporation for the redress of wrongs 
done to it, must establish that he has exhausted all available 
means to obtain relief through the corporation itself, unless 
the circumstances excuse him from so doing. That is a condi- 
tion precedent. 

Facts showing that he has complied with this condi- 

tion must be set forth in unmistakable terms in his bill. 

He must make an earnest and sincere and not a 

feigned or simulated effort to induce the managing officers of 

the corporation to take remedial action in its name. 

If he fails in this quarter, unless there is adequate 

reason to the contrary, he must resort to the stockholders and 

make an honest attempt to convince them that action ought to 

be instituted. , 

It is only from actual necessity, in order to prevent 

a failure of. justice, that a suit in equity for the benefit of the 

corporation can be maintained by a stockholder. 


AppEeAL from the district court for Douglas County: 
JAMES M. Patton, JupDcE. Affirmed. 


Theodore L. Kowalski, Norman Denenberg, and Herb- 
ert Denenberg, for appellants. 


Kennedy, Holland, DeLacy & Svoboda, Thomas Free- 
man, William Ritchie, and Bernard E. Vinardi, for ap- 
pellees. 


Heard before Smumons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BostaucuH, JJ., and Koxgrr, District 
Judge. 


Srmmmons, C. J. 

Plaintiff is a stockholder in the Nebraska-Iowa Pack- 
ing Company. He alleged that he brought this action 
for himself and all other stockholders similarly situated. 
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The Nebraska-Iowa Packing Company will hereinafter 
be called the Company. The action is against the Com- 
pany, its officers and directors, and Wilson & Company, 
a corporation. Wilson & Company will hereinafter be 
called Wilson. 

The Company for a number of years had been the 
owner of a packing plant which was leased to and oper- 
ated by Wilson. Asa result of an action approved by the 
stockholders, the Company sold the plant to Wilson 
and was proceeding to a dissolution of the Company. 
This action was brought to secure a decree holding for 
naught the action authorizing the sale and the sale to 
Wilson, and to restrain the sale and the dissolution of 
the Company. | 

After a series of amended pleadings and a petition in 
intervention, to which reference will later be made, 
issues were made and trial was had. 

At the close of plaintiff’s case-in-chief, the trial court 
sustained a motion to dismiss made by Wilson, the Com- 
pany, and the directors then before the court. 

The plaintiff and intervener appeal. 

We affirm the judgment of the trial court. 

The motions to dismiss were based on multiple rea- 
sons. Among them were the contentions that the plain- 
tiff and intervener prior to the institution of this ac- 
tion had not taken the necessary steps to qualify them 
or either of them to bring a derivative action on behalf 
of the Company, and had not shown the necessary legal 
status to bring a stockholder’s derivative action on be- 
half of the Company; and that neither the plaintiff nor 
intervener had made any attempt to exhaust their rem- 
edies within the corporation nor to persuade the stock- 
holders or directors to act for the purpose of rescinding 
the transactions in controversy. 

We determine that the action of the trial court was 
correct based on the above-recited elements of the motion 
to dismiss. We do not deem it necessary to examine or 
determine other questions presented. 
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In 1952, the officers of the Company negotiated a sale 
of the property involved to Wilson. Notice of a special 
meeting of the stockholders was sent to all stockholders 
June 24, 1952. The meeting was called for the purpose 
of approving or disapproving the contract of sale. This 
was accompanied by a letter to the stockholders. This 
was accompanied also by a card which authorized cer- 
tain of the Company directors to be the proxies of the 
signatory stockholders at the meeting. 

A second letter was sent July 12, 1952, to stockholders 
who had not responded to the first letter. 

A third letter was sent July 26, 1952, to stockholders 
holding 20 or more shares who had not nesranees to 
either of the earlier letters. 

The stockholders’ meeting was held. Proxies repre- 
senting 24,702 plus shares were received. The Company 
had outstanding 52,794 plus shares of stock. 

The resolution approving the contract was unanimous- 
ly adopted by the stockholders present in person and by’ 
proxies representing 30,471 plus shares of stock. 

Plaintiff is the owner of 10 shares of stock in the 
Company. 

December 4, 1952 (4. months after the sisckhoiders* 
meeting of August 4, 1952), plaintiff filed his petition 
beginning this action. He alleged that he brought the 
action on behalf of the Company, and on behalf of him- 
self and all others similarly situated. He alleged the 
corporate capacities of the Company and Wilson; the 
meeting of the stockholders; the favorable vote on the 
contract of sale and the sale; that the officers and di- 
rectors had failed to exercise prudence and sound busi- 
ness judgment; that the sale price was not commensu- 
rate with actual market value; that it did not have the 
requisite approval of the stockholders; and the attempted 
dissolution of the Company. 

On May 15, 1953, plaintiff filed an amended petition 
in which he amplified allegations of his original peti- 
tion. He further alleged that the president and attorney 
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of the Company, being one and the same person, was 
guilty of a breach of fiduciary duties; that his letters 
to the stockholders contained false and misleading state- 
ments; and that the stockholders’ meeting was held on 
the property of the Company rather than at its prin- 
cipal office. He alleged that it would be useless and 
unavailing to attempt to vindicate corporate rights of 
the Company through the corporation. By reference 
he based this upon allegations as to the property and the 
lease; the allegation that officers had secured proxies 
and voted them; the allegation that the president of the 
Company had received a fee of $25,000 from Wilson, 
and that it constituted a breach of duty; the allegation 
that the officers had failed to exercise any prudence or 
sound business judgment; and that the president had 
made false and misleading statements in the letters to 
stockholders prior to the stockholders’ meetings. He 
alleged further that there was insufficient time to ap- 
peal to the stockholders. 

There were subsequently filed amendments and sup- 
plemental amendments to the amended petition, not im- 
portant here. 

Although it is not important to our decision here, we 
think it right to point out that the $25,000 to be paid 
by Wilson to the Company for the account of its presi- 
dent “for services in working out and consumating this 
transaction” was specifically mentioned in the letter to 
the stockholders of June 24, 1952; it was also specifi- 
cally recited in the proxy form sent out for the signa- 
ture of the stockholders; and it was discussed in the 
letter of July 12, 1952, to the stockholders wherein it 
was recited that it was to the advantage of the Com- 
pany to have Wilson pay that fee. 

The petition in intervention was filed June 19, 1953, 
by the administratrix of a deceased stockholder’s estate, 
joining in the prayer of the plaintiff. It was alleged that 
the estate was owner of 40 shares of the Company stock. 
It appears that in December 1953, this stock was as- 
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signed to Sylvia Karnish. She is thereafter treated 
as the intervener. 

Neither the plaintiff nor intervener testified at the 
trial. There was evidence that plaintiff was seriously 
ill from May 22, 1952, and got back to his desk about 
October 1, 1952. He was unable to attend the stock- 
holders’ meeting. 

There is affirmative evidence that neither the plain- 
tiff, the intervening administratrix, nor any other stock- 
holder ever complained of this transaction to the presi- 
dent or board of directors of the Company between the 
date of the stockholders’ meeting of August 4, 1952, and 
the date this litigation was started, nor did they ask that 
the sale be set aside or that the matter be reconsidered. 

The Company had outstanding 52,794 plus shares of 
common stock; 30,471 plus shares of stock were voted in 
favor of approving the transaction here involved; and the 
owners of 22,323 plus shares did not vote. 

The plaintiff and intervener represent an ownership 
of 50 shares. 

Under the circumstances shown here, can they main- 
tain a derivative action, purporting to represent the 
stockholders to redress an alleged wrong done to the 
Company? 

Section 21-1,113, R. R. S. 1943, provides: “Every cor- 
poration operating or organized under this act, may at 
any meeting of its board of directors, mortgage, sell, 
lease or exchange all or substantially all of its property 
_and assets, including its good will and its corporate fran- 
chises, and such sale, lease or exchange may be made 
upon such terms and conditions and for such consider- 
ation, which may be in whole or in part shares of stock 
in, or other securities of, any other corporation or cor- 
porations, as its board of directors shall deem expedient 
and for the best interests of the corporation; provided, 
that such mortgage, sale, lease or exchange must first 
be authorized or later be approved by the affirmative 
vote of the holders of a majority of the stock issued 
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and outstanding given at a stockholders’ meeting duly 
called for that purpose, or when authorized by the writ- 
ten consent of the holders of a majority of the stock 
issued and outstanding; and provided further, that the 
articles of incorporation may require the vote or written 
consent of the holders of a larger proportion of the stock 
issued and outstanding.” 

The charge here goes basically to the decision taken 
at the stockholders’ meeting. 

The Legislature evidently intended that the questions 
presented originally by plaintiff should be advanced in 
the stockholders’ meeting. That would be the obvious 
forum in the absence of the statute. Plaintiff did not 
avail himself of that forum and makes no showing of an 
effort to cause such a forum to be set up for 4 months 
thereafter before beginning this litigation. Assuming 
that he personally was disabled for the first 2 months 
of that period, it does not follow that the owners of the 
remaining shares of stock were unable to act. His plea 
of no sufficient time is obviously without merit. 

In Fisher v. National Mtg. Loan Co., 132 Neb. 185, 271 
N. W. 483, we held: “The cases seem to hold that there 
must be a demand that the stockholders as.a body sue 
the directors before an individual stockholder may sue 
for himself or others so situated for the benefit of the 
corporation. There is one exception to this general 
rule, i.e., unless such request, for any reason, would be 
useless or unavailing. This exception seems to be recog- 
nized in most every case cited. The theory of the rule, 
and the exception, seems to be that the individual stock- 
holder must exhaust all means of redress within the 
corporation itself before bringing such an action.” 

Our rule is in accord with the rule generally adhered 
to and followed by the courts. The rule is stated in 
72 A. L. R. 628 as follows: “The cases are uniform in 
holding that there must be a request that the stock- 
holders as a body sue the directors; or that an action be 
brought for their benefit, before an individual stock- 
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holder may bring an action in the interest of the corpo- 
ration,—unless such a request would be useless and un- 
availing. In other words, an individual stockholder must 
exhaust all means of redress within the corporation be- 
fore bringing. an action in the interest of the corpora- 
tion.” See, also, 18 C. J. S., Corporations, § 525, p. 1210, 
§ 564, p. 1280; 13 Am. Jur., Corporations, § 459, p. 502. 
In Bartlett v. New York, New Haven & Hartford R. 
R. Co., 221 Mass. 530, 109 N. E. 452, the court held: “A 
stockholder of a corporation has no personal right of 
action against directors who have defrauded it and thus 
affected the value of his stock. Such wrongs are against 
the corporation itself and, except through that, have no 
relation to the stockholder. It is the corporation alone 
whose interests are directly concerned, whose rights are 
to be asserted, and to whose exclusive use the judgment, 
if recovered, must be paid. * * * A stockholder, before 
he can proceed in his own name but in behalf.of the cor- 
poration for the redress of wrongs done to it, must estab- 
lish that he has exhausted all available means to obtain 
relief through the corporation itself, unless the circum- 
stances excuse him from so doing. That is a condition 
precedent, Facts showing that he has complied with 
this condition must be set forth in unmistakable terms 
’ in his bill. He must make an earnest and sincere and not 
a feigned or simulated effort to induce the managing 
officers of the corporation to take remedial action in its 
name. If he fails in this quarter, unless there is ade- 
quate reason to the contrary, he must resort to the stock- 
holders and make an honest attempt to convince them 
that action ought to be instituted. Directors and the 
majority of stockholders: are presumed to be acting, 
not fraudulently, but with fair discretion in obedience 
to law, and in good faith toward all concerned, and with 
a consciousness of duty toward the corporation and all 
its stockholders. It is an implied condition of becoming 
a stockholder in a corporation that its general policy 
shall be determined by the holders of a majority of the 
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stock and that disagreements as to its dominating policy 
and as to the details of its management shall be settled 
by the stockholders, and that recourse cannot be had to 
the courts to adjust difficulties of this sort. It is only 
from actual necessity, in order to prevent a failure of 
justice, that a suit in equity for the benefit of the corpo- 
ration can be maintained by a stockholder.” 

Plaintiff pleads here that there were seven directors 
of the Company. Neither by pleading nor proof is there 
any suggestion that more than one might possibly have 
been moved by motive other than a good faith perform- 
ance of duty toward the corporation and its stockholders. 
Plaintiff neither pleads nor proves an effort to persuade 
the officers and directors to act as he now contends they 
should have acted. There is no basis here for a finding 
that a demand upon them would have met with refusal. 
Plaintiff did not explore, in any wise, the attitude of the 
directors. He made no showing to them of the alleged 
basis of his suit. He ignored them. It is true that the 
directors who were served and answered resisted plain- 
tiff’s litigation, but that came after the transaction had 
been substantially completed with Wilson and after the 
charges set out in the pleadings had been made. The 
rule contemplates this action be taken before, and not 
after, litigation is initiated. The Supreme Court of the 
United States has held: “It is not a trifling thing for 
a stockholder to attempt to coerce the directors of a 
corporation to an act which their judgment does not ap- 
prove, or to substitute his judgment for theirs.” Corbus 
v. Alaska Treadwell Gold Mining Co., 187 U. S. 455, 23 S. 
Ct. 157, 47 L. Ed. 256. 

Neither is there any basis here for a finding that an ap- 
peal to the stockholders would have been useless or 
unavailing. It was not tried. There is evidence that 
one stockholder, owner of 1,327 plus shares of stock, 
who was present at the stockholders’ meeting and who 
was one of the two stockholders seconding the motion 
to approve the sale, received $1,000 of the $25,000 fee 
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paid the president, and that he worked for the sale. 
This evidence of payment was volunteered by the presi- 
dent of the Company. If that motive prompted the one 
stockholder, it does not follow that the owners of the 
remaining shares of stock aggregating more than 51,000 
shares were so motivated. 

On this record, the allegation that this is a derivative 
action, within the conditions as to pleading and proof 
required by the rule, is a patent fiction. 

The trial court properly dismissed the cause. Its judg- 
ment is affirmed. 

AFFIRMED. 


MARYELLEN RICE, APPELLANT, Vv. RopERIcK J. NEISIuS, 


APPELLEE. 
71 N. W. 2d 116 


Filed June 24, 1955. No. 33698. 


1. Negligence. Gross negligence within the meaning of the motor 
vehicle guest statute means great and excessive negligence or 
negligence in a very high degree. It indicates the absence of 
slight care in the performance of a duty. 

When the evidence is resolved most favorably towards 
the existence of gross negligence, the question of whether or 
not it supports a finding of gross negligence is one of law. 

3. Automobiles. A verdict in a guest case should not be directed, 
or a cause of action dismissed, or a judgment entered notwith- 
standing the verdict, unless the court can definitely determine 
that the evidence of defendant’s negligence, when taken as a 
whole, fails to reach such degree of negligence that is considered 
gross. 


In order to recover damages for injuries sustained 
while riding in the host’s automobile, a guest must establish by 
a preponderance of the evidence the gross negligence of the 
host relied upon, and that such gross negligence so established 
was the proximate cause of the accident resulting in the damages 
sought. 


What amounts to gross negligence in any given case 
must depend upon the facts and circumstances. The fact that 
the operator of the automobile may have been guilty of ordinary 
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negligence is insufficient to warrant a recovery in favor of a 
guest. 


APPEAL from the district court for Douglas County: 
CARROLL O, STAUFFER, JUDGE. Affirmed. 


Lyle Q. Hills and Edward J. Baburek, for appellant. 


Gross, Welch, Vinardi & Kauffman and Clancy L. Hol- 
lister, for appellee. 


Heard before Smuumons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BostauGH, JJ., and Frory, District 
Judge. 


CaRTER, J. 

This is an action to recover damages for personal in- 
juries by a guest against the owner of an automobile 
who was riding in the rear seat at the time an accident 
occurred. The trial court directed a verdict for the de- 
fendant and the plaintiff appeals. 

On December 29, 1952, the defendant, a resident of 
Pierz, Minnesota, was visiting in Omaha, Nebraska. 
He was the owner of a Plymouth automobile which was 
involved in an accident on that day. The circumstances 
were substantially as follows: Defendant was visiting 
the plaintiff while in Omaha. Plaintiff lived with Mr. 
and Mrs. Roy Canterbury. On the evening of December 
28, 1952, plaintiff, defendant, and Mr. and Mrs. Roy 
Canterbury went from Omaha to Council Bluffs, Iowa, 
for dinner at the Riviera Club. On the trip to Council 
Bluffs, Roy Canterbury drove defendant’s automobile, 
the latter riding in the back seat with the plaintiff. They 
remained at the Riviera Club until about 3 a. m., on the 
morning of December 29, 1952, when they left for home. 
The evidence shows that Ralph Kerr drove his car onto 
the highway just ahead of defendant’s car which was 
being driven by Roy Canterbury. Mrs. Canterbury rode 
in the front seat with her husband and the plaintiff and 
defendant occupied the back seat. It was about 3 miles 
from the Riviera Club to the east end of the South 
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Omaha bridge over the Missouri River. While traveling 
these 3 miles the evidence shows that Canterbury drove 
defendant’s car at a speed of 80 miles an hour. The evi- 
dence indicates that Canterbury was racing with Kerr 
as the car driven by Canterbury came along side the 
Kerr car but did not pass it. The roads on the Iowa 
side of the river were dry. There was ice and packed 
snow on the west 200 feet of the bridge. 

Somewhere near the center of the bridge Canterbury 
passed the Kerr automobile. Kerr says he was traveling 
45 miles an hour when defendant’s car passed him at a 
rate of speed he estimated at 55 miles an hour. Kerr 
says that he saw the brake lights come on as the Neisius 
car driven by Canterbury came to the icy part of the 
bridge about 200 feet east of the west end. The car 
skidded to the right, struck an abutment where a toll 
house formerly set, spun around, hit the curb on the 
north side of the bridge, and upset. Mr. and Mrs. Can- 
terbury were killed in the accident and plaintiff and de- 
fendant suffered injuries. 

There is evidence in the record that plaintiff com- 
plained to Roy Canterbury two or three times about 
the speed at which he was driving. Defendant also 
asked Canterbury to take it easy and not drive so fast. 
The bridge was posted and showed a speed limit of 25 
miles an hour. 

It is contended by the plaintiff that Canterbury was 
guilty of gross negligence and that such gross negligence 
was imputed to the defendant, the owner of the car. 

The plaintiff was a guest being transported in defend- 
ant’s automobile at the time of the accident. It was 
being driven by Roy Canterbury with the consent of the 
defendant who was riding in the back seat. In order to 
recover damages for injuries sustained while riding in 
the ‘host’s automobile, a guest must establish by a pre- 
ponderance of the evidence the gross negligence of the 
host which is relied upon, and that such gross negligence 
so established was the proximate cause of the acci- 
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dent resulting in the damages sought. Ottersberg v. 
Holz, 159 Neb. 239, 66 N. W. 2d 571; Born v. Estate of 
Matzner, 159 Neb. 169, 65 N. W. 2d 593. We will first 
determine if the trial court correctly sustained the mo- 
tion of the defendant for a directed verdict in his favor 
on the ground that the evidence was insufficient to sus- 
tain a finding of gross negligence on the part of Roy 
Canterbury, the driver of the automobile. The plain- 
tiff is entitled to have the evidence and all reasonable 
inferences deducible therefrom considered most favor- 
ably to her. Paxton v. Nichols, 157 Neb. 152, 59 N. W. 
2d 184. 

There is little conflict in the evidence. The automo- 
bile was driven from Omaha to Council Bluffs by Roy 
Canterbury. They returned to Omaha by the same 
route traveled when they went from Omaha to Council 
Bluffs. Roy Canterbury continued to drive the car 
with the consent of the defendant. The evidence shows 
that Canterbury drove the car at a speed of 80 miles 
per hour between the Riviera Club and the east end of 
the bridge. He passed the Kerr car on the bridge at a 
speed of approximately 55 miles per hour. When he 
came to the icy portion of the highway he applied his 
brakes, as evidenced by his brake lights going on. The 
car skidded and struck the abutment formerly occupied 
by a toll house and went out of control. It was evi- 
dence of negligence to drive at a speed of 55 miles an 
hour across the bridge, but it was not of itself gross 
negligence. It is clear that the automobile went out of 
control when it entered upon the icy portion of the 
bridge. There was a loss of control of the car and a 
failure to observe the icy condition of the west end of the 
bridge, and if there had been no failure in these respects, 
there would not have been an accident. But such failures 
under the circumstances shown are not sufficient upon 
which to base a conclusion that the evidence was suffi- - 
cient to submit the issue of gross negligence to the jury. 
There is evidence that both plaintiff and defendant com- 
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plained to Canterbury about the speed he was driving 
before he came to the bridge. But Canterbury evi- 
dently reduced his speed when he came onto the bridge, 
from 80 to 55 miles an hour. The speed of 80 miles an 
hour before entering upon the bridge was not a con- 
tributing factor to the accident. Plaintiff did say that 
she complained once and possibly twice about the speed 
of the car on the bridge. There is no evidence of any 
negligent conduct on the part of Canterbury other than 
the excessive speed. The accident was clearly caused 
by the icy condition of the highway where it occurred. 
The road was dry and free from ice on the Iowa side of 
the bridge. Canterbury either failed to remember about 
the ice or misjudged its distance from the end of the 
bridge. The defendant was riding in the back seat and 
the evidence does not disclose that he failed to perform 
any duty required of him under the facts of the case. 

Gross negligence is defined as great or excessive neg- 
ligence; that is, negligence of a very high degree. It in- 
dicates the absence of slight care in the performance of 
a duty. Proof of negligence is insufficient to hold an 
owner or operator of an automobile liable for injuries 
sustained by a guest unless it is of that nature which is 
called gross negligence. There is no evidence in the pres- 
ent case that Canterbury was heedless of the safety of 
those riding with him or that he was guilty of negligence 
of a very high degree, or that his conduct indicated the 
absence of slight care. 

In determining if gross negligence Kas been sufficiently 
established, each case must be determined upon its own 
facts and circumstances. No two cases are exactly 
alike. We find none so similiar on its facts within our 
guest statute as to control the result in the present case. 
We think a consideration of the following cases sustains 
our conclusion that the evidence was insufficient to war- 
rant the trial court in submitting the issue of gross negli- 
gence to the jury: Born v. Estate of Matzner, supra; 
Lusk v. County of York, 158 Neb. 662, 64 N. W. 2d 338; 
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Cronin v. Swett, 157 Neb. 662, 61 N. W. 2d 219; Cunning 
v. Knott, 157 Neb. 170, 59 N. W. 2d 180; Paxton v. 
Nichols, supra. 

. The question is raised as to whether or not the negli- 
gence of Roy Canterbury is imputable to the defendant. 
In view of our holding that the evidence is insufficient to 
submit to a jury the question of gross negligence it is un- 
necessary to decide this question. 

The judgment of the trial court is in all respects cor- 
rect and it is affirmed. 
AFFIRMED. 


THomas J. CLARE, SR., AND TRUMAN CLARE, JOINT 
EXECUTORS OF THE ESTATE oF ALICE K. CLARE, 
DECEASED, APPELLANTS, Vv. COUNTY OF LANCASTER, 

NEBRASKA, ET AL., APPELLEES, 
71 N. W. 2d 190 


Filed June 24, 1955. No. 33739. 


1. Counties: Waters. Counties have the right to reconstruct high- 
ways and in so doing to provide for the flow of water as it 
was wont to flow in the course of nature theretofore. 


In the absence of negligence there is no lia- 
bility on the part of a county in providing for the flow across 
a reconstructed highway of water naturally falling upon upper 
land which in the course of nature would have flowed across the 
highway onto lower land. 


AppEAL from the district court for Lancaster County: 
Harry R. ANKENY, JUDGE. Affirmed. 


Lloyd E. Chapman, for appellants. 


Elmer M. Scheele, Frederick H. Wagener, Dale E. 
Fahrnbruch, Richard S. Harnsberger, Edward F. Carter, 
Jr., Fred Vette, and Jack M. Pace, for appellees. 


Heard before Stmmons, C. J., YEAGER, CHAPPELL, 
WENKE, and Bosiaucu, JJ., and Koxger, District Judge. 
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YEAGER, J. ’ 

This action as originally instituted was by Alice K. 
Clare, plaintiff, against the County of Lancaster, Ne- 
braska, and Louis W. Weaver, defendants. After the 
action was instituted, on motion of the defendant County 
of Lancaster, the County of Gage, Nebraska, Carl G. 
Hartwig, Martha Hartwig, Edgar C. Hartwig, and S. 
Ileene Hartwig, were made additional parties defendant. 

At the time the action was instituted, which was 
May 25, 1950, the plaintiff was the owner of the west 
half of the southwest quarter of Section 31, Township 
7 North, Range 7, Lancaster County, Nebraska. At that 
- time Carl G. Hartwig and Martha Hartwig, husband and 
wife, were the fee simple owners of the north half of 
the northwest quarter and the northwest quarter of 
the northeast quarter of Section 6, Township 6 
North, Range 7 East of the 6th P. M.,, in Gage 
County, Nebraska. Edgar C. Hartwig and S. Ileene 
Hartwig were at the time tenants on the land. On 
January 16, 1951, Carl G. Hartwig and Martha Hart- 
wig conveyed the land by deed to Edgar C. Hartwig and 
S. Tleene Hartwig. The land of the Hartwigs is im- 
mediately to the south of the land of the then plaintiff 
and is separated by a section-line road. This section 
line is also the dividing line between the Counties of 
Lancaster and Gage. To the south of the section line 
the road is in the County of Gage and to the north it 
is in Lancaster County. By agreement between the 
counties: the road was maintained separately for al- 
ternate distances of 144 miles each, except in the case 
of bridges which were constructed and maintained by 
dividing the cost equally between the counties. That 
portion which separated the two described bodies: of 
land was maintained by the County of Lancaster. 

By the petition on which the case was tried the 
plaintiff alleged in substance that the Counties of 
Lancaster and Gage were political subdivisions of the 
State of Nebraska and that it was the duty of the two 
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counties to maintain the highway; that the defendant 
Weaver was the duly elected county surveyor of the 
County of Lancaster and had general supervision of the 
highways of the County of Lancaster; that prior to and 
in the summer of 1949 the section-line road and the 
south line of plaintiff’s land descended from the south- 
east corner to the southwest corner of plaintiff’s land 
and mto a draw or creek on to the west thereof and that 
the road was graded in such manner that the water 
coming from the east and south came down a road 
ditch in such manner that it was carried west beyond 
plaintiff’s land; that in the summer of 1949 the high- 
way was regraded and greatly elevated; that a culvert 
was placed under the grade of the highway from south 
to north to carry the water across onto the land of 
plaintiff which had been carried previously to the west; 
that a ditch was constructed on the south side of the 
highway which was diked or dammed so as to prevent 
the flow of the water to the west and to cause it to 
flow across onto the land of plaintiff; that the defendants 
Hartwig terraced their land so that water which pre- 
viously flowed to the west past plaintiff's land was 
caused to be diverted and to flow across the highway 
to the north onto it; and that in May 1950 there was 
a heavy rainfall which washed out the culvert and the 
dike in the ditch along the highway, all to the injury 
and damage to the land of the plaintiff. The plaintiff 
further substantially alleged that after the culvert and 
dike were washed out the defendant counties threat- 
ened and planned to restore the culvert and dike. 

In consequence of all of this the plaintiff prayed for 
restraining injunctive relief against the defendant coun- 
ties from the restoration and reconstruction of the cul- 
vert and drainage across the road, against the defendants 
Hartwig from the diversion alleged, and for mandatory 
injunctive relief requiring the defendant counties to 
restore the drainage along the highway from east to 
west as it existed prior to the time it was changed in 
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1949. She also prayed for a judgment for the alleged 
damage to her land. 

In a separate answer the defendant County of Lan- 
caster substantially, to the extent necessary to set it 
forth here, said that the highway was reconstructed in 
1949 to a height of 1 foot to 18 inches above the ad- 
joining land; that at about the place where the culvert 
was placed the natural drainage was from the south 
to the north across the road and onto plaintiff’s land; 
that the construction and placement of the culvert was 
to cause the water to flow across the road onto plain- 
tiff's land in the natural course of drainage and to pre- 
vent the washout of the roadbed in the road; and that 
a dike was constructed to the west of the culvert but 
that the dike did not check the flow of any water 
which would have flowed to the west thereof in the 
course of nature. 

The defendant County of Gage and the defendants 
Hartwig denied that anything done by them diverted 
the flow of water contrary to the flow in the course of 
nature onto plaintiffs land. 

During the progress of this litigation the plaintiff died 
and the action was revived in the name of Thomas J. 
Clare, Sr., and Truman Clare, joint executors of the 
estate of Alice K. Clare. They became substitute plain- 
tiffs and they are the appellants herein. They will be 
referred to as plaintiffs. 

The case was tried to the court, at the conclusion of 
which a decree was rendered denying any relief to the 
plaintiffs. Motion for new trial was duly filed and 
overruled. The appeal is from the decree and the order 
overruling the motion for new trial. There are four 
assignments of error but none of them will be spe- 
cifically referred to since they deal collectively with 
the one question of whether or not under the facts in 
the light of recognized legal and equitable principles 
_ the plaintiffs are entitled to relief. 

Basically, as already indicated by the outline of 
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the pleadings, the action is to prevent the reconstruction 
of the culvert and to require the defendants to make 
provision for the passage of the water from the south 
and east in such manner that it will not flow across 
the highway onto the lands of plaintiffs. 

To sustain their contention the plaintiffs adduced evi- 
dence in substance that their land lies immediately to 
the north of the highway in question which is a sec- 
tion-line road and is on the dividing line between the 
defendant counties and that it extends from east to 
west for a distance of about 1,070 feet; that there was 
a drop in the elevation from the east to west of about 
20 feet; that for a distance at least to a point about 200 
feet west of the point where the culvert was located 
the slope of the land was from the south and southeast 
to north and northwest from the land to the south of the 
highway onto the lands of the plaintiffs; that prior to 
the summer and fall of 1949 the road was a graded dirt 
road with grader ditches along both sides; that in this 
condition no water flowed across the road onto plain- 
tiffs’ lands; that in the summer and fall of 1949 the 
County of Lancaster on behalf of the two counties re- 
graded this road and in so doing elevated and widened 
the roadbed the entire distance along this land; that 
it was elevated about 18 inches to 2 feet; that in so 
doing they graded out road ditches on both sides; that 
about 150 feet west of the location of the culvert and in 
the south road ditch a dam or dike was placed to pre- 
vent water from flowing on westward along the south 
side of that road; and that a cut was made across the 
road and the culvert in question, which was 36 feet 
long and 18 inches in diameter, was placed in this cut 
the fall of which from south to north was 3 feet. 

The witnesses for plaintiffs say that this caused the 
water from the south and east to flow across the road 
onto plaintiffs’ lands to their damage whereas prior 
thereto no water had flowed across but that it had 
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previously flowed down the road ditches and on past 
these lands. 

It should be said here that there is no evidence that 
the culvert as such ever caused any damage or had 
anything to do with any damaging flow of water. The 
culvert was plugged before any damage of which com- — 
plaint is made occurred. 

The plaintiffs’ evidence further indicates that in May 
1950, after the culvert had been plugged and the dike 
cut, there was a heavy rain which washed out the cul- 
vert and cut ae«hannel across the road through which 
water ran onto plaintiffs’ land. This caused a channel 
to be cut thereon and the channel has continued to be 
enlarged by water which has flowed in that direction 
since that time. 

In addition to this witnesses for plaintiffs say that 
the defendants Hartwig have terraced their land as a 
result of which water has been diverted causing it to 
flow onto plaintiffs’ land at the point in question here 
contrary to its natural course. 

Certain of the contentions made through the evidence 
of plaintiffs are definitely fallacious. The evidence as 
to the topography in this area discloses without question 
that the location of the culvert was the approximate low 
point of a path over which, in the course of nature, 
flowed the surface water from a drainage area extending 
east and south and about 200 feet west of the culvert. 
The over-all drop from east to west was about 20 feet 
but it was not uniform. There was a drop to the area 
where the culvert was placed and then a gradual rise to 
the west of about 2 feet and then a decline on westward. 
There was no evidence that there ever had been a design 
to construct a drainage way to the west but only to grade 
sufficiently to condition and repair the old dirt road. 
Thus naturally and of necessity the water coming down, 
if it flowed away at all, flowed across the road unless 
and until it got high enough to flow over the westward 
elevation in the road ditch. 
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In addition to this there was evidence of witnesses on 
behalf of the defendants running back as far as 60 years 
that this location had at all times been the regular pas- . 
sage for water coming from the south and east. This 
evidence came from a witness who had lived in the im- 
mediate vicinity for 69 years, neighbors, and men who 
had over a long period of time been engaged in the care 
and maintenance of this road. 

From the greater weight of evidence the conclusion is 
inescapable that at all times prior to the summer and 
fall of 1949 the course of the flow of gvater from the 
southeast, the south, and from a small area southwest 
was across this road onto plaintiffs’ land. 

It follows then that by the action of the defendant 
counties there was no diversion, except the possibility 
of diversion by the dike or dam which was placed in the 
south road ditch about 150 feet west of the culvert, but 
only attempted confinement of passage of water in a 
culvert, whereas theretofore the passage was spread over 
a wider area, the width of which at any particular time 
has not been accurately described. 

The counties had the right to reconstruct this high- 
way in 1949. No one questions this right. This they 
did. In this it was their right and duty to provide for 
the flow of the water as it was wont to flow in the course 
of nature theretofore. Crummel v. Nemaha County, 118 
Neb. 355, 224 N. W. 864; Clark v. Cedar County, 118 
Neb. 465, 225 N. W. 235; Leaders v. Sarpy County, 134 
Neb. 817, 279 N. W. 809; Webb v. Platte Valley Public 
Power & Irr. Dist., 146 Neb. 61, 18 N. W. 2d 563; McGill 
v. Card-Adams Co., 154 Neb. 332, 47 N. W. 2d 912. 

The plaintiffs as owners of the lower land were, under 
the facts of this case, required to bear the burden of 
receiving the water collected upon the upper land and 
naturally flowing therefrom. Leaders v. Sarpy County, 
supra; McGill v. Card-Adams Co., supra. This is not 
a departure from the rule announced in Snyder v. Platte 
Valley Public Power & Irr. Dist., 144 Neb. 308, 13 N. W. 
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2d 160, 160 A. L. R. 1154, that a proprietor of land may 
defend against the encroachment of surface water. This 
case does not present any question of the right of an 
owner to defend against surface water. It presents only 
the question of the rights and liabilities of counties in 
providing for the passage of water over highways. 

A restriction upon the right of the counties in the re- 
construction of the road and in providing for the pas- 
sage of water was that they should not be guilty of negli- 
gence. Fairbury Brick Co. v. Chicago, R. I. & P. Ry. Co., 
79 Neb. 854, 113 N. W. 535, 13 L. R. A. N. S. 542; Webb 
v. Platte Valley Public Power & Irr. Dist., supra. 

As pointed out the counties, in the exercise of their 
rights, placed the culvert across the highway. In this © 
there was no diversion. Whether or not this would have 
reasonably and properly provided for the flow of water 
is not known and cannot be ascertained from the record 
since it was plugged and washed out before it ever had 
an opportunity to function. As pointed out, in May 1950 
there was a rain of unusual proportions as a result of 
which the culvert and its plug were washed out. The 
passage since then is the channel across the road which 
was made when the culvert was washed out. 

As to the dam or dike in the south road ditch it can- 
not well be said that this caused any diversion. By the 
greater weight of evidence it reasonably appears that its 
elevation was not above the highest natural elevation 
of the land to the west of the natural passage of water 
from the south to the north. Its only effect was to pre- 
vent the flow of water from this watershed over into 
the watershed to the west. 

As a matter of information this dike or dam was cut 
from its top to the bottom of the road ditch before the 
incident of May 1950 to a width estimated by plaintiffs’ 
witnesses at from 6 to 10 inches and by defendants’ wit- 
nesses from 18 to 30 inches and that since it has been for 
the most part, if not altogether, washed away. It has 
never been replaced. 
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It appears by the greater weight of the evidence that 
there has been no diversion of water by the defendant 
counties. It further appears by the same weight of evi- 
dence that the counties have not up to this time been 
guilty of negligence in the efforts made to carry the water 
across this road. 

As to the defendants Hartwig, they being the owners 
of land to the south of the road, it is claimed that they 
diverted water into this drainage way by artificial struc- 
tures on their land. There is some evidence to this effect, 
and we think that in this respect the evidence prepon- 
derates in favor of the plaintiffs. Witnesses for plaintiffs 
testified that in this manner water from several acres 
was diverted. A witness for the defendants gave it as 
his opinion that water from only .34 of an acre was 
diverted. 

It is clear that water from some area and in some 
amount was diverted. It does not follow however from 
this that the plaintiffs are entitled to relief. The true 
rule in this connection is that if surface water flows in 
a well-defined course in its primitive condition it can- 
not be arrested or diverted in a different direction or 
otherwise interfered with to the injury of another land- 
owner. Todd v. York County, 72 Neb. 207, 100 N. W. 
299, 66 L. R. A. 561; Bussell v. McClellan, 155 Neb. 875, 
54 N. W. 2d 81, on rehearing, 156 Neb. 189, 55 N. W. 2d 
606; Keim v. Downing, 157 Neb. 481, 59 N. W. 2d 602. 

In other cases the element of injury has not been 
specifically contained in the statement of the rule. See, 
Hengelfelt v. Ehrmann, 141 Neb. 322, 3 N. W. 2d 576; 
Schomberg v. Kuther, 153 Neb. 413, 45 N. W. 2d 129; 
Ricenbaw v. Kraus, 157 Neb. 723, 61 N. W. 2d 350. It 
is however an element of the rule and implicit in the 
language employed in the statement in these cases, 

While there is evidence of diversion there is none of 
injury or damage flowing therefrom. In the absence 
of such evidence the plaintiffs are entitled to no relief 
against the defendants Hartwig. 
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The decree of the district court is affirmed. 
AFFIRMED. 


THE Boarp oF TRUSTEES OF YORK COLLEGE, YORK, 
NEBRASKA, ET AL., APPELLEES, v. E. M. CHENEy, 
TRUSTEE, ET AL., APPELLEES, JMPLEADED WITH 

YorK COLLEGE, A CORPORATION, APPELLANT. 
71 N. W. 2d 195 
Filed June 24, 1955. No. 33744. 


1, Judgments. A judgment is void unless a reasonable method 
of notification is employed and a reasonable opportunity to be 
heard is afforded to persons affected. 


2. Where a proper method of notification is not employed, 
the judgment is void and not merely subject to reversal. The 
rendition of such a judgment is a denial of due process of law. 

3. Even though the court has jurisdiction over a defend- 


ant and even though he is given notice of the action, a judg- 
ment against him is void if he was denied all opportunity to 
be heard. 

4, Appearances. The filing of a motion for new trial and to va- 
cate a void judgment to which a party is entitled as a matter 
of right is ordinarily a general appearance, but such general 
appearance does not relate back so as to validate the void pro- 
ceedings. Its only effect is to confer jurisdiction over the per- 
son of defendant from its date. 

5. Pleading: Trial. A motion for judgment on the pleadings, like 
a demurrer, admits the truth of all well-pleaded facts in the 
pleadings of the opposing party, together with all reasonable 
inferences to be drawn therefrom. The party moving for 
judgment on the pleadings necessarily admits, for the purpose 
of the motion, the untruth of his own allegations insofar as 
they have been controverted. 

A judgment on the pleadings is allowable not 

for lack of proof but for lack of an issue; hence, it is proper 

where the pleadings entitle the party to recover without proof, 
as where they disclose all the facts, or where the pleadings 
present no issue of fact but only a question of law. 


AppeaL from the district court for York County: 
Harry, D. Lanpis, Jupce. Reversed and remanded. 
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Emory P. Burnett, Chauncey C. Sheldon, Warren K. 
Dalton, and Van Pelt, Marti & O’Gara, for appellant. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for appellees. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 

York College, an eleemosynary corporation, appealed 
to this court from certain orders and judgments of the 
trial court hereinafter set forth and discussed, assign- 
ing that the trial court erred: (1) In rendering its judg- 
ment of July 16, 1954, without notice and opportunity 
to be heard; (2) in subsequently rendering and entering 
a judgment on the pleadings; and (3) in applying its 
orders and judgments to all property, both real and 
personal, held in trust for York College. We sustain the 
assignments. ; 

York College was organized as a corporation on Au- 
gust 26, 1890. Its purpose was the promotion of edu- 
cation by the establishment and maintenance of a col- 
lege at York, Nebraska. Its charter was amended Au- 
gust 17, 1920, in particulars unimportant here. Its busi- 
ness affairs were controlled and conducted by a board 
of trustees who had authority to own property. 

On February 29, 1892, E. M. Cheney, trustee, and his 
wife, conveyed specifically described real estate in York 
to the board of trustees of York College in trust for the 
Church of the United Brethren in Christ for school pur- 
poses. The deed read in part: “All the above described 
property is the York College Campus. No Mortgage 
shall ever be put upon the Campus or the Buildings 
thereon, nor shall the same ever be alienated or encum- 
bred (sic), and in case this restriction is violated, the 
property shall revert to the County of York, and the 
Court of said County shall appoint five trustees to receive 
and hold said property for school purposes * * *.” (Italics 
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supplied.) The deed was delivered to and accepted by 
the trustees. Thereafter the college took and since has 
had possession and occupancy of the real estate. It al- 
legedly also owns assets and personal property used to 
operate the college. 

This court on March 5, 1954, in Board of Trustees of 
York College v. Cheney, 158 Neb. 292, 63 N. W. 2d 177, 
affirmed the trial court’s judgment refusing to eliminate 
from the aforesaid deed the condition therein prohibiting 
the encumbrance or alienation of the real estate consti- 
tuting the real property described in the deed; refusing 
to quiet the title thereto in fee simple in the board of 
trustees of York College so that they could mortgage, 
encumber, and convey it for operation and support of 
the college; and dismissing their application for such 
relief. On March 26, 1954, the mandate therein was 
issued by this court, and such case was entirely closed 
and terminated. Further, neither the trial court nor this 
court determined in such action that York College had 
theretofore violated the conditions of its deed aforesaid. 
No such issue was ever presented therein to either court 
for decision. 

Nevertheless, purportedly in such original action, the 
county attorney of York County filed an application in 
the district court for York County on July 16, 1954, 
suggesting that “the Evangelical United Brethren Church, 
as successor to the church of the United Brethren in 
Christ, has withdrawn support from York College and 
their trustees decided to give up sponsorship of the same. 

“Wherefore, in accordance with the restricted deed 
to the Trustees of York College, the Court should ap- 
point five trustees, and they and their successors in 
office to receive and hold said property of York College 
for school purposes.” The application then prayed for 
that relief and for such other relief as equity requires. 

Thereafter on the same day, without any notice to 
York College or any of its officers or trustees, and with- 
out any opportunity given for them to be heard upon 
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the application, the trial court, in accord with the prayer 
thereof, rendered a judgment appointing five named 
trustees to “hold said property of York College for school 
purposes” and directed them to “function as provided 
by law.” 

In that connection, Article I, section 3, Constitution of 
Nebraska, provides: “No person shall ‘be deprived of 
life, liberty, or property, without due process of law.” 
That language is controlling here. 

In Restatement, Judgments, § 6, p. 36, it is said: “A 
judgment is void unless a reasonable method of notifica- 
tion is employed and a reasonable opportunity to be 
heard afforded to persons affected.” As stated in Com- 
ment a, p. 36: ‘Where a proper method of notification 
is not employed, the judgment is void, and not merely 
subject to reversal. * * * The rendition of such a judg- 
ment is a denial of due process of law, * * *.” Also, as 
said in Comment f, p. 39: “Even though the court has 
jurisdiction over the defendant, and even though he is 
given notice of the action, a judgment against him is 
void if he was denied all opportunity to be heard.” See, 
also, 42 Am. Jur., Process, § 4, p. 7; 12 Am. Jur., Consti- 
tutional Law, § 573, p. 267; Herman v. Barth, 85 Neb. 
722, 124 N. W. 135; Albin v. Consolidated School Dis- 
trict, 106 Neb. 719, 184 N. W. 141; Sheridan County v. 
Hand, 114 Neb. 813, 210 N. W. 273; Shambaugh v. Buffa- 
lo County, 133 Neb. 46, 274 N. W. 207; Morehouse v. 
Morehouse, 159 Neb. 255, 66 N. W. 2d 579. It is there- 
fore elementary that the judgment rendered July 16, 
1954, was void and of no force and effect whatever. 

On July 22, 1954, York College and its president filed 
a motion for new trial and to vacate the judgment of 
July 16, 1954, for reasons, among others, that it was 
rendered without notice to or opportunity to be heard 
and without any hearing of any kind whereat any evi- 
dence was adduced; that the restrictive clause in the 
deed aforesaid to the trustees of York College provides 
for the appointment of trustees only upon the alienation 
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or encumbrance of the real property described in said 
deed, no. violation of which had been proposed or at- 
tempted, nor had the real estate been abandoned but 
was still held by the trustees of York College for the 
use and benefit of the college; and that the judgment 
was not restricted to such real property, but also erron- 
eously included all other property and assets owned by 
York College. It admitted that on June 30, 1954, the 
board of trustees of York College had adopted a resolu- 
tion to appoint a committee to investigate the possibility 
of securing a purchaser for its other college property and 
assets to pay its debts and liabilities, to consider its right 
to pledge and its legal obligation, if any, arising by rea- 
son of the pledging of endowment fund assets of the 
college, and report back to the board. It also resolved 
that the 4-year liberal arts program should be discon- 
tinued for the ensuing school year and that a committee 
should be appointed to deal with assets of the college, 
including disposition of any personnel, faculty, or admin- 
istrative staff, and the student body. However, their 
motion filed July 22, 1954, affirmatively alleged that no 
action to alienate, encumber, or abandon any property 
used in the conduct of York College had been taken by 
the board of trustees of the college. 

It is argued by the Attorney General that by filing 
its motion July 22, 1954, and having a hearing thereon 
November 22, 1954, the college entered a general ap- 
pearance and the judgments herein discussed were 
without prejudice to it. However, as held in Ivaldy v. 
Ivaldy, 157 Neb. 204, 59 N. W. 2d 373, after citing and 
quoting from numerous applicable and controlling au- 
thorities: ‘Such general appearance does not relate 
back so as to validate the void proceedings. Its only 
effect is to confer jurisdiction over the person of de- 
fendant from its date.” In such opinion, quoting from 
Godfrey v. Valentine, 39 Minn. 336, 40 N. W. 163, 12 Am. 
_ §. R. 657, this court said: “ “The course of the moving 
party in thus seeking to have a void judgment set aside, 
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—to which relief he is entitled as a matter of right, 
but at the same time consenting and asking that the 
court shall now hear and adjudicate upon the cause, may 
justify the court in entertaining the cause and proceed- 
ing as in an action pending in which the defendant has 
voluntarily appeared. But in thus urging his legal right, 
and thus invoking and consenting to the future action 
of the court, the moving party should not be deemed to 
have conferred jurisdiction retrospectively, so as to ren- 
der valid the previous judgment, which, being unsup- 
ported by any authorized judicial proceedings, was not 
merely voidable, but void, and in legal effect a nullity.’ ” 

Be that as it may, on August 7, 1954, while the motion 
of the college for new trial and to vacate the judgment 
was still pending, the Attorney General filed a motion 
for judgment on the pleadings for the alleged reason that 
the motion for new trial and to vacate the judgment 
rendered July 16, 1954, admitted that the college can- 
not or will not continue to use its real and personal 
property for school purposes as required by Board of 
Trustees of York College v. Cheney, supra. It will be 
here noted that no personal property or other assets 
and money belonging to York College was ever involved 
in that case, and the restriction in the deed to the trustees 
of York College referred only to specifically described 
real property. 

Thereafter, on November 13, 1954, the trial court ren- 
dered a judgment sustaining the motion for judgment 
on the pleadings and impliedly, although not expressly, 
overruled the motion of York College for new trial and 
to vacate the judgment of July 16, 1954. In that con- 
nection, the only reference in this record to the fact 
that such motion was ever overruled appears in the no- 
tice of appeal filed by York College and the order of 
the trial court fixing supersedeas bond, which both re- 
cited that it was overruled November 13, 1954. 

Nevertheless, on November 22, 1954, after all the afore- 
said judgments and orders had been rendered, a hear- 
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ing was held by the trial court purportedly upon the 
motion of York College for new trial and to vacate the 
judgment of July 16, 1954, whereat evidence was ad- 
duced. There the county attorney under oath admitted 
that no notice was ever given to York College of his 
application aforesaid, that it was never given any op- 
portunity to be heard, and that no evidence whatever 
was offered by anyone before the judgment of July 16, 
1954, was rendered. 

The president of York College, under oath, verified 
those facts. He further testified as follows: That no 
executive committee or board of trustees of York Col- 
lege had ever authorized the sale, conveyance, or trans- 
fer of any of the property of York Collage except some 
food and perishable supplies belonging to it. However, 
they had loaned their band instruments to a college at 
Le Mars, Iowa. The college still had $9,000 of its own 
money in a bank at York and actual possession of the 
college property, although temporarily it was not then 
conducting an academic school program because Evan- 
gelical United Brethren Church was no longer finan- 
cially supporting or sponsoring the. college. However, 
the trustees of York College were endeavoring to find 
another church or organization which would do so. 
The board of trustees had no intention of removing or 
disposing of any of the college property until they ob- 
tained proper instructions from a court in a proper 
action brought for that purpose. We conclude that the 
college was entitled to such relief as a matter of right. 

Thereafter, the motion of the college for new trial 
and to vacate the judgment of July 16, 1954, was never 
formally disposed of. However, on December 3, 1954, 
the trial court entered the judgment theretofore ren- 
dered on November 13, 1954. Therein it found that the 
motion of the Attorney General for judgment on the 
pleadings should be sustained; that the board of trustees 
of York College had ceased to use its property held in 
trust for school purposes; and that said board of trustees 


638 NEBRASKA REPORTS [ VoL. 160 
Board of Trustees of York College v. Cheney 


should be and were relieved and discharged by the 
court as trustees of said property. It then adjudged 
that the trustees appointed by the court on July 16, 
1954, and their duly appointed successors should take 
possession of “all property, both real and personal, be- 
longing to, and which is or may hereafter become a 
part of, the trust res of said trust, and shall hold and 
administer the same for school purposes in accordance 
with the terms and conditions of said trust.” (Italics 
supplied.) 

This court has held that: “A motion for judgment on 
the pleadings, like a demurrer, admits the truth of all 
well-pleaded facts in the pleadings of the opposing 
party, together with all reasonable inferences to be 
drawn therefrom. The party moving for judgment on 
the pleadings necessarily admits, for the purpose:of the 
motion, the untruth of his own allegations insofar as 
they have been controverted.” International Harvester 
Co. v. County of Douglas, 146 Neb. 555, 20 N. W. 2d 620. 

Such rule was reaffirmed in Anderson v. Anderson, 
155 Neb. 1, 50 N. W. 2d 224, which also held that: 
“The general rule is that, while the court will take 
judicial notice of its records, it will not in one case 
take such notice of the record in another case. 

“The doctrine that the court will take judicial notice 
of a final order made by it in another case which is so 


interwoven and interdependent with the pending case -— 


as to justify the application of it is an exception to the 
general rule, recognized by the necessity of giving effect 
to a former holding which finally decided questions of 
fact and law.” ; 

In State ex rel. Nebraska State Bar Association v. 
Wiebusch, 153 Neb. 583, 45 N. W. 2d 583, we held: 
“Where, upon statements in the pleadings, one party is 
entitled by law to judgment in his favor, judgment 
should be so rendered by the court.” 

As stated in 71 C. J. S., Pleading, § 427, p. 870: “A 
motion for judgment on the pleadings searches the 
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record and permits an examination of the prior plead- 
ings of the party making the motion; the court may 
consider the whole record and give judgment for the 
party who appears entitled to it.” As stated in § 429, 
p. 871: “A judgment on the pleadings may be granted 
when it appears from the pleadings that only a question 
of law is presented.” As stated on page 872: “A judg- 
ment on the pleadings is allowable not for lack of proof, 
but for lack of an issue; hence, it is proper where the 
pleadings entitle the party to recover without proof, 
as where they disclose all the facts, or where the 
pleadings present no issue of fact * * *.” 

In Boldt v. First Nat. Bank of West ‘Point, 59 Neb. 
283, 80 N. W. 905, it is held: “To warrant affirmative 
relief to a party in a cause submitted upon the plead- 
ings he must be entitled thereto upon the facts therein 
stated. The question is not upon whom is the burden 
of proof, but who is to be accorded judgment upon the 
facts pleaded. See State v. Lincoln Gas Co., 38 Neb. 33.” 

Also, as held in McMillan v. Chadron State Bank, 
115 Neb. 767, 214 N. W. 931: “A motion for judgment 
on the pleadings requires a consideration of what may 
be found in all the pleadings as the ultimate facts.” 

In the light of such rules we may assume for the 
_ purpose of argument only that the motion of York Col- 
lege for new trial and to vacate the judgment of July 
16, 1954, was a pleading which could be considered by 
the trial court together with all other pleadings in the 
case, including the ultimate decision in Board of Trust- 
ees of York College v. Cheney, supra, in disposing of 
the Attorney General’s motion for judgment on the 
pleadings. Yet, we conclude that they presented, with 
regard to the real property, personal property, and other 
assets of York College, issues of fact determinable only 
by a trial on the merits in a proper action which re- 
quired the trial court to overrule the Attorney Gen- 
eral’s motion, for judgment on the pleadings. 

For reasons heretofore stated we decide that the 
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judgment of the trial court rendered July 16, 1954, was 
void and of no force and effect; that the motion of York 
College for new trial and to vacate such judgment 
should have been sustained; and that the motion of 
the Attorney General for judgment on the pleadings 
should have been overruled, and that the sustaining 
thereof and rendition of the judgment in response there- 
to were both erroneous and should be vacated. We 
therefore conclude that the judgment rendered July 
16, 1954, and the judgment and order rendered Novem- 
ber 13, 1954, and entered December 3, 1954, should be 
and hereby are reversed and vacated, and the cause is 
remanded for further proceedings in conformity with 
this opinion. 
REVERSED AND REMANDED. 


ad 


Put D, HERTZ, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA, 


DEFENDANT IN ERROR. 
71 N. W. 2d 113 


Filed June 24, 1955. No. 33759. 


1. Criminal Law: Trial. The district court may not properly 
direct a verdict of not guilty unless the evidence is so lacking in 
probative force that the couré may say as a matter of law that 
it is insufficient to support a finding of guilt. 

It is not the province of the district court to 
resolve conflicts in evidence in a criminal action or to pass upon 
the credibility of witnesses. 

8. Criminal Law: Evidence. In a criminal action evidence of other 
similar acts to be admissible must amount to proof of other 
similar criminal offenses. 

Evidence of other similar acts are admissible 

in a criminal prosecution for the purpose only of showing motive, 

criminal intent, or guilty knowledge. 


Error to the district court for Hall County: Witi1am 
F. SPIKES, JuDGE. Reversed and remanded. 


Flansburg & Flansburg and E. Merle McDermott, for 
plaintiff in error. 
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Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Summons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bosiaucu, JJ., and KoxJer, District 
Judge. 


YEAGER, J. 

Phil D. Hertz was prosecuted in the district court for 
Hall County, Nebraska, by information in the name of 
the State of Nebraska charging that, having in his pos- 
session a false, forged, and counterfeited conditional sale 
contract for the payment of money, he knowingly, 
falsely, and feloniously published the same as true with 
the intent to prejudice, damage, and defraud. He was 
tried to a jury, found guilty, and sentenced to serve a 
term of from 3 to 5 years in the State Penitentiary. 

He duly filed a motion for new trial which was over- 
ruled. He seeks a reversal of the order overruling the 
motion for new trial and the judgment and sentence by 
petition in error to this court. For convenience he will 
be hereinafter referred to as defendant and the State 
of Nebraska will be referred to as the State. 

As grounds for reversal the defendant sets forth six 
separate assignments of error. The first four will be 
considered as one since basically the four are predicated 
upon the single proposition that the evidence was in- 
sufficient to sustain a verdict of guilt of the charge con- 
tained in the information. 

In support of the charge against the defendant the 
State adduced evidence that he was engaged in Grand 
Island, Nebraska, in the sale and distribution of sew- 
ing machines. Sales were made by salesmen in Ne- 
braska and adjoining states. Sales were usually made 
on conditional sales contracts. Two salesmen were Or- 
ville H. Hobson and Edward H. Dishman. 

Hobson was called as a witness by the State. He 
testified that prior to the incident which is the basis 
of the prosecution he had a conversation or conversa- 
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tions with the defendant in which the defendant stated 
in substance that he was having certain temporary finan- 
cial difficulties and talked over with him a plan to meet 
these difficulties. The details of the plan have not been 
testified to, but generally it appears that it involved the - 
obtaining by the witness and another salesman of forged 
conditional sales contracts for the sale of machines which 
defendant could use for the purpose of obtaining money 
or credit. 

The witness testified that pursuant to this plan he 
caused to be prepared a contract and caused to be signed 
thereto the name of a fictitious person and that he de- 
livered the contract to the defendant. He testified fur- 
ther substantially that the defendant knew that the con- 
tract was not genuine. 

Other testimony is that after the defendant received 
the contract he sold it to Jamson, Peterson, Mehring 
Company and received in payment for it $108. It is 
upon this contract that the prosecution herein is based. 

This is a substantial résumé of all of the evidence in 
direct proof of the elements of the charge against the 
defendant except that by the testimony of Edward H. 
Dishman the testimony of Hobson was corroborated as 
to the plan devised for raising money or obtaining 
credit. 

At the close of the State’s case the defendant moved 
for a directed verdict which motion was overruled. 

The question presented by the motion was that of 
whether the evidence had sufficient probative value to 
justify the submission of the defendant’s guilt to a jury. 

The rule is that the court will not direct a verdict of 
not guilty unless the evidence is so lacking in probative 
force that the court may say as a matter of law that it 
is insufficient to support a finding of guilt. Kitts v. 
State, 153 Neb. 784, 46 N. W. 2d 158; Phillips v. State, 
154 Neb. 790, 49 N. W. 2d 698; Spreitzer v. State, 155 
Neb. 70, 50 N. W. 2d 516; Vanderheiden v. State, 156 
Neb. 735, 57 N. W. 2d 761. 
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The evidence was positive and unequivocal that the 
defendant was the promoter of the scheme hereinbefore 
_ described. The evidence was further positive that he 

knowingly received the fictitious instrument described. 
And the evidence was also positive that he knowingly 
used the instrument to obtain money. There was noth- 
ing which could justify the court in saying as a matter 
of law that the evidence was insufficient to sustain a 
finding of guilty. The motion for a directed verdict at 
the close of the State’s evidence was properly overruled. 

After this motion was ruled upon, the defendant ad- 
duced his evidence, after which his motion for directed 
verdict was renewed. In his evidence he denied gener- 
ally and specifically the charges made against him. 
There was nothing however in that evidence to do any- 
thing more than present a case of conflicting evidence. 

It is not the province of the district court to resolve 
conflicts in evidence in a criminal action or to pass upon 
the credibility of witnesses. These are matters for a 
jury. Spreitzer v. State, supra; Vanderheiden v. State, 
supra. This motion was properly overruled. This ef- 
fectually disposes of the first four assignments of error. 

Accordingly it must be said that the verdict of the 
jury should be sustained unless, as the defendant con- 
tends, there were other errors prejudicial to the defend- 
ant requiring a reversal. 

By the fifth assignment of error the defendant charges 
that the court erred in admitting evidence of other al- 
leged separate and distinct similar offenses of the de- 
fendant. ‘ 

In determining whether or not evidence of other sim- 
ilar acts is admissible, one rule is that it must amount 
to proof of other similar criminal offenses. Davis v. 
State, 58 Neb. 465, 78 N. W. 930; Swogger v. State, 116 
Neb. 563, 218 N. W. 416; Foreman v. State, 127 Neb. 824, 
257 N. W. 237; Doerffler v. State, 129 Neb. 720, 262 N. 
W. 678; Henry v. State, 136 Neb. 454, 286 N. W. 338. 

Another rule is that such evidence is admissible only 
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for the purpose of showing motive, criminal intent, or 
guilty knowledge. Davis v. -State, supra; Becker v. 
State, 91 Neb. 352, 136 N. W. 17; St. Clair v. State, 103 
Neb. 125, 169 N. W. 554; Taylor v. State, 114 Neb. 257, 
207 N. W. 207; Rice v. State, 120 Neb. 641, 234 N. W. 
566; Jurgensen v. State, 135 Neb. 537, 283 N. W. 228. 

The evidence admitted in this case of which complaint 
is made related to 10 conditional sales contracts other 
than the one on which the prosecution is based. 

All that can be said of them is that they were marked 
for identification and a representative of the firm of 
Jamson, Peterson, Mehring Company testified that he 
received them in the ordinary course of business. He 
did not testify that he received them from the defendant. 
In truth he gave no information at all as to the source 
from which they came. 

This was followed by testimony of Hobson the effect 
of which was to say that he delivered five of them to 
the defendant and that they were fictitious, and testi- 
mony of Dishman the effect of which was that he de- 
livered five and that likewise they were fictitious. 

There is no evidence whatever that the defendant 
uttered them. 

In this light and under the rules cited it cannot well 
be said that this evidence amounted to proof of other 
similar offenses. This evidence, introduced as it was, 
was clearly without foundation and inadmissible. It 
cannot be doubted that this evidence was prejudicial. 

The sixth assignment of error is an attack upon the 
substance of instruction No. 10. For the purpose of 
this review, determination upon this assignment is of 
no significance. However in order to avoid repetition 
of possible error on a new trial, in view of the indica- 
tion that a new trial will be necessary, it appears that 
it should be considered. 

By this instruction the jury was told that evidence 
tending to show the commission of other similar offenses 
is proper to be considered for the purpose of throwing 
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light upon the question of the guilt or innocence of the 
defendant of the charge contained in the information. 
The limitations upon the admissibility of evidence of 
other similar offenses in a criminal prosecution were 
not set out in this or any other instruction. 

Thus, as has been indicated, the instructions contained 
no proper statement as to the admissibility of evidence 
of other similar offenses. The instruction was there- 
fore prejudicially defective. 

For the reasons herein stated the judgment of the 
district court is reversed and the cause is remanded for 
a new trial. 

REVERSED AND REMANDED. 


Hayes ALLEN, APPELLEE, Vv. ARTHUR KAVANAUGH, 
APPELLANT. 
71 N. W. 2d 119 


Filed June 24, 1955. No. 38760. 


1. Automobiles: Negligence. As a general rule it is negligence 
as a matter of law for a motorist to drive an automobile so fast 
on a highway at night that he cannot stop in time to avoid a 
collision with an object within the area lighted by his headlights. 

The basis of this rule is that a driver of an 

automobile is legally obligated to keep such a lookout that he 

can see what is plainly visible before him and that he cannot 
relieve himself of that duty. And, in conjunction therewith, he 
must so drive his automobile that when he sees the object he 
ean stop his automobile in time to avoid it. eae 

As a general rule a motorist who drives his 
automobile so fast on a highway at night that he cannot stop 
in time to avoid a collision with an object within the area lighted 
by his headlights is negligent as a matter of law. 

4. Negligence: Trial. Where the evidence shows beyond reason- 
able dispute that a plaintiff’s negligence was more than slight 
as compared with a defendant’s negligence it is the duty of the 
court to determine the question as a matter of law and direct a 
verdict in favor of the defendant. 

5. Trial. In a case where a motion has been made at the close 
of all of the evidence for a directed verdict, which motion 
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should have been sustained but was overruled and the case was 
submitted to a jury which returned a verdict contrary to the 
motion, and a motion for judgment notwithstanding the verdict 
is duly filed, it is the duty of the court to sustain the motion 
and render judgment in accordance with the motion for a 
directed verdict. 


APPEAL from the district court for Johnson County: 
Virci, FALLooN, JupGE. Reversed and remanded with 
directions. 


Hubka & Hubka, for appellant. 
Robert S. Finn, for appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BostaucuH, JJ., and Fuiory, District 
Judge. 


Simmons, C. J. 

This is an action for property damage resulting from. 
the collision of two automobiles. Plaintiff pleaded that 
the sole and proximate cause of the collision was the 
negligence of the defendant. Defendant pleaded that the 
negligence of plaintiff caused the accident. 

Trial was had. At the close of plaintiff’s case-in-chief, 
and at the close of all evidence, defendant moved for a 
directed verdict. The motions were overruled. 

The trial court submitted the cause to the jury upon 
issues of negligence of the defendant and proximate 
cause, and upon the issue of contributory negligence. 
The jury returned a verdict for the plaintiff upon which 
judgment was rendered. The defendant filed a motion 
for judgment notwithstanding the verdict, or, if the mo- 
tion was not sustained, for a new trial. The motion was 
overruled. Defendant appeals. 

We reverse the judgment of the trial court, and re- 
mand the cause with directions to sustain the motion for 
a judgment notwithstanding the verdict. 

We state the evidence in the light of the rule that in 
determining such a motion the plaintiff is entitled to 
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have every controverted fact resolved in his favor and 
to have the benefit of every inference that can be rea- 
sonably deduced from the evidence. Plumb v. Burn- 
ham, 151 Neb. 129, 36 N. W. 2d 612. 

The accident happened on a north and south graveled 

state highway at a point where the traveled surface was 
24 feet in width and level so far as the area involved here 
is concerned. There were distinct north and southbound 
lanes of travel. It happened about 9 p. m. on August 9, 
1953. The weather was clear, the road was dry, there 
was dust in the air, and there was no wind. 
- Defendant was the owner of a 1934 Ford Tudor auto- 
mobile. About 6 p. m. on the day of the accident he 
stopped the car, with the motor running, in about the 
middle of the highway, according to his testimony. He 
went for his mail, returned to the car, found that the 
engine had stopped running, and he could not get it 
started. He testified that he left the car with taillight 
burning and went to his farm home. He did-not return 
to his car until the next morning. 

Plaintiff’s evidence is that about 9 p. m. that evening 
he was driving north on the right-hand side of the road 
at a speed of 25 miles per hour. He observed an “object” 
of dull color that he thought was a car ahead of him in 
the road. There were no lights on the object. He did 
not then determine its position on the highway or 
-whether it was moving. The object was then 100 yards 
or more ahead. He was at that time on the east half of 
the road, going north. 

Plaintiff started to slow down and pull over to the left 
and into the southbound lane of travel. He was com- 
pletely over on the west half of the road at about a dis- 
tance of 100 feet from defendant’s car. He was then 
traveling at 15 miles per hour. He had seen the object 
ahead of him during all of this time. He knew the object 
was on the west side of the road when he was 100 feet 
away from it. Prior +o that time he thought the defend- 
ant’s car was “a’going” down the road. At 50 to 60 feet 
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away from it he determined that the object was not 
moving. On cross-examination, he testified that he 
thought defendant’s car was standing still when he was 
100, feet away from it. He testified on direct examina- 
tion that he applied his brakes when he was probably 
30 feet from defendant’s car, and “slid into him.” 

Plaintiff testified that he intended to go around de- 
fendant’s car to the left. 

On cross-examination, he testified that when he was 
about 15 feet from defendant’s car he saw he could not 
go around it without upsetting. He was then going 10 
miles per hour. He was going about 3 or 4 miles per 
hour at the time of the impact. 

Defendant’s car was knocked forward and to the right 
a distance of about 12 feet and was seriously damaged. 
Plaintiff’s car stopped at the point of impact and was 
seriously damaged on the right front bumper and fender. 

There is no contention made here that defendant was 
not negligent. The defendant’s contention is that plain- 
tiff was negligent so as to bar his recovery as a matter 
of law. 

Beginning with Roth v. Blomquist, 117 Neb. 444, 220 
N. W. 572, 58 A. L. R. 1473, we have consistently held: 
“As a general rule it is negligence as a matter of law 
for a motorist to drive an automobile so fast on a highway 
at night that he cannot stop in time to avoid a collision 
with an object within the area lighted by his lamps.” 

In Buresh v. George, 149 Neb. 340, 31 N. W. 2d 106, 
we held: “The basis of this rule is that a driver of an 
automobile is legally obligated to keep such a lookout 
that he can see what is plainly visible before him and that 
he cannot relieve himself of that duty. And, in con- 
junction therewith, he must so drive his automobile that 
when he sees the object he can stop his automobile in 
time to avoid it.” 

We have also held: “The existence or presence of 
smoke, snow, fog, mist, blinding -headlights, or other 
similar elements which materially impair or wholly de- 
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stroy visibility are not to be deemed intervening causes 
but rather as conditions which impose upon the drivers 
of automobiles the duty to: assure the safety of the 
public by the exercise of a degree of care commensurate 
with such surrounding circumstances.” Haight v. Nel- 
son, 157 Neb. 341, 59 N. W. 2d 576. 

Here, of course, plaintiff’s negligence is not that he 
did not see what he should have seen, but that he 
saw defendant’s car when he was over 300 feet from 
it, when he was 100 feet from it, and when he was 50 
to 60 feet from it. High speed is not involved here. 
There is not and obviously could not be any contention 
that plaintiff could not have stopped his car in time to 
avoid a collision, until the last moment before the im- 
pact. He was not then trying to stop, but to go around 
the defendant’s car on the left, and then found that he 
could not do so because of the condition of the shoulder 
of the road. Then, and then only, did he try to stop. 
He at all times had a clear passage in his own lane 
of travel to the right of the defendant’s car. He did not 
use or attempt to use it, but instead he pulled his car 
into the direct lane of travel leading to defendant’s car, 
and maintained that course with full knowledge of the 
obstruction ahead of him and ran into it. Even at the 
time he elected to try to go around defendant’s car to 
the left, the way was open for him to have gone around 
defendant’s car to the right in full safety. He did not 
use it. We have held: “A motorist who drives his auto- 
mobile so fast on a highway at night.that he cannot 
stop in time to avoid a collision with an object with- 
in the area lighted by his headlights is negligent as.a 
matter of law.” Fischer v. Megan, 138 Neb. 420, 293 
N. W. 287. 

In Stocker v. Roach, 140 Neb. 561, 300 N. W. 627, we 
held a defendant, as to his cross-petition, barred from 
recovery by contributory negligence as a matter of law. 
There the defendant while moving at a speed of 35 miles 
an hour saw an object in the road when 100 to 200 
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feet away from it. A collision followed. We there held: 
“Tf this court should decline to hold the defendant’s 
conduct to be negligent, the court would be in the anom- 
alous position of holding that failuure to see an object 
within range of a driver’s lights, or failure to so drive or 
control a car that the driver can avoid collision with 
obstacles appearing within range of his lights, consti- 
tutes negligence, but that failure to exercise any care 
after being aware of an obstacle, if not a warning, is 
not negligence.” 

In the Stocker case, the speed was 35 miles per hour, 
and there was no slowing down or applying of brakes 
after the object was seen. Here the speed was less and 
there was slowing down, both of which would have 
made easier a stopping or turning aside to avoid the 
collision. 

The language of the Supreme Court of Louisiana in 
Arbo v. Schulze (La. App.), 173 So. 560, is pertinent 
here: “The truck is alleged to have been seventy feet 
from the corner of Holly Grove street, and plaintiff al- 
leges he saw it when fifty feet away when his speed 
was not more than twelve miles per hour. No matter 
how it was parked or of what material constructed, 
the truck was far enough away when he saw it to en- 
able plaintiff to avoid striking it. If the truck was only 
partially revealed or but dimly perceived, there was the 
more reason for caution on plaintiff’s part. He saw an 
object directly in his path, and if its outline or dimensions 
appeared uncertain he should have slowed down, or, if 
necessary, stopped, in order to ascertain its extent and 
location, before attempting to pass. If the roadway was 
narrow, as alleged, there was an additional reason for 
caution.” See, also, Albrecht v. Waterloo Construction 
Co., 218 Iowa 1205, 257 N. W. 183; Geisen v. Luce, 185 
Minn. 479, 242 N. W. 8; Perkins v. Great Central Trans- 
port Corp., 262 Mich. 616, 247 N. W. 759; Waterstradt v. 
Lanyon Dock Co., 304 Mich. 437, 8 N. W. 2d 128; Fortune 
v. McGinn, 23 Tenn. App. 504, 134 S. W. 2d 898. 
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It is patent from plaintiff’s own testimony that he was 
guilty of contributory negligence as a matter of law. 

In Andelt v. County of Seward, 157 Neb. 527, 60 N. 
W. 2d 604, we held: “Section 25-1151, R. R. S. 1943, by the 
use of the words ‘when the contributory negligence of the 
plaintiff was slight and the negligence of the defendant 
was gross in comparison’ clearly intended the words 
‘in comparison’ as qualifying both of the clauses immedi- 
ately preceding. The words ‘slight’ and ‘gross’ as used 
in the statute are comparative terms and the intent 
of the statute is that the negligence of the parties shall 
be compared with the other in determining questions of 
slight and gross negligence.” 

The negligence of the plaintiff is obviously more than 
slight when compared with that of the defendant in 
accord with the above rule. It bars his recovery as a 
matter of law. 

In Krepcik v. Interstate Transit Lines, 152 Neb. 39, 
40 N. W. 2d 252, we held: ‘Where the evidence shows 
beyond reasonable dispute that a plaintiff’s negligence 
was more than slight as compared with a defendant’s 
negligence it is the duty of the court to determine the 
question as a matter of law and direct a verdict in 
favor of the defendant.” 

The trial court should have sustained defendant’s mo- 
tion for a directed verdict made at the close of all the 
evidence. - 

We also held in Krepcik v. Interstate Transit Lines, 
supra: “In a case where a motion has been made at 
the close of all of the evidence for a directed verdict, 
which motion should have been sustained but was over- 
ruled and the case was submitted to a jury which re- 
turned a verdict contrary to the motion, and a motion for 
judgment notwithstanding the verdict is duly filed, it is 
the duty of the court to sustain the motion and render 
judgment in accordance with the motion for a directed 
verdict.” 

The judgment of the trial court is reversed and the 
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cause remanded with directions to sustain defendant’s 
motion for judgment notwithstanding the verdict. 
REVERSED AND REMANDED WITH DIRECTIONS. 


BEN HErnis, AS ADMINISTRATOR OF THE ESTATE OF BEN 
ALLEN HEINIS, JR., DECEASED, APPELLEE, v. H. S. 
- LAWRENCE, FIRST AND REAL NAME HAROLD S. 
LAWRENCE, APPELLANT. 
71 N. W. 2d 127 


Filed June 24, 1955. No. 33763. 


Automobiles: Negligence. When one, being in a place of safety, 
sees, or in the exercise of reasonable care for his own safety 
should see, the approach of a moving vehicle in close proximity, 
suddenly moves from the place of safety into the path of such 
vehicle and is struck, his own conduct constitutes contributory 
negligence more than slight in degree, as a matter of law, and 
precludes recovery. 


APPEAL from the district court for Chase County: 
VIcTOR WESTERMARK, JuDGE. Reversed and remanded 
with directions. 


Edward E. Carr and Hollman & McCarthy, for ap- 
pellant. 


Maupin & Dent, for appellee. 


Heard before Smumons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BostaucuH, JJ., and Fiory, District 
Judge. 


Fiory, District Judge. 

This is an action for damages brought by Ben Heinis 
as administrator of the estate of Ben Allen Heinis, Jr., 
deceased, plaintiff and appellee herein, against H. S. 
Lawrence, defendant and appellant. The action is for 
damages for the death of the deceased alleged to have 
been caused on or about the 2nd day of July 1953, by 
the negligence of the defendant in the operation of his 
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automobile. At the close of the plaintiff’s testimony 
defendant moved for a directed verdict and renewed the 
motion at the close of all of the testimony. Ruling on 
these motions was reserved by the trial court. The case 
was submitted to the jury and a verdict rendered for 
the plaintiff. Thereafter the trial court overruled the 
motions for directed verdict and motion for judgment 
for the defendant notwithstanding the verdict, and judg- 
ment was rendered on the verdict. Motion for new trial 
was filed and overruled and appeal taken therefrom by 
the defendant. 

The appellant assigns as error that the trial court 
erred in not finding, as a matter of law, that decedent 
was guilty of contributory negligence which was the 
proximate cause of the accident and sufficient to bar 
recovery by the plaintiff; and that the court erred in 
overruling the defendant’s motion for directed verdict 
at the close of the plaintiff’s case and again at the con- 
clusion of all of the evidence. 

We have concluded that as a matter of law plaintiff’s 
evidence conclusively shows that the deceased was 
guilty of negligence more than slight as compared with 
the negligence of the defendant, barring recovery herein. 

The accident occurred on U. S. Highway No. 6 at a 
point about 1014 miles east of Imperial in Chase County, 
Nebraska, at about 10:55 a. m., or shortly before, and 
there is no evidence of bad weather or that any other 
vehicles or obstructions were involved in the accident. 
Deceased, at the time of his death, was 17 years of 
age and residing with his parents. At the time of the 
accident he was riding on top of a load of wheat on a 
grain truck which was proceeding in an easterly di- . 
rection. The defendant was driving his automobile in 
the same direction approaching the truck from the rear. 
Deceased, who is referred to frequently in the evidence 
as Bennie, and another boy, Kent Searl, were riding 
on the left side of the truck with their legs hanging 
over the side. Two other boys were riding on top of 
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the wheat, and three men were in the cab of the truck. 
The truck was going east slowly, at a speed of 7 or 8 
miles an hour, down a hill preparing to stop at the 
foot of the hill to let the deceased off. 

The county surveyor testified that the highway was 
an oil mat 23 to 24 feet wide; that he prepared a plat, 
exhibit No. 1; that the west end of this plat does not 
extend clear back to the top of the hill to the west; 
and that it is approximately 1,000 feet from where he 
started measuring to the low point between the hill 
to the west and the hill gradually rising from there to 
the east. The record is not clear as to how far it was 
beyond the 1,000 feet to the crest of the hill to the west. 

The testimony of the plaintiff’s witnesses placed the 
point of the accident at approximately the low spot 
shown on plaintiff's exhibit No. 1, or more than 1,000 
feet east of the crest of the hill over which defendant’s 
car was approaching from the- west. 

As the wheat truck was slowing down at this point 
the deceased jumped from the side of the truck into 
the north lane of the highway and was almost immedi- 
ately struck by the car of the defendant who had turned 
into the north lane to pass the slowly moving truck. 

Plaintiff's witness Charles Richard Heinis, 12-year- 
old brother of the deceased who was sitting on top of 
the wheat, testified that he first saw the car when 
Bennie jumped off the truck, and that the car was 
right behind the truck. He yelled “Bennie,” and the 
car hit Bennie right after he yelled. He further testi- 
fied that the car was starting to go around the truck 
when he first saw it, and that Bennie ran a step and 
then the car hit him. 

Kent Searl, a 13-year-old boy, was riding beside Ben- 
nie to Bennie’s right. He first saw the car about 2 
feet behind the truck on the left side getting ready to 
pass. Bennie was jumping, and took a step. 

Arthur Sear], the driver of the wheat truck, testi- 
fied that he was going 7 or 8 miles an hour, slowing 
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down to let the boy off at the foot of the hill to get 
another truck; that he could not see to the west in the 
_rear-view mirror on account of the legs of the boys 
sitting on the side of the truck; and that he asked twice 
if there was any car coming and got a reply of “no 
once. The first thing he saw was when the boy flew 
past in the air after he had been hit. The truck was 
still rolling very slowly at the time, near the point 
where they had decided to stop. He did not know the 
boy was going to jump or was off the truck until he 
saw him in the air. 

There is no evidence of the speed of the defendant’s 
ear other than the physical facts and the testimony of 
the defendant that he was traveling between 55 and 60 
miles an hour. 

The testimony of the plaintiffs witnesses as reflected 
on exhibit No. 1 is that deceased was thrown 101 feet 
and then rolled to a total distance of 173 feet from the 
point of impact. The defendant’s car went off the pave- 
ment on the north side at about the point of impact 
and went 216 feet where it upset in the borrow pit. 
The testimony of plaintiff's witnesses and the photo- 
graph, exhibit No. 12, show that the right front fender 
near the headlight on defendant’s car was what struck 
the deceased. 

The oil mat pavement at the scene of the accident 
was marked with a white, broken center line. Going 
up the hill both to the east and to the west were the 
customary yellow warning or no-passing lines approach- 
ing the crests of the hills. Also at the top of the hill 
to the west of the point of the accident, as shown on 
exhibit No. 2, was a highway sign “Do Not Pass on 
Hills or Curves.” The two yellow lines overlapped 
slightly at the bottom of the hill, and the accident oc- 
curred a short distance to the east of the beginning of 
the yellow line in the south lane of traffic ascending 
the hill to the east. 

Appellee contends that the defendant was negligent 
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in crossing this yellow line into the north lane of traffic 
to pass the truck. Whether the defendant had pulled 
into the north half of the highway to pass the slowly- 
moving truck before he came to the yellow line in the 
south lane of traffic, or crossed the line near its begin- 
ning we do not believe is material in this case. The 
photograph, exhibit No. 2, shows that both the hill to 
the west and the one to the east of the point of the 
accident were gradually sloping hills, and the plat, ex- 
hibit No. 1, shows that the hill to the east has much 
less elevation and a more gradual slope than the hill 
to the west. There is no evidence of any vehicle ap- 
proaching from the east. 

The yellow line is a warning that the vision ahead 
is obstructed as to approaching vehicles, but we do not 
hold that it is an absolute prohibition against turning 
into the left-hand lane of traffic to pass a very slowly 
moving vehicle when there is sufficient vision ahead 
to permit such passing in safety. 

The evidence shows no warning to defendant that 
the deceased was about to jump from the truck into 
the path of his car. We can only reach the conclusion 
that the deceased jumped without looking or, if he 
looked, failed to see the approaching car of the de- 
fendant which was within his line of vision before he 
jumped. 

In the case of Troup v. Porter, 126 Neb. 93, 252 N. 
W. 611, this court said that the evidence of defendant’s 
speed was sufficient to require submission to the jury 
on the question of defendant’s negligence unless the 
negligence of decedent was more than slight in com- 
parison thereto. In that case decedent ran between 
parked cars into the path of defendant’s car. It was 
held that “decedent herein in stepping from between 
two parked automobiles directly in front of the de- 
fendant’s car without looking is more than slight negli- 
gence in comparison with the negligence of the de- 
fendant * * *.” 
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In Cuevas v. Yellow Cab & Baggage Co., [41 Neb. 662, © 
4 N. W. 2d 790, the rule was stated that: ‘“‘ “Contribu- 
tory negligence is conduct for which plaintiff is respon- 
sible, amounting to a breach of the duty which the law 
imposes upon persons to protect themselves from in- 
jury, and which, concurring and cooperating with ac- 
tionable negligence for which defendant is responsible, 
contributes to the injury complained of as a proximate 
cause.” * * * See Eaton v. Merritt, 1385 Neb. 363, 281 
N. W. 620. Want of ordinary care, and not knowledge 


of the danger, is the test of contributory negligence. 
we ot 999 


In Travinsky v. Omaha & C. B. St. Ry. Co., 137 Neb. 
168, 288 N. W. 512, this court said: ‘We think that, 
as a matter of law, the last movement of the deceased 
constituted more than slight negligence contributing to 
cause the accident, * * *,” and further held that: “The 
negligence does not arise from the single circumstance 
of whether the pedestrian looks or does not look. The 
determining element in this type of case is the sudden 
movement into the path of the vehicle followed by 
almost instantaneous collision.” 

We have considered all of the cases cited by the 
appellee, but in each of these cases there is some dis- 
pute in the testimony as to the actual facts, leaving a 
question for determination by the jury. In this case 
there were only two witnesses who actually saw the 
car strike the deceased. His brother, Charles Heinis, 
testified as follows: “Q- How quick did the car hit 
him after you had hollered at him? Do you have any 
idea about that? A- Just about right after. * * * 
Q- How far was the car from the truck when you saw 
it? A- Just behind it. * * * Q- And it was starting to 
go around when you saw it? A- Yes. Q- That was 
when you yelled, Bennie? A- Yes, and he jumped off 
the truck.” 

The other eyewitness, Kent Searl, testified: ‘“Q- And 
then you say you saw the car right at the back of the 
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truck? A- Yes. Q- And then you looked at Bennie? 
A- Yes. Q- And he was jumping? A- Yes. Q- Just 
then the car hit him? A- Well, he probably took a step, 
because his legs were spread like he was ready to.” 

This undisputed testimony of the plaintiff’s witnesses 
brings this case squarely within the rule laid down in 
the Troup case, supra, and subsequent cases above cited, 
that, regardless of whether the defendant may have been 
negligent, the negligence of the deceased was more than 
slight in. comparison therewith and that the verdict 
should have been directed for the defendant. 

The judgment of the trial court is reversed and the 
cause remanded with directions to sustain defendant’s 
motion for judgment notwithstanding the verdict. 

REVERSED AND REMANDED WITH DIRECTIONS. 


IRA O. PEEK, APPELLANT, V. AYERS AUTO SUPPLY, A 
COPARTNERSHIP, ET AL., APPELLEES. 
71 N. W. 2d 204 
Filed June 24, 1955. No, 33782. 


1. Workmen’s Compensation. Where the amount of an award in 
a workmen’s compensation case is payable periodically for 6 
months or more, a party may make application for increase 
on account of decrease in capacity since the award was rendered, 
due to the injury. 

2. Workmen’s Compensation: Appeal and Error. It is the function 
of this court in a workmen’s compensation case to consider it 
de novo on the record. 


APPEAL from the district court for Richardson County: 
VIRGIL FALLOON, JupcE. Affirmed. 


Tesar & Tesar, for appellant. 
Fraser, Connolly, Crofoot & Wenstrand, for appellees. 


Heard before Stmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bos.aucu, JJ., and Koxger, District 
Judge. 
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YEAGER, J. 

This is an action by Ira O. Peek, plaintiff and appel- 
lant, against Ayers Auto Supply, a copartnership, Noble . 
I, Ayers, Noble I. Ayers, Jr., John C. Ayers, and Consoli- 
dated Underwriters, defendants and appellees, originally 
instituted to recover compensation under the workmen’s 
compensation law on account of injuries sustained by 
plaintiff while he was employed by the Ayers Auto Sup- 
ply, a copartnership composed of the defendants Ayers. 
The Consolidated Underwriters is the workmen’s com- 
pensation insurance carrier for the other defendants. 
Hereinafter the Ayers Auto Supply and the defendants 
Ayers will for convenience be referred to as the 
defendants. 

On three previous occasions, under the present title, 
this case has been before this court. This appeal how- 
ever does not require a detailed review of the matters 
previously presented. Pertinent matters previously pre- 
sented however were that on May 1, 1946, plaintiff was 
injured in consequence of which he instituted action in 
the workmen’s compensation court in which he was 
awarded compensation. An appeal was taken to the dis- 
trict court and in a petition filed therein plaintiff enu- 
merated his injuries. The injuries enumerated were 
lacerated and severed ears, lacerated forehead and right 
leg, shock hemorrhage from wounds, concussion, facial 
disfigurement, loss of memory, inability to concentrate, 
closure of ear canals with resultant impairment of hear- 
ing, severe headaches, injuries to teeth, numbness of 
legs and arms and right. side of head, dizziness, and 
nervousness, which he said totally and permanently 
disabled him from the performance of work in employ- 
ment. 

The issue raised by that petition was finally tried in 
the district court and by decree rendered on June 27, 
1951, that court rejected plaintiffs claim that he was 
totally and permanently disabled but did find that he 
was temporarily totally disabled for 105 weeks and’ 
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temporarily partially disabled for an additional 175 
weeks and awarded compensation accordingly. 

From that decree an appeal was taken to this court 
where the evidence was reviewed and this court speci- 
fically rejected the contention that plaintiff had been 
totally and permanently disabled. In the opinion ren- 
dered this court found that he had sustained temporary 
partial disability of 75 percent for 175 weeks in addition 
to 105 weeks temporary total disability, the same as was 
done by the district court. The only change made was 
that the weekly rate of pay for temporary partial dis- 
ability was increased from $13.50 to $17.90.: Peek v. 
Ayres Auto Supply, 155 Neb. 233, 51 N. W. 2d 387. While 
it is perhaps of no real significance, when the adjudica- 
tion was made by this court the period or periods for 
which plaintiff was entitled to receive compensation had 
expired. 

This conclusion was arrived at on evidence wherein 
the condition of plaintiff, his symptoms, and his activities 
were fully described. This evidence included the testi- 
mony of numerous physicians and a report from the 
Mayo Clinic. It is clear that the decision was based upon 
a full exposition of the known facts. 

The award made by this court at that time was fully 
paid and satisfied. 

Thereafter on January 13, 1953, the petition which 
is the basis of the present appeal was filed. By it the 
plaintiff claimed additional compensation, again on the 
ground that by reason of the progress of his condition 
since the previous award he is totally and permanently 
disabled and is entitled to additional compensation. The 
right of plaintiff to maintain this action was sustained 
by this court in Peek v. Ayers Auto Supply, 157 Neb. 
363, 59 N. W. 2d 564. 

The issue as to additional compensation was tried in 
the district court and the petition dismissed on the 
ground that there had been shown no material change 
for the worse in the condition of plaintiff since the pre- 
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vious trial. A motion for new trial was filed and over- 
ruled. This appeal is from that determination and the 
ruling on the motion for new trial. 

It is the rule that where the amount of an award in a 
workmen’s compensation case is payable periodically 
for 6 months or more, a party may make application for 
increase on account of decrease in capacity since the 
award was rendered, due to the injury. § 48-141, R. R.S. 
1943; Micek v. Omaha Steel Works, 136 Neb. 843, 287 
N. W. 645; Huff v. Omaha Cold Storage Co., 136 Neb. 
907, 287 N. W. 764; Riedel v. Smith Baking Co., 150 Neb. 
28, 33 N. W. 2d 287; Peek v. Ayers Auto Supply, 157 
Neb. 363, 59 N. W. 2d 564. 

The subject of inquiry therefore is that of whether or 
not the evidence discloses that since the previous hear- 
ing the plaintiff has shown a decrease in capacity to 
engage in gainful employment. 

Basically the description of plaintiffs condition, as 
drawn from the evidence adduced, is not different from 
what it was when previously considered by this court. 
It is not contended that it is different. Two doctors 
have furnished evidence to the effect that the results of 
the basic condition have become aggravated and that in 
their opinion the plaintiff is totally and permanently 
disabled from engaging in employment. 

This evidence is clearly inconsistent with facts un- 
questionably and unequivocally appearing in the record. 
These facts in probability were not disclosed to these 
doctors. The plaintiff, according to his own testimony, 
was employed for 4 weeks as an oiler on a dragline and 
he worked around 8 hours a day. In the 4 weeks he got 
in about 2 weeks of time because the dragline did not 
work when it rained. For this work he was paid $1 an 
hour. Thereafter, starting in the spring of 1953, he 
worked 2 days a week at Kyle’s Service Station in Au- 
burn, Nebraska, where he was still working at the 
time of trial. At first he was paid 80 cents an hour and 
later $1.15 an hour. It appears that in this employment 
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he earns around $100 a month. He testified that he did 
not do the heavy work but the work he was doing was 
of a character which fitted into his previous occupational 
training and experience. His employer testified that 
over the period of his employment there was apparent 
improvement in his capacity to work. 

These doctors did not appear and give testimony in 
court. Their evidence was in the form of written state- 
ments prepared away from court which statements, 
under stipulation of the parties, were read into the 
record in the case. These statements on their face ap- 
pear to have been based upon examinations made of 
plaintiff by them and history furnished to them by the 
plaintiff. 

It is inconceivable that they would have rendered 
opinions that plaintiff was totally and permanently dis- 
abled if they had been supplied with the history of the 
employment to which plaintiff and his employer testi- 
fied on the trial. Accordingly these opinions must be 
rejected as representing the true condition of the plain- 
tiff. 

With the rejection of these opinions there is nothing to 
justify a departure from the conclusion arrived at by 
this court when the case was previously considered. 

There was medical evidence on behalf of the defend- 
ants which was contrary to that adduced by plaintiff. 
This was contained in a prepared written statement 
made by a doctor who purportedly made an examination 
on behalf of the defendants. This statement was ad- 
mitted in evidence pursuant to stipulation. 

From the statement it was made to appear that the 
doctor had shortly before the trial made an examination 
of the plaintiff and that the statement was in part based 
on that examination. The plaintiff and his wife testified 
on the trial that no such examination was made. In this 
respect this was the status of the record with reference 
to the evidence at the close of the trial. Neither party 
asked for leave at the time of trial to call the doctor 
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as a witness or obtain his testimony by deposition in 
further exploration of the question of whether or not 
the doctor had in fact made an examination. 

After the motion for new trial was filed the plaintiff 
took steps to take the deposition of the doctor to be used 
in support of his motion for new trial. Leave to take 
the deposition was denied. 

Assuming, but not deciding, that depositions contain- 
ing evidence of value in the determination to be made 
upon a motion for a new trial may in instances be 
proper, this is not such a case. 

The purported reason for taking the deposition, as it 
appears from an affidavit which appears in the record, 
was that the doctor’s evidence was false, and that in 
the manner of its intraduction a fraud had been prac- 
ticed upon the court. 

The parties agreed upon the manner of introduction 
of the evidence of this doctor. It was introduced in 
the same manner as the evidence of the doctors for 
plaintiff. It is not pointed out how or in what manner 
this became a fraud upon the court. There of course 
was none. 

As to the question of falsity in the evidence of the 
doctor, he stated in substance that preliminary to the 
making of the statement introduced in evidence he ex- 
amined the plaintiff. The plaintiff insists that this was 
not true, and the bill of exceptions discloses that he and 
his wife so testified at the trial of the case in the dis- 
trict court. Thus the doctor’s evidence was fully con- 
troverted on the trial. 

The only apparent purpose of the taking of the depo- 
sition was to permit the exertion of an effort by ex- 
amination to cause the doctor to retract that portion of 
his evidence wherein he stated that he had, as a prelim- 
inary to making his statement, examined the plaintiff. 
There is nothing to indicaté a probability that this could 
have been accomplished. Therefore it may not be said 
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that prejudicial error was involved in the refusal to 
allow the taking of the deposition. 

It is the function of this court in a workmen’s compen- 
sation case to consider it de novo on the record. 
Schneider v. Village of Shickley, 156 Neb. 683, 57 N. W. 
2d 527; Miller v. Livestock Buying Co., 157 Neb. 51, 
58 N. W. 2d 596. 

This record has been so examined and on that basis 
the conclusion has been reached that the plaintiff has 
failed to sustain the burden of showing a decrease in 
his capacity to work since the previous award was ren- 
dered, in consequence of which he is not entitled to 
recover further compensation. 

The judgment of the district court is affirmed. 

, AFFIRMED. 


Le Roy CHAPMAN, APPELLANT, v. NoRMAN HAYWARD ET 
AL., APPELLEES. 
11 N. W. 2d 201 


Filed June 24, 1955. No. 33801. 


1. Criminal Law: Escape. Where a prisoner is released on an 
illegal or void order of the court he may be retaken and com- 
pelled to serve out the sentence, even though the time in which 
the original sentence should have been served has expired. 

Where one sets in motion the proceedings by 
which he secures an illegal or void release from custody, he 
becomes an escapee in contemplation of the law as of the date 
he secures such order, when such order is finally determined 
to be illegal or void. 

8. Extradition. To be a fugitive from justice under the Uniform 
Criminal Extradition Act, it is necessary that the person charged 
as such must have been actually present in the demanding state 
at the time of the commission of the crime, or, having been 
there, has committed some overt act in furtherance of the crime 
subsequently consummated, and has departed to another 
jurisdiction. 


AppEAL from the district court for Lincoln County: 
Isaac J. NisLey, JuDcE. Affirmed. 
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Maupin & Dent and Richard W. Satterfield, for appel- 
lant. 


Frank E. Moss and James G. McIntosh, for appellees. 


Heard before Summons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLaucH, JJ., and Fiory, District 
Judge. 


CarTER, J. 


This is a habeas corpus action commenced in the dis- 
trict court for Lincoln County by Le Roy Chapman, 
petitioner, against the sheriff of Lincoln County, Ne- 
braska, and others, respondents. The action is in resist- 
ance of a proceeding to remove petitioner from the State 
of Nebraska to the State of Utah by extradition to an- 
swer the charge of being an escapee from the Utah 
State Prison as a fugitive from justice from the State 
of Utah. The trial court found that petitioner was prop- 
erly in the custody of the respondents and denied the 
writ. The petitioner appeals. 

The record discloses that on or prior to January 4, 
1954, petitioner was imprisoned in the Utah State Prison 
for the crime of burglary under an indeterminate sen- 
tence of 1 to 20 years. On that day a hearing was had 
in the district court for Salt Lake County, Utah, on the 
merits of a habeas corpus proceeding instituted by Le 
Roy Chapman. The trial court indicated that the alle- 
gations of the habeas corpus petition would be sustained 
and ordered the immediate release of the petitioner. 
A final order releasing the petitioner was filed on Jan- 
uary 29, 1954. On May 18, 1954, the Supreme Court 
of the State of Utah reversed the judgment of the dis- 
trict court for Salt Lake County and directed the entry 
of an order remanding Le Roy Chapman to the custody 
of the warden of the Utah State Prison. 

On September 24, 1954, a complaint was filed in the 
city court of Salt Lake City charging petitioner with 
escape from the Utah State Prison, in violation of Title 
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76, chapter 50, section 2, Utah Code Annotated, 1953. 
On December 8, 1954, the Governor of Utah made an 
executive requisition upon the Governor of Nebraska 
for the extradition of the petitioner from the State of 
Nebraska to the State of Utah to answer such charge 
and that the requisition was honored and an extradi- 
tion warrant issued by the Governor of Nebraska. The 
petitioner was at the time serving a sentence of 90 days 
in the county jail of Lincoln County, Nebraska, for 
carrying a concealed weapon. 

The petition for habeas corpus is grounded on the 
fact that Chapman was not in the State of Utah on 
January 29, 1954. Petitioner was released on habeas 
corpus by the district court for Salt Lake County on 
January 4, 1954. He left the State of Utah on January 
6, 1954, and did not again return to that state. The final 
order of the district court for Salt Lake County was en- 
tered on January 29, 1954, after petitioner had left the 
state. He was officially released, therefore, on January 
29, 1954, on an order which was subsequently reversed 
and held for naught by the Supreme Court of the State 
of Utah. It is the contention of the respondents that he 
became an escapee on January 29, 1954. In Hopkins v. 
North, 151 Md. 553, 135 A. 367, 49 A. L. R. 1303, the 
court states the general rule to be: ‘““The decided weight 
of authority and, in our opinion, the better reasoned 
cases, hold that, where a prisoner secures his liberty 
through some illegal or void order, it is to be treated 
as an escape, and he can be retaken and compelled to 
serve out his sentence, even though the time in which 
the original sentence should have been served has ex- 
pired.” Cases on this subject are collected in the anno- 
tation to Hopkins v. North, supra, found in 49 A. L. R. 
1306. See, also, Tines v. Hudspeth, 164 Kan. 471, 190 P. 
2d 867. 

The petitioner relies upon the fact that he was not in 
the State of Utah on the day the crime was alleged to 
have been committed. He relies upon Hyatt v. Corkran, 
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188 U.S. 691, 23 S. Ct. 456, 47 L. Ed. 657; In re Appli- 
cation of Shoemaker, 25 Cal. App. 551, 144 P. 985; Den- 
nison v. Christian, 72 Neb. 703, 101 N. W. 1045, 117 Am. 
S. R. 817; and Finch v. West, 106 Neb. 45, 182 N. W. 565. 
We hold these cases inapplicable since the adoption of 
the Uniform Criminal Extradition Act in 1935. 

Sections 5 and 6 of the Uniform Criminal Extradition 
Act, which appear as sections 29-705 and 29-706, R. R. 
S. 1943, provide as follows: “A warrant of extradition 
must not be issued unless the documents presented by 
the executive authority making the demand show that 
the accused was present in the demanding state at the 
time of the commission of the alleged crime, that he 
thereafter fled from that state and is now in this state, 
and that he is lawfully charged by indictment found, or 
by an information filed by a prosecuting officer and 
supported by affidavits to the facts, or by affidavit made 
before a magistrate in that state, with having committed 
a crime under the laws of that state, or that he has been 
convicted of crime in that state and has escaped from 
confinement or broken his parole.” § 29-705, R. R. S. 
1943. 

“The Governor of this state may also surrender, on 
demand of the executive authority of any other state, 
any person in this state charged on indictment found 
in such other state with committing an act in this state 
intentionally resulting in a crime in such other state; 
and the provisions of sections 29-701 to 29-728 not other- 
wise inconsistent shall apply to such case, notwith- 
standing that the accused was not in that state at the 
time of the commission of the crime and has not fled 
therefrom.” § 29-706, R. R. S. 1943. 

These sections have been construed to provide for the 
extradition of a criminal from the state in which he acted 
to the state in which his acts had criminal effect. The 
language of these sections was designed to cover cases 
not clearly reached by prior extradition laws. Prior to 
1935 it was possible to extradite only those criminals 
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who were held to be fugitives, that is, who had been 
physically present in the state in which the crime was 
committed and had fled therefrom. It had been held 
that one who commits a crime against the laws of a state 
by acts done outside of that state was not a fugitive 
within the meaning of the extradition act. The uniform 
act was drafted to meet the need for authority to extra- 
dite in such cases. It clearly provides for the extradition 
of a criminal from the state in which he acted to the 
state in which his acts had criminal effect. See 9 Uni- 
form Laws Annotated, Miscellaneous Acts, pp. 169 to 
172. The rule under the Uniform Criminal Extradition 
Act is: To be a fugitive from justice it is necessary that 
the person charged as such must have been actually 
present in the demanding state at the time of the com- 
mission of the crime, or, having been there, has then 
committed some overt act in furtherance of the crime 
subsequently consummated, and has departed to another 
jurisdiction. See, also, Getzendanner v. Hiltner, 117 
W. Va. 418, 185 S. E. 694; In re Application of Camp- 
bell, 147 Neb. 820, 25 N. W. 2d 419; Strassheim v. Daily, 
221 U. S. 280, 31S. Ct. 558, 55 L. Ed. 735. 

The record shows that Chapman sought and obtained 
an order releasing him from the Utah State Prison, to 
which he was not entitled. He therefore set in motion 
the proceedings by which he secured his illegal release. 
He left the state before the litigation was completed. 
When it was finally determined that the order granting 
his release was illegal, he became an escapee from the 
Utah State Prison. He put in force the agency to secure 
an illegal release and thereby committed an overt act, 
in contemplation of law, in furtherance of the offense 
which was subsequently consummated in Utah, and de- 
parted the jurisdiction. His offense was one for which 
he could be extradited under sections 29-705 and 29-706, 
R. R. S. 1943. 

The trial court was correct in denying the writ of 
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habeas corpus. The judgment of the district court is 
affirmed. 
AFFIRMED. 


Rosert L. HANSON ET AL., APPELLEES, Vv. UNION PACIFIC 
RAILROAD COMPANY, A CORPORATION, APPELLEE, RAILWAY 
EMPLOYES’ DEPARTMENT, AMERICAN FEDERATION OF 


Labor, ET AL., APPELLANTS, 
71 N. W. 2d 526 


Filed July 1, 1955. No. 33561. 


1, Labor Relations. The objective of the Railway Labor Act is 
the amicable adjustment of disputes and in that way to avoid 
strikes with their harmful effect upon public interests. 

The purpose of the Eleventh subsection of section 152 
of 45 U. S. C. A., the Railway Labor Act, is to permit a rail- 
way and a union to agree to a union shop notwithstanding any 
statute or law, state or federal, that forbids such agreements. 

8. Constitutional Law: Commerce. Congress, in the choice of 
means to effect a permissible regulation of commerce, must 
conform to due process. 

4. Constitutional Law. When the question is whether legislative 
action transcends the limits of due process guaranteed by the 
Fifth Amendment, decision is guided by the principle that the 
law shall not be unreasonable, arbitrary, or capricious, and that 
the means selected shall have a real and substantial relation 
to the object sought to be attained. 

5. Constitutional Law: Commerce. The Fifth Amendment is not 
a guarantee of untrammeled freedom of action and of contract. 
In the exercise of its power to regulate commerce, Congress 
can subject both to restraints not shown to be unreasonable. 

6. Constitutional Law. Class legislation discriminating against 
some and favoring others is prohibitive. But the rule does not 
prohibit or prevent classification which is reasonable, for, 
while the law must affect alike all persons in the same class and 
under similar conditions, classification based upon substantial 
distinction, with a proper relation to the objects classified and 
the purposes sought to be achieved, if it does operate alike on 
all members of the class, is not special, discriminatory, or 
class legislation. 

The freedom of association, the freedom to join or 

not to join in association with others for whatever purposes 
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such association is lawfully organized, is a freedom guaranteed 
by the First Amendment. 


AppEaL from the district court for Douglas County: 
JACKSON B. CHASE, JuDGE. Affirmed. 


Schoene & Kramer; Gross, Welch, Vinardi & Kauff- 
man, Mulholland, Robie & Hickey, Richard R. Lyman, 
and Donald W. Fisher, for appellants. 


Swarr, May, Royce, Smith & Story, for appellees Han- 
son et al. 


W. R. Rouse, F. J. Melia, J. H.'Anderson, and James A. 
Wilcox, for appellee Union Pacific R. R. Co. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


WENKE, J. 

Robert L. Hanson, Horace A Cameron, Harold J. Grau, 
Leonard W. Koch, and William A. Cornell brought this 
action in the district court for Douglas County. The 
defendants are the Union Pacific Railroad Company, a 
corporation, and the following labor organizations: Rail- 
way Employes’ Department, American Federation of 
Labor; International Association of Machinists; Inter- 
national Brotherhood of Boilermakers, Iron Ship Build- 
ers & Helpers of America; International Brotherhood of 
Blacksmiths, Drop Forgers & Helpers; Sheet Metal 
Workers’ International Association; International Broth- 
erhood of Electrical Workers; Brotherhood of Railway 
Carmen of America; International Brotherhood of Fire- 
men, Oilers, Helpers, Roundhouse and Railway Shop 
Laborers; Brotherhood of Railway & Steamship Clerks, 
Freight Handlers, Express and Station Employes; Broth- 
erhood of Maintenance of Way Employes; The Order of 
Railroad Telegraphers; Brotherhood of Railroad Signal- 
men of America; Railroad Yardmasters of America; Ho- 
tel and Restaurant Employes International Alliance and 
Bartenders International League of America; Brother- 
hood of Sleeping Car Porters; and The American Railway 
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Supervisors Association, Incorporated. The basis for the 
action is the contention that the union shop agreements 
entered into by the Union Pacific Railroad Company 
and the foregoing labor organizations are in violation of 
Article XV, section 13, of the Constitution of Nebraska, 
and section 48-217, R. R. S. 1943. The purpose of this 
action is to enjoin these defendants, particularly the 
Union Pacific Railroad Company, from putting into 
effect the provisions of these union shop agreements. 
The trial court found the union shop agreements to be in 
conflict with Nebraska’s Constitution and statutes and 
therefore enjoined the Union Pacific Railroad Company 
from giving effect to its union shop agreements with the 
defendant labor organizations insofar as employment 
in Nebraska is concerned. The labor organizations filed 
a motion for new trial and have appealed from the 
overruling thereof. : 

Article XV, section 13, of the Constitution of Ne- 
braska, provides: “No person shall be denied employ- 
ment because of membership in or affiliation with, or 
resignation or expulsion from a labor organization or 
because of refusal to join or affiliate with a labor or- 
ganization; nor shall any individual or corporation or 
association of any kind enter into any contract, written 
or oral, to exclude persons from employment because of 
membership in or nonmembership in a labor organiz- 
ation.” 

Section 48-217, R. R. S. 1943, provides: “To make 
operative the provisions of Sections 13, 14 and, 15 of 
Article 15 of the Constitution of Nebraska, no person 
shall be denied employment because of membership 
in or affiliation with, or resignation or expulsion from 
a labor organization or because of refusal to join or 
affiliate with a labor organization: nor shall any indi- 
vidual or corporation or association of any kind enter - 
into any contract, written or oral, to exclude persons 
from employment because of membership in or non- 
membership in a labor organization.” 
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The appellee Union Pacific Railroad Company is a 
corporation organized under and existing by virtue of the 
laws of the State of Utah with its principal place of 
business located in Omaha, Nebraska. It is a common 
carrier by rail subject to Part I of the Interstate Com- 
merce Act and a “carrier” within the meaning of and 
subject to the Railway Labor Act. We will herein refer 
to it as the Union Pacific. 

The appellant labor Sra enAtions at all times herein 
material, have been and now are the duly designated 
and authorized collective bargaining representatives of 
the different crafts or classes of nonoperating employees 
employed by the Union Pacific. We shall herein refer 
to them as the labor organizations. 

The individually named appellees are residents of 
the State of Nebraska and employed by the Union Pacific 
therein. They belong to the craft or class of employees 
known as clerical, office, station, and storehouse em- 
ployees who are represented, for the purposes of col- 
lective bargaining, by the Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Sta- 
tion Employes. They are not members of that or any 
other labor organization which has entered into a union 
shop agreement with the Union Pacific. They bring this 
action for themselves and for all other employees of the 
Union Pacific who are similarly situated. They will 
herein be referred to as appellees. 

Prior to January 10, 1951, the Railway Labor Act pro- 
hibited union shops. See 45 U.S.C. A., § 152, Fourth 
and Fifth, p. 478. However, effective as of that date, 
Congress amended the Act as follows: 

“Eleventh. Notwithstanding any other provisions of 
this chapter, or of any other statute or law of the United 
States, or Territory thereof, or of any State, any carrier 
or carriers as defined in this chapter and a labor organ- 
ization or labor organizations duly designated and au- 
thorized to represent employees in accordance with the 
requirements of this chapter shall be permitted— 
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“(a) to make agreements, requiring, as a condition 
of continued employment, that within sixty days fol- 
lowing the beginning of such employment, or the effec- 
tive date of such agreements, whichever is the later, 
all employees shall become members of the labor or- 
ganization representing their craft or class: Provided, 
That no such agreement shall require such condition 
of employment with respect to employees to whom mem- 
bership is not available upon the same terms and condi- 
tions as are generally applicable to any other member 
or with respect to employees to whom membership was 
denied or terminated for any reason other than the 
failure of the employee to tender the periodic dues, 
initiation fees, and assessments (not including fines and 
penalties) uniformly required as a condition of acquir- 
ing or retaining membership. 

“(b) to make agreements providing for the deduction 
by such carrier or carriers from the wages of its or 
their employees in a craft or class and payment to the 
labor organization representing the craft or class of such 
employees, of any periodic dues, initiation fees, and as- 
sessments (not including fines and penalties) uniformly 
required as a condition of acquiring or retaining mem- 
bership: Provided, That no such agreement shall be 
effective with respect to any individual employee until he 
shall have furnished the employer with a written as- 
signment to the labor organization of such membership 
dues, initiation fees, and assessments, which shall be 
revocable in writing after the expiration of one year or 
upon the termination date of the applicable collective 
agreement, whichever occurs sooner. 

“(c) The requirement of membership in a labor or- 
ganization in an agreement made pursuant to subpara- 
graph (a) of this paragraph shall be satisfied, as to both 
a present or future employee in engine, train, yard, or 
hostling service, that is, an employee engaged in any of 
_the services or capacities covered in the First Division of 
paragraph (h) of section 153 of this title, defining the 
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jurisdictional scope of the First Division of the National 
Railroad Adjustment Board, if said employee shall hold 
or acquire membership in any one of the labor organ- 
izations, national in scope, organized in accordance with 
this chapter and admitting to membership employees 
of a craft or class in any of said services; and no agree- 
ment made pursuant to subparagraph (b) of this para- 
graph shall provide for deductions from his wages for 
periodic dues, initiation fees, or assessments payable to 
any labor organization other than that in which he holds 
membership: Provided, however, That as to an em- 
ployee in any of said services on a particular carrier at 
the effective date of any such agreement on a carrier, 
who is not a member of any one of the labor organiza- 
tions, national in scope, organized in accordance with 
this chapter and admitting to membership employees of 
a craft or class in any of said services, such employee, 
as a condition of continuing his employment, may be 
required to become a member of the organization repre- 
senting the craft in which he is employed on the effective 
date of the first agreement applicable to him: Provided, 
further, That nothing herein or in any such agreement 
or agreements shall prevent an employee from chang- 
ing membership from one organization to another or- 
ganization admitting to membership employees of a 
craft or class in any of said services. 

“(d) Any provisions in paragraphs Fourth and Fifth 
of this section in conflict herewith are to the extent of 
such conflict amended.” 45 U.S.C. A., § 152, p. 481. 

The purpose of this amendment, as stated in Otten v. 
Baltimore & O. R. Co., 205 F. 2d 58, is to permit: “* * * 
a railway and a union to agree to a ‘union shop’ not- 
withstanding any ‘statute or law’, state or federal, that 
forbids such agreements.” 

Subsequent thereto, and in accordance with and pur- 
suant to the procedures provided by the Railway Labor 
Act, the Union Pacific and the labor organizations nego- 
tiated and entered into agreements in accordance with 
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the authority granted by the foregoing amendment. 
The agreements became effective as of March 31, 1953. 
These agreements required, subject to certain conditions 
and limitations not material here, that all employees 
covered by the basic collective bargaining agreements 
between the Union Pacific and these labor organizations, 
who were not already members thereof, must, as a 
condition of their continued employment, file their appli- 
cation with, pay their initiation fee to, and become mem- 
bers of the labor organization representing their respec- 
tive class or craft within 60 days after the beginning of 
such employment or the effective date of such agreement, 
whichever is later, and thereafter maintain such mem- 
bership. 

Appellees were notified by the Union Pacific that they 
were required, as a condition of their continued em- 
ployment, to join the labor organization, party to the 
union shop agreement, which represented the respective 
class or craft in which they were employed. The ap- 
pellees did not comply with this notice but brought this 
action. 

The Tenth Amendment to the Constitution of the 
United States provides: “The powers not delegated to 
the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respec- 
tively, or to the people.” 

As stated in House v. Mayes, 219 U. S. 270, 31S. Ct. 
234, 55 L. Ed. 213: ‘“* * * the Government created by 
the Federal Constitution is one of enumerated powers, 
and cannot, by any of its agencies, exercise an authority 
not granted by that instrument, either in express words 
or by necessary implication; that a power may be im- 
plied when necessary to give effect to a power expressly 
granted; that while the Constitution of the United States 
and the laws enacted in pursuance thereof, together 
with any treaties made under the authority of the 
United States, constitute the Supreme Law of the Land, 
a State of the Union may exercise all such governmental 
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authority as is consistent with its own constitution, and 
not in conflict with the Federal Constitution; that such 
a power in the State, generally referred to as its police 
power, is not granted by or derived from the Federal 
Constitution but exists independently of it, by reason 
of its never having been surrendered by the State to 
the General Government; * * *.” 

As to a power expressly granted it was held in United 
States v. Darby, 312 U. S. 100, 61 S. Ct. 451, 85 L. Ed. 
609, 1382 A. L. R. 1430: “From the beginning and for 
many years the amendment has been construed as not 
depriving the national government of authority to resort 
to all means for the exercise of a granted power which 
are appropriate and plainly adapted to the permitted 
end.” 

When Congress acts in regard to a matter over which 
it has authority it was held in Mondou v. New York, 
N. H. & H. R. R. Co., 223 U. S. 1, 32 S. Ct. 169, 56 
L. Ed. 327, 38 L. R. A. N.S. 44: ““ * * The govern- 
ment of the United States, then, though limited in its 
powers, is supreme; and its laws, when made in pur- 
suance of the constitution, form the supreme law of the 
land, “anything in the constitution or laws of any State, 
to the contrary notwithstanding.” ’ (McCulloch v. Mary- 
land, 4 Wheat. 316, 17 U. S. 316, 4 L. Ed. 579.) * * * 
And now that Congress has acted, the laws of the States, 
in so far as they cover the same field, are superseded, 
for necessarily that which is not supreme must yield to 
that which is.” See, also, Oregon-Washington R. R. & 
Navigation Co. v. State of Washington, 270 U. S. 87, 46 
S. Ct. 279, 70 L. Ed. 482; Amalgamated Assn. Em- 
ployees v. Wisconsin Employment Relations Board, 340 
U. S. 383, 71S. Ct. 359, 95 L. Ed. 364, 22 A. L. R. 2d 874; 
International Union of United Automobile Workers v. 
O’Brien, 339 U. S. 454, 70 S. Ct. 781, 94 L. Ed. 978; Gar- 
ner v. Teamsters, Chauffeurs & Helpers Union, 346 U. 
S. 485, 74 S. Ct. 161, 98 L. Ed. 228. Thus, if two acts can- 
not be reconciled or consistently stand together the 
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law of the state must yield. International Union of 
United Automobile Workers v. O’Brien, supra. 

. However, in the absence of Congress acting in regard 
thereto, it was held in Cooley v. Board of Wardens of 
Port of Philadalphia, 12 How. 299, 13 L. Ed. 996: “* * * 
the mere grant of such a power to Congress, did not 
imply a prohibition on the states to exercise the same 
power; that it is not the mere existence of such a power; 
but its exercise by Congress, which may be incompatible 
with the exercise of the same power by the states, and 
that the states may legislate in the absence of congres- 
sional regulations.” See, also, Oregon-Washington R. 
R. & Navigation Co. v. State of Washington, supra. 
As stated in Lincoln Federal Labor Union v. North- 
western Iron & Metal Co., 335 U. S. 525, 69 S. Ct. 251, 93 
L. Ed. 212,6 A. L. R. 2d 473: ‘“* * * states have power 
to legislate against what are found to be injurious prac- 
tices in their internal commercial and business affairs, 
so long as their laws do not run afoul of some specific 
federal constitutional prohibition, or of some valid fed- 
eral law.” 

In regard to interstate commerce the foregoing rule has 
been stated in Oregon-Washington R. R. & Navigation 
Co. v. State of Washington, supra, as follows: “In the 
relation of the States to the regulation of interstate com- 
merce by Congress there are two fields. There is one 
in which the State can:not interfere at all, even in the 
silence of Congress. In the other, (and this is the one 
in which the legitimate exercise of the State’s police 
power brings it into contact with interstate commerce 
so as to affect that commerce,) the State may exercise 
its police power until Congress has by affirmative legis- 
lation occupied the field by regulating interstate com- 
merce and so necessarily has excluded state action.” 
And, as stated in United States v. Darby, supra: “In the 
absence of Congressional legislation on the subject state 
laws which are not regulations of the commerce itself 
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or its instrumentalities are not forbidden even though. 
they affect interstate commerce.” 

However, even though it enters the field Congress may 
not necessarily pre-empt it for, as stated in Garner v. 
Teamsters, Chauffeurs & Helpers Union, supra: “Of 
course, Congress, in enacting such legislation as we have 
here, can save alternative or supplemental state remedies - 
by express terms, or by some clear implication, if it sees 
fit.” See, also, Amalgamated Assn. Employees v. Wis- 
consin Employment Relations Board, supra; Algoma 
Plywood & Veneer Co. v. Wisconsin Employment Rela- 
tions Board, 336 U. S. 301, 69 S. Ct. 584, 93 L. Ed 691; 
Hill v. Florida ex rel. Watson, 325 U. S. 538, 65 S. Ct. 
1373, 89 L. Ed. 1782; United States v. Darby, supra. 

“A state law is superseded by a Federal regulation 

only to the extent that the two may be inconsistent. An 
act of Congress may occupy only a limited portion of 
.the field of regulation of a particular subject matter, 
leaving unimpaired the right of the several states to en- 
act regulations covering other aspects of the subject or 
merely to supplement the Federal legislation in respect 
to local conditions.” 11 Am. Jur., Constitutional Law, 
§ 175, p. 872. 

All this is fully supported by the second paragraph 
of Article VI, of the Constitution of the United States, 
which provides: “This Constitution, and the Laws of the 
United States which shall be made in Pursuance there- 
of; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme 
Law of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding.” See, also, 
Mondou v. New York, N. H. & H. R. R. Co., supra. 

“The principle is therefore fundamental that state 
laws must yield to acts of Congress within the sphere 
of its delegated power. It is very obvious that where 
Congress has under the Federal Constitution the right 
of exercising exclusive jurisdiction and puts forth its 
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power to cover the field, state legislation ceases to have 
efficacy; for when Congress passes a law in that field 
of legislation common to both Federal and state govern- 
ments, the act of Congress supersedes all inconsistent 
state legislation. Congress in regulating a matter within 
the concurrent field of legislation speaks for all of the 
people and all of the states, and it is immaterial that the 
public policy embodied in the congressional legislation 
overrules the policies theretofore adopted by any of the 
states with respect to the subject matter of such legis- 
lation.” 11 Am. Jur., Constitutional Law, § 175, p. 872. 

The extent to which Congress has entered the field on 
any subject depends upon its intent. As was said in 
Truax v. Raich, 239 U. S. 33, 36 S. Ct. 7, 60 L. Ed. 131, 
L. R. A. 1916D 545, Ann. Cas. 1917B 283: ‘The purpose 
of an act must be found in its natural operation and 
effect * * *.” See, also, Napier v. Atlantic Coast Line R. 
R. Co., 272 U. S. 605, 47 S. Ct. 207, 71 L. Ed. 432. 

That Congress intended to pre-empt the field is fully 
evidenced by the following language of the amendment: 
“Notwithstanding * * * any * * * statute or law * * * of 
any State, any carrier or carriers as defined in this chap- 
ter and a labor organization or labor organizations duly 
designated and authorized to represent employees in 
accordance with the requirements of this chapter shall 
be permitted * * * to make agreements, requiring, as a 
condition of continued employment, that within sixty 
days following the beginning of such employment, or 
the effective date of such agreements, whichever is the 
- later, all employees shall become members of the labor 
organization representing their craft or class * * *.” 

If additional proof of such intent is needed it can be 
found in the report submitted by the House of Repre- 
sentatives’ Committee on Interstate and Foreign Com- 
merce in connection with H. R. 7789, the bill which sub- 
mitted the amendment to the House, and the debates 
in the Senate on S. 3295, a companion bill, particularly 
in connection with Senator Holland’s proposed amend- 
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ment thereto. A study of the history of the amendment 
leaves no doubt of the fact that Congress intended to 
strike down all state constitutional and statutory restric- 
‘tions relating to union shop agreements insofar as they 
applied to carriers in interstate commerce and the labor 
organizations representing their employees. Did Con- 
gress have the power to do so? 

Article I, section 8, of the Constitution of the United 
States, insofar as here material, provides: “The Con- 
gress shall have Power * * * To regulate Commerce 
* * * among the several States, * * *.” 

It was said in Gibbons v. Ogden, 9 Wheaton 1, 6 L. Ed. 
23, in regard to the foregoing, that: “It is the power to 
regulate; that is, to prescribe the rule by which com- 
merce is to be governed. This power, like all others 
vested in Congress, is complete in itself, may be ex- 
ercised to its utmost extent, and acknowledges no limita- 
tions, other than are prescribed in the constitution.” 
And that: “* * * Congress may control the State laws, 
so far as it may be necessary to control them, for the 
regulation of commerce.” See, also, United States v. 
Darby, supra; Mondou v. New York, N. H. & H. R. R. Co., 
supra. 

As stated in Mondou v. New York, N. H. & H. R. R. 
Co., supra: “This power over commerce among the 
States, so conferred upon Congress, is complete in itself, 
extends incidentally to every instrument and agent by 
which such commerce is carried on, may be exerted to 
its utmost extent over every part of such commerce, 
and is subject to no limitations save such as are pre- 
scribed in the Constitution. But, of course, it does not 
extend to any matter or thing which does not have a real 
or substantial relation to some part of such commerce.” 

“The fundamental principle is that the power to regu- 
late commerce is the power to enact ‘all appropriate 
legislation’ for ‘its protection and advancement’ (The 
Daniel Ball, 10 Wall. 557, 564); to adopt measures ‘to 
promote its growth and insure its safety’ (Mobile Coun- 
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ty v. Kimball, 102 U. S. 691, 696, 697); ‘to foster, pro- 
_tect, control and restrain.’ Second Employers’ Liability 
Cases, supra, p. 47. See Texas & N. O. R. Co. v. Railway 
Clerks, supra. That power is plenary and may be ex- 
erted to protect interstate commerce ‘no matter what 
the source of the dangers which threaten it.’ Second 
Employers’ Liability Cases, p. 51; Schechter Corp. v. 
United States, supra.” National Labor Relations Board 
v. Jones & Laughlin Steel Corp., 301 U. S. 1, 57 S. Ct. 
615, 81 L. Ed. 893, 108 A. L. R. 1352. See, also, Texas 
& New Orleans R. R. Co. v. Brotherhood of Railway & 

Steamship Clerks, 281 U. S. 548, 50 S. Ct. 427, 74 L. Ed. 
1034. 

-“Tt should be emphasized that Congress, not the 
courts, is primarily charged with determination of the 
need for regulation of activities affecting interstate com- 
merce.” American Communications Assn. v. Douds, 
339 U. S. 382, 70 S. Ct. 674, 94 L. Ed. 925. 

Under this power Congress has dealt with labor rela- 
tions in fields other than the railroads. See the National 
Labor Relations Act and the Labor Management Rela- 
tions Act. The latter is often referred to as the Taft- 
Hartley Act. 

“ce * * The act of interstate commerce is done by the 
labor of men and with the help of things; and these 
men and things are the agents and instruments of the 
commerce.’” Mondou v. New York, N. H. & H. R. R. 
Co., supra. 

“It is a familiar principle that acts which directly 
burden or obstruct interstate or foreign commerce, or 
its free flow, are within the reach of the congressional 
power. Acts having that effect are not rendered im- 
mune because they grow out of labor disputes. See 
Texas & N. O. R. Co. v. Railway Clerks, 281 U. S. 548, 
570; Schechter Corp. v. United States, supra, pp. 544, 
545; Virginian Railway v. System Federation, No. 40, 300 
U. S. 515. It is the effect upon commerce, not the 
source of the injury, which is the criterion. Second Em- 
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ployers’ Liability Cases, 223 U.S. 1, 51.” National Labor 
Relations Board v. Jones & Laughlin Steel Corp., supra. 

“The constitutional justification for the National La- 
bor Relations Act was the power of Congress to protect 
interstate commerce by removing obstructions to the 
free flow of commerce. National Labor Relations Board 
v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1937). 
That Act was designed to remove obstructions caused by 
strikes and other forms of industrial unrest, which Con- 
gress found were attributable to the inequality of bar- 
gaining power between unorganized employees and their 
employers. It did so by strengthening employee groups, 
by restraining certain employer practices, and by en- 
couraging the processes of collective bargaining.” Amer- 
ican Communications Assn. v. Douds, supra. See, also, 
Wallace Corp. v. National Labor Relations Board, 323 
U.S. 248, 65 S. Ct. 238, 89 L. Ed. 216. 

As stated in Amalgamated Assn. Employees v. Wis- 
consin Employment Relations Board, supra: “The Na- 
tional Labor Relations Act of 1935 and the Labor Man- 
agement Relations Act of 1947, passed by Congress pur- 
suant to its powers under the Commerce Clause, are the 
supreme law of the land under Art. VI of the Con 
stitution.” 

Under this power Congress has dealt with the rail- 
roads in regard to many subjects, most of which have 
been upheld as coming within its authority. They in- 
clude the Safety Appliance Acts, the Employers Lia- 
bility Acts, hours-of-service laws, and others of analo- 
gous character. See, Mondou v. New York, N. H. & 
H. R. R. Co., supra; Napier v. Atlantic Coast Line R. 
R. Co., supra; Alabama & Vicksburg Ry. Co. v. Jackson 
& Eastern Ry. Co., 271 U. S. 244, 46 S. Ct. 535, 70 L. 
Ed. 928; Missouri Pacific R. R. Co. v. Porter, 273 U. S. 
341, 47 S. Ct. 383, 71 L. Ed. 672; Northern Pac. Ry. Co. 
v. State of Washington, 222 U. S. 370, 32 S. Ct. 160, 56 
L, Ed. 237; Chicago, R. I. & Pac. Ry. Co. v. Hardwick 
Farmers Elevator Co., 226 U. S. 426, 33 S. Ct. 174, 57 
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L. Ed. 284, 46 L. R. A. N. S: 203; Missouri Pac. R. R. 
Co. v. Stroud, 267 U. S. 404, 45 S. Ct. 243, 69 L. Ed. 
683; New York Central R. R. Co. v. Winfield, 244 U. S. 
147, 37 S. Ct. 546, 61 L. Ed. 1045, Ann. Cas. 1917D 1139; 
Wilson v. New, 243 U. S. 332, 37 S. Ct. 298, 61 L. Ed. 755, 
L. R. A. 1917E 938, Ann. Cas. 1918A 1024. 

As stated in Mondou v. New York, N. H. & H. R. R. 
Co., supra: “Among the instruments and agents to 
. which the power extends are the railroads over which 
transportation from one State to another is conducted, 
the engines and cars by which.such transportation is 
effected, and all who are in any wise engaged in such 
transportation, whether as common carriers or as their 
employés.” 

Congress enacted the Railway Labor Act to regulate 
the common carriers of the country and their employees. 

“* * * Congress, in the exertion of its power over 
interstate commerce, may regulate the relations of 
common carriers by railroad and their employes, while 
both are engaged in such commerce, subject always to 
the limitations prescribed in the Constitution, and to 
the qualification that the particulars in which those re- 
lations are regulated must have a real or substantial 
connection with the interstate commerce in which the 
carriers and their employes are engaged.” Mondou v. 
New York, N. H. & H. R. R. Co., supra. See, also, Wil- 
son v. New, supra. 

The primary purpose of the Railway Labor Act is set 
forth therein as follows: “First. It shall be the duty 
of all carriers, their officers, agents, and employees to 
exert every reasonable effort to make and maintain 
agreements concerning rates of pay, rules, and working 
conditions, and to settle all disputes, whether arising 
out of the application of such agreements or otherwise, 
in order to avoid any interruption to commerce or to the 
operation of any carrier growing out of any dispute be- 
tween the carrier and the employees thereof.” 45 U. 
S. C. A., § 152, p. 478. 
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“The plain objective of the Railway Labor Act is 
the amicable adjustment of disputes and in that way to 
avoid strikes with their harmful effect upon public in- 
terests.” Brotherhood of Railroad Shop Crafts v. Low- 
den, 86 F. 2d 458. See, also, Texas & New Orleans R. 
R. Co. v. Brotherhood of Railway & Steamship Clerks, 
supra; Railroad Retirement Board v. Alton R. R. Co., 
295 U. S. 330, 55 S. Ct. 758, 79 L. Ed. 1468; Steele v. 
Louisville & N. R. R. Co., 323 U. S. 192, 65 S. Ct. 226, 
89 L. Ed. 173. 

“The peaceable settlement of labor controversies, es- 
pecially where they may seriously impair the ability 
of an interstate rail carrier to perform its service to 
the public, is a matter of public concern.” Virginian 
Ry. Co. v. System Federation No. 40, 300 U. S. 515, 57 
S. Ct. 592, 81 L. Ed. 789. See, also, Texas & New Orleans 
R. R. Co. v. Brotherhood of Railway & Steamship Clerks, 
supra. 

“The power of Congress over interstate commerce 
extends to such regulations of the relations of rail car- 
riers to their employees as are reasonably calculated to 
prevent the interruption of: interstate commerce by 
strikes and their attendant disorders.” Virginian Ry. 
Co. v. System Federation No. 40, supra. 

It is to this purpose that the amendment authorizing 
agreements to be entered into between a carrier or 
carriers and a labor organization or labor organizations 
providing for a union shop and agreements authorizing 
deductions to be made by carriers from the wages of 
its employees for certain purposes and under certain 
conditions must reasonably relate itself. 

Appellees contend that the sole purpose for enacting 
the amendment was to get rid of free-riders in the rail- 
road industry and that trying to do so in this manner 
is not reasonably calculated to prevent the interruption 
of interstate commerce by strikes and their attendant 
disorders but rather to create them. They state that 
the subject of union shops has always been a prolific 
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source of labor disputes and, in support thereof, point 
to the record of what took place here and what has taken 
place on other railroads in that regard. They also 
point to the fact that union representatives, at the hear- 
ings before the committees of Congress, conceded that 
a union shop would not affect their bargaining power 
one way or the other and to other factors, such as the 
financial and numerical strength of the unions, to show 
they do not need additional governmental help in order 
for them to properly carry on their function of col- 
lective bargaining and deal with the carriers on an 
equal level. While we think there is much merit in 
the logic of appellees’ contentions we cannot adopt it 
as here controlling for reasons hereinafter set forth. 

The Supreme Court of the United States, in National 
Labor Relations Board v. Jones & Laughlin Steel Corp., 
supra, said: “Long ago we stated the reason for labor 
organizations. We said that they were organized out 
of the necessities of the situation; that a single em- 
ployee was helpless in dealing with an employer; that 
he was dependent ordinarily on his daily wage for the 
maintenance of himself and family; that if the employer 
refused to pay him the wages that he thought fair, he 
was nevertheless unable to leave the employ and resist 
arbitrary and unfair treatment; that union was es- 
sential to give laborers opportunity to deal on an equal- 
ity with their employer. American Steel Foundries v. 
Tri-City Central Trades Council, 257 U. S. 184, 209. 
We reiterated these views when we had under con- 
sideration the Railway Labor Act of 1926. Fully recog- 
nizing the legality of collective action on the part of 
employees in order to safeguard their proper interests, 
we said that Congress was not required to ignore this 
right but could safeguard it. Congress could seek to 
make appropriate collective action of employees an in- 
strument of peace rather than of strife.” 

Within its power, policy making in this regard, is | 
still for Congress. Colgate-Palmolive-Peet Co. v. Na- 
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tional Labor Relations Board, 338 U. S. 355, 70 S. Ct. 
166, 94 L. Ed. 161. 

In that regard it has been said: “Even should we 
consider the Act unwise and prejudicial to both public 
and private interest, if it be fairly within delegated 
power our obligation is to sustain it.” Railroad Re- 
tirement Board v. Alton R. R. Co., supra. 

There is no question but what Congress had the 
right to repeal the restrictive provisions against union 
shops which it placed in the Railway Labor Act in 1934. 
This it did by the amendment of January 10, 1951. If 
that had been the only thing done then, without federal 
legislation on the subject, the laws of the several states 
would be controlling. See, Otten v. Baltimore & O. R. 
Co., supra; Wicks v. Southern Pac. Co., 121 F. Supp. 
454, and authorities hereinbefore cited. There are 17 
states that have some form of restriction against union 
shops and 31 that do not. Since union shop agreements 
are legal and enforceable, unless restricted by either the 
state or federal government, this left an anomalous 
situation. That Congress was fully aware of this situ- 
ation is evidenced by the following quote from the re- 
port of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives in submitting 
the amendment to the House: “It will be noted that 
the proposed paragraph eleventh would authorize agree- 
ments notwithstanding the laws of any State. For the 
following reasons, among others, it is the view of the 
committee that if, as a matter of national policy, such 
agreements are to be permitted in the railroad and 
airline industries it would be wholly impracticable and 
unworkable for the various States to regulate such 
agreements. Railroads and airlines are direct instru- 
mentalities of interstate commerce; the Railway Labor 
Act requires collective bargaining on a system-wide 
basis; agreements are uniformly negotiated for an en- 
tire railroad system and regulate the rates of pay, 
rules of working conditions of employees in many States; 
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the duties of many employees require the constant 
crossing of State lines; many seniority districts under 
labor agreements, extend across State Lines, and in the 
exercise of their seniority rights employees are fre- 
quently required to move from one State to another.” 

In this situation we think Congress had before it a 
situation of which it could properly take notice and 
upon which it could reasonably act. However, in re- 
gard to such action, it was limited by the following 
principles: 

“* * * the powers conferred upon the Federal Govern- 
ment are to be reasonably and fairly construed, with a 
view to effectuating their purposes. But recognition of 
this principle can not justify attempted exercise of a 
power clearly beyond the true purpose of the grant.” 
Railroad Retirement Board v. Alton R. R. Co., supra. 

“* * * Congress, in the choice of means to effect a 
permissible regulation of commerce, must conform to 
due process, * *.*.” Virginian Railway Co. v. System 
Federation No. 40, supra. 

“* * * if the provisions go beyond the boundaries of 
constitutional power we must so declare.” Railroad 
Retirement Board v. Alton R. R. Co., supra. 

Courts have enforced union and closed shop agree- 
ments. They are ordinarily considered private contracts 
in which governmental action is not involved. See, Col- 
gate-Palmolive-Peet Co. v. National Labor Relations 
Board, supra; National Licorice Co. v. National Labor 
Relations Board, 309 U. S. 350, 60 S. Ct. 569, 84 L. Ed. 
799; Algoma Plywood & Veneer Co. v. Wisconsin Em- 
ployment Relations Board, supra. 

Apparently the federal government has never af- 
firmatively authorized closed shops and, prior to this 
amendment to the Railway Labor Act, has never taken 
affirmative action to authorize union shops. Since the 
due process clause protects against governmental action, 
either state or federal, union shop contracts have been 
enforced and, of course, have not been held illegal on 
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constitutional grounds as that question was not involved. 

As stated in Teague v. Brotherhood of Locomotive 
Firemen, 127 F. 2d 53: “Private parties acting upon 
their own initiative and expressing their own will, how- 
ever else they may offend and their acts give rise to 
justiciable controversies, do not thereby offend the guar- 
antees of the Constitution. Grovey v. Townsend, 295 
U.S. 45, 55 S. Ct. 622, 78 L. Ed. 1292, 97 A. L. R. 680.” 
See, also, Corrigan v. Buckley, 271 U. S. 323, 46 S. Ct. 
521, 70 L. Ed. 969; Courant v. International Photo- 
graphers, 176 F. 2d 1000. 

The Fifth Amendment to the Constitution of the 
United States provides, insofar as here material, that: 
“No person shall * * * be deprived of life, liberty, or 

property, without due process of law; * * *.” 

' It was held in Railroad Retirement Board v. Alton R. 
R. Co., supra, the power of Congress to regulate inter- 
state commerce is subject thereto. And it was held in 
Secretary of Agriculture v. Central Roig Refining Co., 
338 U.S. 604, 70 S. Ct. 403, 94 L. Ed. 381, not even resort 
to the commerce clause can defy the standard of due 
process. 

“The Fifth Amendment relates but to governmental 
action, federal in character, not to action by private 
persons. Corrigan v. Buckley, 271 U. S. 323, 46 S. Ct. 
521, 70 L. Ed. 969; National Federation of Ry. Workers 
v. National Mediation Board, 71 App. D. C. 266, 110 
F. 2d 529, 537.” Teague v. Brotherhood of Locomotive 
Firemen, supra. 

“When the question is whether legislative action tran- 
scends the limits of due process guaranteed by the Fifth 
Amendment, decision is guided by the principle that the 
law shall not be unreasonabie, arbitrary or capricious, 
and that the means selected shall have a real and sub- 
stantial relation to the object sought to be attained. 
Nebbia v. New York, 291 U. S. 502, 525.” Footnote from 
Railroad Retirement Board v. Alton R. R. Co., supra. 
See, also, Virginian Ry. Co. v. System Federation No. 
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40, supra; Lincoln Federal Labor Union v. North- 
western Iron & Metal Co., 149 Neb. 507, 31 N. W. 2d 477. 

But, as stated in Currin v. Wallace, 306 U.S. 1, 59S. 
Ct. 379, 83 L. Ed. 441: “There is no requirement of uni- 
formity in connection with the commerce power (Art. 
I, § 8, par. 3) * * *. Undoubtedly, the exercise of the 
commerce power is subject to the Fifth Amendment 
(Monongahela Navigation Co. v. United States, 148 U. 
S. 312, 336; United States v. Cress, 243 U. S. 316, 326; 
Louisville Bank v. Radford, 295 U. S. 555, 589); but 
that Amendment, unlike the Fourteenth, has no equal 
protection clause. LaBelle Iron Works v. United States, 
256 U. S. 377, 392; Steward Machine Co. v. Davis, 301 
_ U.S. 548, 584.” 

Appellees contend they are deprived of certain con- 
tractual and property rights by this amendment. Among 
these they specifically list their seniority, vacation, free 
transportation, and rights under the Railway Labor 
Act, particularly paragraphs Third, Fourth, and Fifth, 
45 U.S. C. A. § 152, p. 478. Among the latter they 
refer to the right to be free from being influenced or 
coerced by their employers to induce them to join or 
remain members of any labor organization. 

It is true, as stated in Primakow v. Railway Express 
Agency, 56 F. Supp. 413, that seniority rights are prop- 
erty and the exclusive property of the individual 
employee. 

However, as Stated in J. I. Case Co. v. National Labor 
Relations Board, 321 U. S. 332, 64 S. Ct. 576, 88 L. Ed. 
762: 

“Collective bargaining between employer and the 
representatives of a unit, usually a union, results in 
an accord as to terms which will govern hiring and work 
and pay in that unit. The result is not, however, a 
contract of employment except in rare cases; no one has 
a job by reason of it and no obligation to any individual 
ordinarily comes into existence from it alone. The 
negotiations between union and management result in 
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what often has been called a trade agreement, rather 
than in a contract of employment. * * * 

“After the collective trade agreement is made, the 
individuals who shall benefit by it are identified by in- 
dividual hirings. The employer, except as restricted 
by the collective agreement itself and except that he 
must engage in no unfair labor practice or discrimination, 
is free to select those he will employ or discharge. But 
the terms of the employment already have been traded 
out. There is little left to individual agreement except 
the act of hiring. This hiring may be by writing or by 
word of mouth or may be implied from conduct. In the 
sense of contracts of hiring, individual contracts between 
the employer and employee are not forbidden, but in- 
deed are necessitated by the collective bargaining 
procedure. 

“But, however engaged, an employee becomes entitled 
by virtue of the Labor Relations Act (here Railway 
Labor Act) somewhat as a third party beneficiary to all 
benefits of the collective trade agreement, even if on his 
own he would yield to less favorable terms. The in- 
dividual hiring contract is subsidiary to the terms of 
the trade agreement and may not waive any of its bene- 
Fits? , 

As stated in West Coast Hotel Co. v. Parrish, 300 U. S. 
379, 57 S. Ct. 578, 81 L. Ed. 703, 108 A. L. R. 1330: 

““But it was recognized in the cases cited, as in many 
others, that freedom of contract is a qualified and not 
an absolute right. There is no absolute freedom to do 
as one wills or to contract as one chooses, The guaranty 
of liberty does not withdraw from legislative supervision 
that wide department of activity which consists of the 
making of contracts, or deny to government the power to 
provide restrictive safeguards. Liberty implies the 
absence of arbitrary restraint, not immunity from rea- 
sonable regulations and prohibitions imposed in the in- 
terests of the community.’ Chicago, B. & Q. R. Co. v. 
McGuire, 219 U. S. 549, 567. 
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“This power under the Constitution to restrict free- 
dom of contract has had many illustrations. That it may 
be exercised in the public interest with respect to con- 
tracts between employer and employee is undeniable.” 

And in Brotherhood of Railroad Shop Crafts v. Low- 
den, supra, it was said: “The fact that the parties here 
‘were bound by an existing contract at the time the act 
became effective is no basis upon which to invoke the 
due process clause of the Fifth Amendment. The privi- 
lege of contract is not unrestricted. The right to make 
contracts which relate to interstate commerce must be 
exercised subject to the paramount power of Congress 
to enact appropriate legislation touching the subject 
matter. Any other rule would proscribe Congress in the 
exercise of its constitutional prerogative to regulate 
commerce among the states.” 

“* * * the Fifth Amendment, * * *, is not a guarantee 
of untrammeled freedom of ‘action and of contract. In 
the exercise of its power to regulate commerce, Con- 
gress can subject both to restraints not shown to be un- 
reasonable.” Virginian Ry. Co. v. System Federation 
No. 40, supra. 

“Wherever private contracts conflict with its func- 
tions, they obviously must yield or the Act would be 
reduced to a futility.” J. I. Case Co. v. National Labor 
Relations Board, supra. 

“The mere existence of such differences does not make 
them invalid.” Ford Motor Co. v. Huffman, 345 U. S. 
330, 73 S. Ct. 681, 97 L. Ed. 1048. 

“* * * collective bargaining agreements do not create 
a permanent status, give an indefinite tenure, or ex- 
tend rights created and arising under the contract, be- 
yond its life, when it has been terminated in accordance 
with its provisions.” System Federation No. 59 v. 
Louisiana & A. Ry. Co., 119 ‘F. 2d 509. See, also, Broth- 
erhood of Railroad Shop Crafts v. Lowden, supra. 

As these principles relate to the foregoing we think 
what Congress did in this regard was within its powers 
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and reasonable provided Congress could impose upon 
these employees the requirement compelling them to 
join a union as a condition of their continued employ- 
ment for, by joining, all of the property rights of which 
appellees claim they will be deprived would be saved 
to them. We shall hereinafter discuss the question of 
the power of Congress to impose such a requirement 
and, if it could be said that it has such power, the rea- 
sonableness thereof. 

Appellees also claim that the amendment is unrea- 
sonable because Congress therein imposed in subsec- 
tion (c) certain limitations applicable in union shop con- 
tracts relating to employees in the operating crafts, hav- 
ing to do with a prohibition against a contractual re- 
quirement of membership in more than one union, 
whereas, it did not make the same limitation applicable 
in union shop contracts relating to the employees in the 
nonoperating crafts. They say it authorizes contracts 
requiring nonoperating employees to join and pay fees, 
dues, and assessments to each union representing a craft 
or class in which such employees may have employment 
and that one employee may have employment in more 
than one craft or class, whereas, operating employees 
are required to belong to only one union and must be 
permitted to choose any union national in scope, ad- 
mitting to membership operating employees, and are 
’ not required to join the particular union which is their 
collective bargaining representative. They contend this 
arbitrarily discriminates between operating and non- 
operating employees. This limitation was placed in the 
Act because of the problem of “ebb and flow” of em- 
ployees between two crafts, which problem is particu- 
larly acute in the operating crafts, and relatively insig- 
nificant in the nonoperating crafts. Classification of 
railroad employees into operating and nonoperating 
groups is traditional on railroads, and certainly is rea- 
sonable as a basis of classification for purposes of rail- 
road legislation. 
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As already stated-herein, the Fifth Amendment does 
not require that everyone be equally affected by an Act 
of Congress in order for it to be within the due process 
requirement thereof. The classification here made by 
’ Congress, considering the problems involved, seems rea- 

sonable under all of the circumstances. 

_ As stated in Pfeiffer Brewing Co. v. Bowles, 146 F. 2d 
1006: “Equal protection of the law is the constitutional 
right of every American citizen. Indeed, it has fre- 
quently been said to be essential to due process of law 
guaranteed by the constitution. Amendment 5. In other 
words, legislation must be general in character upon 
the subjects to which it is related and enforceable in 
the usual modes adapted to the facts in the case. Dent 
v. West Virginia, 129 U. S. 114, 9 S. Ct. 231, 32 L. Ed. 
623. Class legislation discriminating against some and 
favoring others is prohibitive. But the rule does not pro- 
hibit or prevent classification which is reasonable, for, 
while the law must affect alike all persons in the same 
class and under similar conditions, classification based 
upon substantial distinction, with a proper relation to 
the objects classified and the purposes sought to be 
achieved, if it does operate alike on all members of the 
class, is not special, discriminatory or class legislation. 
Obviously, classifications must embrace all who belong 
in the same category and may not be capricious or ar- 
bitrary. But if the statute is uniform in the obligation 
of all members of a legitimate class, to which it is made 
applicable, no one can complain of denial of equal pro- 
tection of the laws.” 

“ee * * the attempted classification “must always rest 
upon some difference which bears a reasonable and 
just relation to the act in respect to which the classifica- 
tion is proposed, and can never be made arbitrarily and 
without any such basis.” Gulf, Colorado & Santa Fe 
Ry. v. Ellis, 165 U.S. 150, 155.’ (Louisville Gas & Elec- 
tric Co. v. Coleman, 277 U. S. 32, 48 S. Ct. 423, 72 L. 
Ed. 770.)” Hartford Steam Boiler Inspection & Insur- 
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ance Co. v. Harrison, 301 U.S. 459, 57 S. Ct. 838, 81 L. Ed. 
1223. 

Appellees contend the amendment permits discrimina- 
tion between those the union say must join and those 
they will excuse from joining. This relates to subsection 
(a) of the amendment which has hereinbefore been set 
forth. This subsection simply affords a guarantee to 
all employees who are refused admission to or ex- 
pelled from the contracting union for any reason other 
than failure to tender initiation fees, dues, or assessments 
that they will not be deprived of their employment be- 
cause of nonmembership in the union. Such a provi- 
sion is certainly reasonable and desirable for without it 
the union could arbitrarily defeat an employee’s con- 
tinued right to work. 

It is further contended this delegates to the union the 
power to decide who shall and who shall not be com- 
pelled to join and pay money to such labor organization 
in the way of initiation fees, dues, and assessments. As 
already stated herein, the Fifth Amendment does not 
require that everyone be equally affected by an act of 
Congress. 

“Because of the necessity to have strong unions to bar- 
gain on equal terms with strong employers, individual 
employees are required by law to sacrifice rights which, 
in some cases, are valuable to them. See J. I. Case Co. 
v. Labor Board, 321 U. S. 332 (1944).” American Com- 
munications Assn. v. Douds, supra. See, also, Steele 
v. Louisville & N. R. R. Co., supra; Currin v. Wallace, 
supra; Wilson v. New, supra. 

Appellees further complain that if they are required 
to pay initiation fees, dues, and assessments that the 
amount they will be required to pay will not necessarily 
be based on the cost of collective bargaining for the funds 
so collected could be used for any purpose decided upon 
by the union and thus they would be deprived of their 
money without due process. We will hereinafter dis- 
cuss this issue. 
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In addition to the foregoing contentions specifically 
dealt with others of like character are referred to by 
appellees. We think the following principle has applica- 
tion to all of them: “* * * legislative authority, exerted 
within its proper field, need not embrace all the evils 
within its reach. The Constitution does not forbid ‘cau- 
tious advance, step by step,’ in dealing with the evils 
which are exhibited in activities within the range of 
legislative power.” National Labor Relations Board v. 
Jones & Laughlin Steel Corp., supra. See, also, Steele 
v. Louisville & N. R. R. Co., supra; Currin v. Wallace, 
supra; Wilson v. New, supra; Secretary of Agriculture 
v. Central Roig Refining Co., supra; West Coast Hotel 
Co. v. Parrish, supra. 

And as stated in Lincoln Federal Labor Union v. 
Northwestern Iron & Metal Co., 335 U. S. 525, 69 S. Ct. 
251, 93 L. Ed. 212, 6 A. L. R. 2d 473: “Under this con- 
stitutional doctrine the due process clause is no longer 
to be so broadly construed that the Congress and state 
legislatures are put in a strait jacket when they attempt 
to suppress business and industrial conditions which they 
regard as offensive to the public welfare.” 

Appellees contend this amendment to the Railway 
Labor Act, together with the contracts it authorizes, 
compels railway employees to become members of an 
association (labor organization) against their will and 
thus deprives them of freedoms guaranteed by the First 
Amendment to the Constitution of the United States, 
They claim the right of the freedom of association, the 
freedom to join or not to join, as a First Amendment 
freedom. 

The First Amendment to the Constitution of the United 
States provides: “Congress shall make no law respecting 
an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a redress 
of grievances.” 
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As stated in West Virginia State Board of Education 
v. Barnette, 319 U. S. 624, 63 S. Ct. 1178, 87 L. Ed. 1628, 
147 A. L. R. 674: “The very purpose of a Bill of Rights 
was to withdraw certain subjects from the vicissitudes 
of political controversy, to place them beyond the reach 
of majorities and officials and to establish them as legal 
principles to be applied by the courts. One’s right to 
life, liberty, and property, to free speech, a free press, 
freedom of worship and assembly, and other funda- 
mental rights may not be submitted to vote; they depend 
on the outcome of no elections.” 

We think the freedom of association, the freedom to 
join or not to join in association with others for what- 
ever purposes such association is lawfully organized, is 
a freedom guaranteed by the First Amendment. 

We also think the right to work is one of the most 
precious liberties that man possesses. Man has as much 
right to work as he has to live, to be free, to own prop- 
erty, or to join a church of his own choice for without 
freedom to work the others would soon disappear. It 
is a fundamental human right which the due process 
clause of the Fifth Amendment protects from improper 
infringement by the federal government. To work for 
a living in the occupations available in a community is 
the very essence of personal freedom and opportunity 
that it was one of the purposes of these amendments to 
make secure. Liberty means more than freedom from 
servitude. The constitutional guarantees are our assur- 
ance that the citizen will be protected in the right to 
use his powers of mind and body in any lawful calling. 
Smith v. State of Texas, 233 U. S. 630, 34 S. Ct. 681, 58 
L. Ed. 1129, L. R. A. 1915D 677, Ann. Cas. 1915D 420; 
Truax v. Raich, supra. 

These rights should only be susceptible of restriction 
to prevent grave and immediate danger to interests 
which the government is obligated to protect. West 
Virginia State Board of Education v. Barnette, supra; 


VoL. 160] JANUARY TERM, 1955 697 


Hanson v. Union Pacific R. R. Co. 


Thomas v. Collins, 323 U. S. 516, 65 S. Ct. 315, 89 L. Ed 
430. 

As stated in Thomas v. Collins, supra: “The case con- 
fronts us again with the duty our system places on this 
Court to say where the individual’s freedom ends and 
the State’s power begins. Choice on that border, now 
as always delicate, is perhaps more so where the 
usual presumption supporting legislation is balanced by 
the preferred place given in our scheme to the great, 
the indispensable democratic freedoms secured by the 
First Amendment. Cf. Schneider v. State, 308 U. S.-147; 
Cantwell v. Connecticut, 310 U. S. 296; Prince v. Massa- 
chusetts, 321 U. S. 158. That priority gives these liber- 
ties a sanctity and a sanction not permitting dubious 
intrusions. And it is the character of the right, not of the 
limitation, which determines what standard governs the 
choice.” 

We find no condition to have existed at the time the 
amendment was adopted to authorize any restriction of 
these rights. Consequently we think Congress was with- 
out authority to impose upon employees of railroads in 
Nebraska, contrary to our Constitution and statutory 
provisions, the requirement that they must become 
members of a union representing their craft or class as 
a condition for their continued employment. It im- 
properly burdens their right to work and infringes upon 
their freedoms. This is particularly true as to the latter 
because it is apparent that some of these labor organ- 
izations advocate political ideas, support political can- 
didates, and advance national economic concepts which 
may or may not be of an employee’s choice. 

However, the labor organizations contend that Con- 

- gress, by the amendment, merely repealed the restric- 
tive provision put in the Act in 1934; that Congress, by 
doing so, did not make any change in the terms and 
conditions of the employment of appellees; that impair- 
ment of rights, if any resulted therefrom, were brought 
about by private union shop agreements permitted as 
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a result of the amendment; and that such private agree- 
ments are enforcible. 

On the other hand appellees contend Congress, by the 
amendment, did not merely repeal the restriction against 
union shops placed in the 1934 Act, and thus permit pri- 
vate union shop agreements, but, in order to make such 
union shop agreements effective in the 17 states that had 
restrictive laws against union shop agreements, which 
included Nebraska, struck down such laws; that, as a 
result thereof, every union shop contract entered into 
thereunder depends for its validity in these 17 states 
upon the act of Congress; and that, because thereof, 
every such contract involves governmental action and 
therefore is subject to the due process clause of the Fifth 
Amendment. . 

We agree with appellees. If Congress had merely re- 
pealed the restrictive provision of the 1934 Act then the 
labor organizations’ position would be correct. But to 
do so would have left 17 states with restrictive laws as 
to union shops. These laws Congress affirmatively 
sought to strike down. Such action on the part of Con- 
gress is a necessary part of every union shop contract 
entered into on the railroads as far as these 17 states 
are concerned for without it such contracts could not be 
enforced therein. 

For the sake of discussion let us assume that the 
right to require employees in interstate commerce to 
become members of a union falls under the general 
power of Congress to regulate interstate commerce 
rather than under the freedoms guaranteed by the First 
and Fifth Amendments. Whether legislative action 
under this power transcends the limits of due process 
guaranteed by the Fifth Amendment depends upon 
whether it is reasonable and whether or not the means 
selected have a real and substantial relation to the ob- 
jects sought to be obtained. See authorities hereinbe- 
fore cited. It is apparent that the purpose of the amend- 
ment was to get rid of free-riders. A free-rider is an 
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employee who receives all of the benefits of collective 
bargaining but in return does not bear any of the costs 
thereof because he does not belong to the union which 
negotiated and secured such benefits. Assuming it 
would be reasonable to require free-riders to pay their 
proportionate share of the cost of collective bargaining 
carried on in their behalf by labor organizations, we do 
not think the means selected has any real and substan- 
tial relation to the object sought to be obtained. First, 
and primarily, because an employee’s freedom of asso- 
ciation, that is the right to join or not to join a union, 
has no relationship to the object sought, and second, be- 
cause by requiring him to pay initiation fees, dues, and 
assessments he is required to pay for many things be- 
sides the cost of collective bargaining. In this regard 
we are aware of what has been said in Colgate-Palm- 
olive-Peet Co. v. National Labor Relations Board, supra; 
and Radio Officers’ Union v. National Labor Relations 
Board, 347 U. S. 17, 74S. Ct. 323, 98 L. Ed. 455. 

A labor organization, under the Railway Labor Act, 

represents all of the employees of a class or craft on a 
carrier whom it is designated and authorized to repre- 
sent. Steele v. Louisville & N. R. R. Co., supra; Wallace 
Corp. v. National Labor Relations Board, supra. 
. It has the exclusive power to negotiate and enter into 
agreements with the carrier concerning rates of pay, 
rules, and working conditions as they affect the em- 
ployees of the class or craft it represents. A. F. of L. v. 
American Sash & Door Co., 335 U. S. 538, 69 S. Ct. 258, 
93 L. Ed. 222,6 A. L. R. 2d 481. 

And, in dealing with the carrier in regard thereto, it 
must act fairly, impartially, and in good faith. Steele 
v. Louisville & N. R. R. Co., supra; Ford Motor Co. v. 
Huffman, supra; Lewellyn v. Fleming, 154 F. 2d 211; 
Wallace Corp. v. National Labor Relations Board, supra. 

Even though Congress has seen fit to clothe labor or- 
ganizations on the railroads with the above powers and 
assuming it would be reasonable for it to require all 
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employees receiving benefits from collective bargaining 
agreements to contribute their proportionate share of 
the cost thereof, a question not before us and one which 
we do not decide, we are, nevertheless, of the opinion 
that it cannot be done in the manner in which it was 
here attempted. To require all employees receiving 
benefits from collective bargaining agreements to pay 
the labor organizations obtaining them initiation fees, 
dues, and assessments is to require them to make con- 
tributions to any and all of the varied objects and under- 
takings in which such labor organizations are or may 
become engaged and which have no substantial relation 
to the object here sought to be obtained. 

In. view of what has been herein said we affirm the 
judgment of the district court. 

AFFIRMED. 

CarTER, J., concurring. 

I am in full accord with the result reached by the 
majority. It seems to me, however, that the funda- 
mental constitutional question should be pointed up in a 
more specific manner. 

It must be conceded at the outset that if Congress 
lacks the power to compel union membership because 
of constitutional guarantees or prohibitions, the validity 
of Article XV, section 13, of the Constitution of Nebras- 
ka, is not subject to question. See Lincoln Federal La- 
bor Union v. Northwestern Iron and Metal Co., 149 
Neb. 507, 31 N. W. 2d 477. As the majority opinion 
states, the purpose sought to be accomplished was to 
eliminate free-riders by compelling them to pay their 
proportionate shares of the cost of representation in the 
collective bargaining process. For the purposes of this 
discussion it will be assumed that the object was a law- 
ful one which the Congress could bring about without 
offending constitutional provisions. The majority opin- 
ion correctly holds that there was no reasonable rela- 
tion between the purpose to be accomplished and the 
legislative method invoked to bring it about. 
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I fail to see any relation, whatever, between compel- 
ling union membership and enforcing payments by em- 
ployees for benefits received from collective bargaining. 
Assuming that contributions can be compelled for. the 
representation required in securing benefits accruing. to 
nonunion employees as well as those belonging to the 
union, compulsory union membership exceeds the neces- 
sities of the case and compels an employee to join and 
support an association of persons with whose purposes 
and concepts he may be in total disagreement. The Con- 
stitution protects an individual against legislation hav- 
ing this effect. 

If an employee is compelled to join a union against 
his will in order to continue in his employment, he not 
only pays his share of the cost of the union’s bargaining 
processes, but he is compelled to support many other 
principles, policies, programs, and activities to which 
he may not subscribe. Some unions support a form of 
‘life insurance which pays death benefits; some support 
a welfare fund for the benefit of needy members. Some 
unions maintain a strike fund to protect employees 
when on strike; some establish funds to be used in the 
furtherance of economic and political principles in which 
an employee may have no confidence. In some in- 
stances compulsory membership would compel support, 
financial and otherwise, of policies which an employee 
might deem objectionable from the standpoint of free 
government and the liberties of the individual under it. 
An employee may neither desire the benefits of such 
programs nor desire to contribute to their support. He 
' may object to certain programs and activities of the 
union for reasons of his own and, consequently, not de- 
sire to contribute to their promulgation. To compel an 
‘employee to make involuntary contributions from his 
compensation for such purpose is a taking of his prop- 
erty without due process of law. 

We have prided ourselves in this country on the right 
of free speech and free thought, rights which have been 
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guaranteed to us by constitutional provision. Compul- 
sory unionism infringes upon these rights and often en- 
croaches upon the right of an individual to be free from 
coercion by others. To compel him to contribute to the 
support of economic or political programs adopted by a 
union, which may be abhorrent to him, is as constitution- 
ally wrong as if similar programs were compelled by 
the employer. The Fifth Amendment protects against 
the forced appropriation of one’s property for the sup- 
port of ideals which he may desire to oppose. The right 
to work and to be compensated therefor is a fundamental 
principle in our democratic thinking. To force contri- 
butions against one’s will in the manner here employed 
is a violation of his fundamental rights and privileges. 
It is a violation of ‘nor be deprived of life, liberty, or 
property, without due process of law,” contained in the 
Fifth Amendment of the Constitution of the United 
States. 

Constitutional guarantees exist in fair weather and 
in foul. They may be asserted by the minority against 
the majority, and by the individual even against the 
power of government. They may be asserted by an em- 
ployee against his employer or a labor union, or both. 
An employee not only has a right to work, but he has 
the guaranteed right to have his earnings protected 
against confiscation against his will. Forcing an em- 
ployee to join a union and to compel him to financially 
support principles, projects, policies, or programs in 
which he does not believe and does not want, is clearly 
a taking of his property without due process. 

If this be true, the constitutional provision here ques- 
tioned is declaratory of the rights guaranteed to plain- 
tiffs under the Constitution of the United States and, 
consequently, is not subject to the attack made upon 
it by these defendants. 

I am authorized to say that Summons, C. J., is in ac- 
cord with this concurrence. 
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JOYCE WHOLESALE COMPANY, APPELLANT, v. NORTHSIDE 
LUMBER & MANUFACTURERS, INC., A CORPORATION, 


APPELLEE. 
71 N. W. 2d 186 


Filed July 1, 1955. No. 33691. 


1. Appeal and Error. In an action at law tried to a court with- 
out a jury the findings of fact will not be disturbed on appeal 
to this court unless they are clearly wrong. 

2. Sales. As a general rule where the seller of goods sends them 
by railroad to a purchaser, title passes to the purchaser on 
arrival at the designated point of delivery to the purchaser. 


3. This general rule does not apply if a contrary intent 


appears. 


4, As a general rule a sale is incomplete without delivery. 


APPEAL from the district court for Dodge County: 
Russet, A. Ropinson, Jupce. Affirmed in part, and in 
part reversed and remanded with directions. 


Spear & Lamme, for appellant. 
Sidner, Lee, Gunderson & Svoboda, for appellee. 


Heard before CarTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bosuaucu, JJ. 


YEAGER, J. 

This is an action at law by Joyce Wholesale Company, 
a corporation, plaintiff and appellant, against Northside 
Lumber & Manufacturers, Inc., a corporation, defendant 
and appellee, to recover what the plaintiff claims is the 
balance due on a quantity of lumber claimed to have been 
sold and delivered to the defendant. 

For cause of action the plaintiff pleaded that the de- 
fendant ordered lumber described as follows: ‘100 
Pc. 4 x 8’ x 14” A-3 Birch Plywood, 200 Pc. 4 x 6” x 14” 
A-3 Birch Plywood, 100 Pc. 4 x 8’ x 54” CD Fir Ply- 
wood,” which lumber and 12 additional sheets of 4 x 
66” x 44” A-3 Birch plywood was delivered to the de- 
fendant all of which was of the reasonable value of 
$2,691.76; and that of this amount $1,000 was paid leav- 
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ing a balance due and owing in the amount of $1,691.76. 
The action is to recover this balance. Obviously the de- 
scription of the 200 pieces should be # x 66” x 44”. This 
becomes apparent by reference to the exhibits in evi- 
dence. By answer the defendant admitted that it ordered 
the lumber described by plaintiff as having been ordered 
but denied that it had ever received all of it. It pleaded 
that it received only 100 pieces of 4 x 8’ x 52” plywood 
and 200 pieces of 4 x 6’6” x 44” Birch plywood, the price 
and value of which was $1,647.20 on account of which 
they paid $1,000. They admitted liability for an addi- 
tional charge of $28.90 making a total of $676.10 still 
due and owing by the defendant to plaintiff. By the 
answer the defendant offered to confess judgment for 
$647.20 and costs, but obviously from the pleading the 
intention was to confess judgment for $676.10. 

The parties are in accord that if the defendant had 
received full delivery under the order and had also re- 
ceived the lumber which plaintiff says it did receive 
in addition thereto, it would be obligated to also pay 
therefor.. In this light this situation requires no further - 
comment herein. 

After the issues were joined a jury was waived and 
the case was tried to the court at the conclusion of which 
the court accepted the theory of the defendant and ren- 
dered judgment in favor of plaintiff pursuant to the of- 
fer of the defendant to confess in the amount of $676.10. 
The costs which accrued after the date of the offer to 
confess judgment were taxed to the plaintiff. Follow- 
ing the rendition of judgment the plaintiff filed a motion 
for new trial which has been treated by the parties as 
having been overruled although the transcript does 
not contain the order. From the judgment and the order 
overruling the motion for new trial the plaintiff has 
appealed. 

The brief of plaintiff contains seven assignments of er- 
ror as grounds for reversal. They will not be referred 
to by number. As a whole they present the question of 
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the sufficiency of the evidence to sustain the judgment; 
the legal effect of the transportation of the lumber par- 
ticularly after its arrival at Fremont; the matter of 
delivery of 44 sheets of lumber for which no payment 
was made; and a claimed error in arithmetical compu- 
tation. 

As pointed out this is an action at law and it was 
tried without a jury. A controlling principle therefore 
in the determination upon the questions of fact is that 
the findings will not be disturbed unless they are clearly 
wrong. Flaherty v. Carskadon, 155 Neb. 853, 53 N. W. 
2d 756. 

The evidence discloses that on or about July 25, 1953, 
the defendant ordered from the plaintiff the three classi- 
fications of lumber described in the petition. The order 
was filled by the Georgia-Pacific Plywood Company of 
Olympia, Washington. It together with another order 
was loaded in a Union Pacific freight car in Olympia, 
Washington. One was designated on a chart or plan 
which was placed in the car as lot one and the other 
as lot two. There was a mingling of the lots but the 
mingled portions bore the proper lot designations. There 
was nothing on the:chart to show to whom the separate 
lots were being shipped. The car was consigned to 
plaintiff at Omaha with permission for stoppage at 
Fremont, Nebraska, for the purpose of unloading the 
lumber which had been ordered by defendant from 
plaintiff. When the car arrived at Fremont the repre- 
sentatives of the defendant, with permission, broke the 
seal on the car and proceeded to unload the lumber. 
A witness for defendant testified in substance that they 
found the chart showing the manner of loading and 
caused to be unloaded 100 pieces of 4’ x 8’ x 54” plywood 
and 200 pieces of 4’ x 66” x 14” Birch plywood. He testi- 
fied further in substance that there was other lumber in 
the car of the kind and character ordered but that it 
was so placed that great difficulty would be entailed in 
unloading; that at the time a representative of the 
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plaintiff was in Fremont; that in agreement with him 
the car was closed and the remainder left in the car for 
removal to Omaha from where it would be returned by 
plaintiff to Fremont with transportation charges to be 
paid by defendant; but that it was never returned. 

There is no substantial dispute as to this testimony 
except in one particular. The witness for plaintiff testi- 
fied that there was a discussion with regard to shipment 
of the balance of the lumber on to Omaha and reship- 
ment back to Fremont but in effect his testimony was 
that he consented to the movement but assumed no 
responsibility in relation thereto on behalf of the 
plaintiff. 

In the light of the rule already hereinbefore set forth 
the court had the right to accept the version of defend- 
ant’s evidence in this connection as it did. 

Apparently the plaintiff claims that if it is not en- 
titled to recover on the cause of action as pleaded it 
is entitled to recover for the lumber unloaded and 
lumber in the car which it claimed went to Omaha and 
which later came back to the defendant for which it 
did not pay. It sought to prove that 44 sheets did go 
to Omaha which were returned to defendant. 

There is evidence that the defendant did receive 44 
sheets of lumber which may have been originally a 
‘part of the lumber contained in the original order. 
There is evidence. as to the source from which it came 
but there is none that it was actually a part of the 
shipment. It did not come to defendant from plaintiff 
and there is no evidence that the defendant did not pay 
for it at the source from which it was received. The 
most that may be said as to this from an evidentiary 
viewpoint is that the defendant received from Commo- 
dore Mobile Homes 44 sheets of lumber of a kind which 
had been ordered by defendant from plaintiff. 

This evidence was insufficient to sustain a right of 
recovery by plaintiff against the defendant. 

The plaintiff asserts that when the shipment arrived 


Vou. 160] JANUARY TERM, 1955 707 
Joyce Wholesale Co. v. Northside L. & M., Ine. 


at Fremont and the car was opened for delivery as it 
was, title to the lumber passed to the defendant and — 
the defendant assumed the risk of loss thereafter and 
that in consequence plaintiff is entitled to payment for 
all lumber ordered. 

It is the general rule that where the seller of goods 
sends them by railroad to a purchaser, title passes to the 
purchaser on arrival at the designated point of delivery 
to the purchaser. § 69-419, rule 5, R. R. S. 1943; § 69- 
422, R. R. S. 1943; Storz Brewing Co. v. Brown, 154 Neb. 
204, 47 N. W. 2d 407; 77 C. J. S., Sales, § 143, p. 857. 

This rule has an exception as is apparent from the 
authorities cited. The exception is that the general rule 
does not apply if a contrary intent appears. 

Without doubt there was an attempted delivery at 
Fremont which was in part effective. As to the rest of 
the shipment the evidence of the defendant, which was 
capable of belief and believed by the court, was to the 
effect that there was an agreement for later delivery 
at Fremont with the defendant paying the shipping 
charges back from Omaha, which delivery was never 
made. The exception therefore is applicable here rather 
than the general rule. 

Of course delivery by plaintiff was an essential obli- 
gation of the plaintiff in this instance. No one questions 
this. The applicable general rule is that no sale can be 
completed without delivery. 77 C. J. S., Sales, § 131, 
p. 840; Dant & Russell v. Grays Harbor Exportation Co., 
26 F. Supp. 784, affirmed 106 F. 2d 911, 125 A. L. R. 
1302. 

In view of the fact that no delivery was made of the 
lumber taken under agreement to Omaha there is no 
basis for judgment for the value thereof in favor of 
plaintiff and against the defendant. 

The plaintiff contends that there was an error fa- 
vorable to the defendant in the computation of the value 
of some of the lumber which was received at Fremont 
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in the amount of $93.50. The contention appears to be 
valid. 
The judgment of the district court for the amount 
_ awarded is affirmed. The cause is remanded to the 
district court with directions to render judgment addi- 
tionally for $93.50. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


EuLvon A. PETERSON, APPELLANT, V. JOE VAK ET AL., 
APPELLEES, 
71 N. W. 2d 186 
Filed July 1, 1955. No. 33742. 


SUPPLEMENTAL OPINION 


AppEAL from the district court for Perkins County: 
VicTtoR WESTERMARK, JUDGE. On motion for rehearing, 
former opinion and judgment modified. 


George B. Hastings, John E. Dougherty, and John 
Brogan, for appellant. 


Marvin A. Romig and Halligan & Mullikin, for ap- 
pellees. ° 


Heard before Summons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bos.taucnh, JJ., and Koxser, District 
Judge. 


BoOSLAUGH, J. 

Appellees in a motion for rehearing contend that the 
opinion of this court, Peterson v. Vak, ante p. 450, 70 N. 
W. 2d 436, incorrectly ordered the district court “to 
render and enter a judgment in the cause in harmony 
with this opinion.” 

This is an equity case. A motion of appellees for a 
dismissal of the case for insufficiency of the evidence 
of appellant was made at the conclusion of the evidence 
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of appellant. The motion was by the trial court sus- 
tained and the case was dismissed. The contention of 
appellees in the respect above stated is correct and the 
words “with directions to render and enter a judgment 
in the cause in harmony with this opinion” should be 
and they are deleted from the last paragraph of the opin- 
ion. Lucas v. Lucas, 138 Neb. 252, 292 N. W. 729. There 
should be and there is substituted in the place of the 
above deleted part of the last paragraph of the opinion 
the following words: “for further proceedings accord- 
ing to law.” 


ROSELLE AHERN, APPELLEE AND CROSS-APPELLANT, V. BOARD 
OF EQUALIZATION OF THE County oF RICHARDSON, STATE 


OF NEBRASKA, APPELLANT AND CROSS-APPELLEE. 
‘ 71 N. W. 2d 307 


Filed July 1, 1955. No. 33773. 


1. Taxation. All nonexempt property in Nebraska is subject to 
taxation and for that purpose must be valued at its actual value, 
which means its value in the market in the ordinary course of 
trade. 


Ordinarily the valuation by the assessor is presumed 
to be correct, however if the assessor does not make a personal 
inspection of the property, but accepts valuations thereof 
fixed by a professional appraiser, the presumption does not 
obtain, and in such case the burden is upon the protesting party 
to prove that the assessment is excessive. 

The presumption obtains that a board of equalization 
has faithfully performed its official duties, and in making an 
assessment it acted upon: sufficient competent evidence to 
justify its action. 

The presumption that a board of equalization in 
making an assessment acted upon sufficient competent evidence 
to justify its action disappears when there is competent evidence 
on appeal to the contrary,.and from that point on the reasonable- 
ness of the valuation fixed by the board becomes one of fact 
based upon evidence, unaided by presumption, with the burden 
of showing such value to be unreasonable resting upon the 
party complaining. ~ 
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APPEAL from the district court for Richardson County: 
VirGIL FALLoon, JupcE. Reversed and remanded with 
directions. 


Henry F. Schepman and Archibald J. Weaver, for 
appellant. 


F, A. Hebenstreit, for appellee. 


Heard before Simmons, C. J., CARTER; YEAGER, CHAP- 
PELL, WENKE, and BosLaucH, JJ., and Friory, District 
Judge. 


YEAGER, J. 

This action is an appeal by the Board of Equalization 
of the County of Richardson, Nebraska, defendant and 
appellant, from the judgment of the district court fixing 
the value for taxing purposes of certain real estate be- 
longing to Roselle Ahern, plaintiff and appellee, and a 
cross-appeal of the plaintiff from the same judgment. 

The background of the action is as follows: At the time 
for the regular assessment of real estate the plaintiff 
was the owner of the real estate in question. The ac- 
tual valuation placed upon it by the county assessor 
was $14,390. The value for taxation became and was 
fixed by the assessor at one-half of that amount or 
$7,195. From this valuation the plaintiff appealed to the 
board of equalization. The board confirmed the assess- 
ment made by the assessor. From the action of the board 
the plaintiff appealed to the district court. 

The action was tried in the district court where the 
judgment was rendered from which the appeal and the 
cross-appeal were taken to this court. By that judgment 
the value of the property was reduced from $14,390 to 
' $12,500 which of course effectuated a value for taxation 
purposes of $6,250. 

Both parties filed motions for new trial which were 
overruled. 

The appeal, as the parties agree, presents alone the 
determination of the true value of this property for the 
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purposes of taxation. The defendant says that the value 
placed upon it by the assessor and confirmed by the 
board of equalization should be restored, and on the 
other hand the plaintiff urges that it should be reduced 
below the value fixed by the judgment of the district 
court. 

The proper determination of this question depends 

upon the facts as disclosed by the record and the appli- 
cable legal principles. 
' One principle is that all nonexempt property in Ne- 
braska is subject to taxation and for that purpose must 
be valued at its actual value, which means its value in 
the market in the ordinary course of trade. See, § 77- 
201, R. S. Supp., 1953; Nebraska State Bldg. Corp. v. City 
of Lincoln, 137 Neb. 535, 290 N. W. 421; Eppley Hotels 
Co. v. City of Lincoln, 138 Neb. 347, 293 N. W. 234. 

One principle is that ordinarily the valuation by the 

assessor is presumed to be correct, however if the as- 
sessor:does not make a personal inspection of the prop- 
erty, but accepts valuations thereof fixed by a profes- 
sional appraiser, the presumption does not obtain, and 
in such case the burden is upon the protesting party to 
prove that the assessment is excessive. See Gamboni 
v. County of Otoe, 159 Neb. 417, 67 N. W. 2d 489. 
- Another principle is that the presumption obtains that 
a board of equalization has faithfully performed its offi- 
cial duties, and in making an assessment it acted upon 
sufficient competent evidence to justify its action. See, 
Weller v. Valley County, 141 Neb. 69, 2 N. W. 2d 606; 
Watson Industries v. County of Dodge, 159 Neb. 311, 
66 N. W. 2d 589; Gamboni v. County of Otoe, supra. 

Still another principle is that the presumption that 
a board of equalization in making an assessment acted 
upon sufficient competent evidence to justify its action 
disappears when there is competent evidence on appeal 
to the contrary, and from that point on the reasonable- 
ness of the valuation fixed by the board becomes one of 
fact based upon evidence, unaided by presumption, with 
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the burden of showing such value to be unreasonable 
resting upon the party complaining. See, Weller v. 
Valley County, supra; Watson Industries v. County of 
Dodge, supra. 

In this case the defendant may claim no benefit from 
the rule that valuations made by county assessors are 
ordinarily presumed to be correct. It clearly and con- 
clusively appears that the assessor: did not inspect the 
property. He arrived at his valuation by reference to a 
valuation fixed by professional appraisers. He did not 
accept the value placed on this property by the ap- 
praisers. In actuality the appraisers fixed a value upon 
all of the real estate and thereafter the assessor placed 
a value upon all of this real estate 35 percent below the 
appraisers’ values. The value therefore was a reflec- 
tion of value fixed by the appraisers and not by the as- 
sessor. The valuation was not based upon an inspection 
of the property. 

Apparently the board of equalization resorted to and 
based its valuation upon that fixed by the assessor. This 
valuation was, under the rules cited, controlling upon 
the district court in the absence of evidence that it was 
unreasonable and excessive. 

On the trial in the district court the plaintiff pro- 
duced two witnesses who qualified sufficiently to be 
permitted to give testimony as to the value of the prop- 
erty in question for the purpose of taxation within the 
meaning of the rules. One of these gave it as his opinion 
that the value was $10,750. The other gave it as his 
opinion that it was $10,800. 

Thus the presumption that the board of equalization 
in making the assessment on this property acted upon 
sufficient competent evidence to justify its action dis- 
appeared, and the question of value became one of fact 
unaided by presumption. And thus the burden devolved 
upon the plaintiff to show that the valuation made by the 
board was unreasonable. 

The evidence of plaintiff as to value to which attention 
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has been called was not controverted by any competent 
evidence of value within the meaning of the rule that 
taxable value means value in the market in the ordinary 
course of trade. 

The defendant called a witness who gave testimony 
related to the question of value. At no place did he 
give or attempt to give testimony as to the true value 
_of the property. He placed a value upon the property, 
it is true, but it is clear that it was arbitrary and arbi- 
trarily arrived at. 

This witness was an employee of the firm of appraisers 
which appraised all of -the real estate in Richardson 
County. He testified substantially that the property 
was examined as was all other property and after this 
was done comparative values were placed upon this and 
the other properties. There is testimony that in fixing 
the valuations reproduction costs were taken into con- 
sideration, but there is no testimony whatever that ac- 
tual value within the meaning of law in its application to 
the taxation of property was ever taken into consider- 
ation. There was no other evidence of value. 

The evidence therefore of the plaintiff as to actual 
value stood alone uncontradicted and unimpeached. It 
clearly had probative value. It follows that she sus- 
tained the burden of showing that the value fixed by 
the board of equalization was unreasonable and exces- 
sive. Her evidence in this respect showed that the ac- 
tual value of this property did not exceed $10,800. This, 
if accepted, would cause the value for tax purposes to 
be one-half of that amount or $5,400. The conclusion 
is that this should be accepted as the proper value. 

The judgment of the district court is accordingly re- 
versed and the cause is remanded with directions to 
render judgment accordingly. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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ANNA M. WRIGHT, APPELLEE, v. LINCOLN City Lines, INc., 


ET AL., APPELLANTS. 
71 N. W. 2d 182 


Filed July 1, 1955. No. 33776. 


1. Trial. It is the duty of the trial court, without request, to 
submit to and properly instruct the jury upon all the material 
issues presented by the pleadings and the evidence. 

A litigant is entitled to have the jury instructed as 
to his theory of the case as shown by the pleadings and evi- 
dence, and a failure to do so is prejudicial error. 

3. Pleading. A party may at any time invoke the language of 
the pleading of his adversary on which the case is tried on a 
particular issue as rendering certain facts indisputable; and in 
so doing he is neither required nor permitted to offer the plead- 
ing in evidence. 

An admission made in a pleading on which the trial 
is had is more than an ordinary admission. It is a judicial 
admission and constitutes a waiver of all controversy so far 
as the adverse party desires to take advantage of it, and is 
therefore a limitation of the issues. 

5. Trial. It is prejudicial error to instruct a jury that all material 
allegations of an answer must be established by evidence where 
material allegations thereof have been alleged in the petition 
and admitted in the answer. A party is entitled to have the 
jury told that material facts have been admitted by the plead- 
ings and that the necessity of further proof of such admitted 
facts is not necessary or permitted. 

6. Torts. Where the independent tortious acts of two or more 
persons combine to produce an injury indivisible in its na- 
ture, any one or more of such tortfeasors may be held liable 
for the entire damage on the theory that his or their acts are 
considered in law as a cause of the injury. 


APPEAL from the district court for Lancaster County: 
Joun L. PoLkK, JupcE. Reversed and remanded. 


Doyle & VerMaas and Cline, Williams, Wright & 
Johnson, for appellants. 


Chambers, Holland & Groth, for appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bos.aucH, JJ., and Friory, District 
Judge. 
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CARTER, J. 

Plaintiff brought this action against Lincoln City 
Lines, Inc., La Verne O. Gieber, and LeRoy S. Miller 
to recover damages for injuries sustained by plaintiff 
while riding on a bus owned by the Lincoln City Lines, 
Inc., and operated by Gieber. The plaintiff dismissed 
the action against Miller with prejudice prior to the 
. commencement of the trial. The jury returned a verdict 
for $15,000 against the two remaining defendants. The 
defendants Lincoln City Lines, Inc., and La Verne O. 
Gieber appeal. 

The evidence shows that plaintiff boarded the bus at 
Thirteenth and N Streets in Lincoln on November 3, 
1953, at approximately 7:30 a.m. Before plaintiff ob- 
tained a seat in the bus it moved forward and collided 
with an automobile owned and operated by LeRoy S. 
Miller, causing plaintiff to be thrown against objects in 
the bus and causing the injuries of which complaint is 
made. The nature of the assignments of error do not 
make a more detailed account of the accident necessary. 

The petition was filed on November 20, 1953. It set 
forth various acts of negligence on the part of Gieber, 
the operator of the bus. It also alleged that Miller was 
guilty of negligence in the operation of his automobile. 
On February 11, 1954, the Lincoln City Lines and Gieber 
filed a joint answer in which they denied any negligence 
on their part and admitted the specified acts of negli- 
gence on the part of Miller. It appears that in para- 
graph 5 of the original answer the plaintiff was charged 
with specific acts alleged to constitute contributory neg- 
ligence. Some time after the filing of the answer para- 
graph 5 was amended by leave of court. The amend- 
ment alleged that the action was originally instituted 
against the answering defendants and LeRoy S. Miller; 
that the action as to Miller was dismissed with preju- 
dice on December 7, 1953; and that Miller settled the 
claim of the plaintiff against him and thereby released 
the answering defendants from liability. The answer 
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further asserts that the negligent acts of Miller speci- 
fied in the petition were the ‘proximate cause of the 
accident and the injuries to plaintiff resulting therefrom. 
The reply of plaintiff was a general denial. 

The instruction of the court, briefly stated, charged 
the jury as follows: By instruction No, 1 the charges 
of negligence on the part of Lincoln City Lines and 
Gieber were specifically set forth, together with the 
description of the injuries suffered by the plaintiff and 
the damages resulting therefrom. The allegations of 
negligence on the part of Miller, as alleged in the petition, 
were not submitted to the jury. By instruction No. 2 
the trial court instructed the jury that the answering 
defendants alleged that Miller was guilty of negligence 
in certain specified respects and that such negligence 
was the sole proximate cause of the accident and the 
‘resulting damages. The instruction did not inform the 
jury that such acts of negligence were alleged in plain- 
tiff’s petition and that the answering defendants admitted 
in their answer the negligence of Miller as charged 
in the petition. 

The answering defendants tendered an instruction 
to the effect that plaintiff alleged acts of negligence by 
Miller and that defendants admitted such acts of negli- 
gence on the part of Miller in their answer, and that the 
jury should consider such acts of negligence as admitted 
by plaintiff and the answering defendants during their 
deliberations. This instruction was refused and no simi- 
lar instruction was given which covered the subject 
matter of the tendered instruction. The defendants con- 
tend that this was prejudicial error. 

The purpose of pleadings in a case is to frame the 
issues upon which the case is to be tried. It is the duty 
of the trial court, without request, to submit to and 
properly instruct the jury upon all the material issues 
presented by the pleadings and the evidence. Pongruber 
v. Patrick, 157 Neb. 799, 61 N. W. 2d 578. A litigant is 
entitled to have the jury instructed as to his theory of the 
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case as shown by the pleadings and evidence, and a fail- 
ure to do so is prejudicial error. Harsche v. Czyz, 157 
Neb. 699, 61 N. W. 2d 265. 

In the case at bar plaintiff alleged that Miller, the 
driver of the automobile involved in the collision, was 
guilty of specified acts of negligence. The answer ad- 
mits the negligence of Miller. This is a judicial admis- 
sion of which advantage can be taken by adverse par- 
ties and constitutes a limitation of the issues. Rodgers 
v. Jorgensen, 159 Neb. 485, 67 N. W. 2d 770; Barkalow 
Bros. Co. v. English, 159 Neb. 407, 67 N. W. 2d 336. It 
follows that a party may at any and all times invoke 
the language of his opponent’s pleading on an admitted 
issue as rendering the admitted facts indisputable and, in 
so doing, he is neither required nor allowed to offer the 
pleading in evidence in the ordinary manner, nor for- 
bidden to comment thereon in argument without having 
made a formal offer. When such facts, admitted by 
the pleadings, are material to the issues to be decided 
by the jury, the trial court is required to instruct the 
jury with reference thereto. In the case here presented, 
the defendants admitted the negligence of Miller as the 
plaintiff had alleged it. It was a part of the defendants’ 
theory of the case. They were not required to make 
further proof thereof. Defendants specifically requested 
an instruction informing the jury of the undisputed 
facts resulting from the admission. Defendants were 
entitled to have the jury so instructed and it was preju- 
dicial error for the trial court to refuse to do so. 

The theory of defendants’ case was that Miller was 
guilty of negligence as alleged by the plaintiff and ad- 
mitted by the defendants, and that Miller’s negligence 
was the sole proximate cause of the accident. The claim 
of the plaintiff necessarily was based on the legal prin- 
ciple that where the independent tortious acts of two or 
more persons combine to produce an injury indivisible in 
its nature, either tortfeasor may be liable for the entire 
damage on the theory that his own act of negligence is 
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deemed in law to have been the cause of the injury. 
Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 569. The 
defendants in defending against the invocation of such 
rule by the plaintiff were entitled to the benefit of any 
allegations contained in the plaintiff’s petition. The 
effect of the court’s instructions was to treat the allega- 
tions of negligence on the part of Miller as denied when 
they were in fact admitted. In a case where a similar 
situation arose this court said: “This, of course, over- 
looks the admissions in the answer, and it also leaves 
the jury in the dark as to what are the material allega- 
tions of the petition. In Dunbier v. Day, 12 Neb. 596, 
608, it is said that a party has the right to have the 
jury told that the material facts are admitted when 
this is the case. Surely, it is still more essential that 
the jury should not be told that plaintiff must prove 
material facts which are admitted.” O’Donnell v. Chi- 
cago, R. I. & P. Ry. Co., 65 Neb. 612, 91 N. W. 566. 

The plaintiff contends that there was no error in re- 
fusing defendant’s tendered instruction No. 2 for the 
reason that plaintiff’s right to recover was not affected 
by any negligence on the part of Miller since the sole 
question was whether defendants were guilty of negli- 
gence which was a proximate cause of the accident. 
This contention overlooks the fact that defendants 
pleaded that the negligence of Miller was the sole proxi- 
mate cause of the accident. The admission established 
the negligence of Miller without any additional evi- 
dence. While defendants were required to prove that 
the negligence of Miller was the sole proximate cause 
of the accident to establish their defense, they were en- 
titled to rely upon the admission as establishing the 
negligence of Miller and to have the jury so instructed, 
it being a matter essential to their defense. 

The plaintiff relies upon the rule that the instructions 
should be considered as a whole in determining if error 
exists. The rule is correct, but there is no place in the 
court’s instructions where the jury was told that Miller’s 
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negligence was an admitted fact. Defendants were en- 
titled to invoke plaintiff’s pleading on this point. They 
attempted to do so by tendering defendants’ requested 
instruction No. 2. A consideration of the instructions 
as a whole does not reveal that the erroneous refusal 
to give defendants’ requested instruction No. 2 was other- 
wise cured.: The error is prejudicial to the rights of the 
defendants and requires a reversal. 

The judgment of the district court is reversed and the 
cause remanded for a new trial. 

REVERSED AND REMANDED. 


JOHN F. GERNANDT, APPELLANT, V. THomas W. BECKWITH, 
APPELLEE. 
71 N. W. 2d 303 
Filed July 1, 1955. No. 33791. 


1. Appeal and Error. In a case where there is no bill of excep- 
tions and no facts for review the only question presented is 
whether or not the pleadings support the judgment. 

2, Automobiles. When two motor vehicles collide in an ordinary 
city or country intersection and there is no evidence of a sub- 
stantial difference in the speed of the vehicles, it is generally 
self-evident that they approached the intersection at approxi- 
mately the same time under the rule of right-of-way at inter- 
sections under section 39-728, R. R. S. 1948. . 


AppEAL from the district court for Douglas County: 
JAMES M. FITzGERALD, JupcE. Affirmed. 


Schrempp & Lathrop, for appellant. 
Wear, Boland & Mullin, for appellee. 


Heard before Stmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLaucu, JJ., and Friory, District 
Judge. 


Fiory, District Judge. 
This is an action brought by plaintiff and appellant 
against defendant and appellee for personal injuries and 
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property damages sustained by plaintiff as the result of 
an intersection collision at Thirty-seventh and R Streets 
in Omaha between plaintiff’s motorcycle and defendant’s 
automobile. Defendant was on plaintiff’s right but 
plaintiff claims to have entered the intersection first. 
The allegations of the pleadings are hereinafter set 
forth. 

At the conclusion of plaintiff’s evidence, defendant 
moved that the case be dismissed for want of evidence, 
which motion was sustained by the court and the jury 
discharged and case dismissed. Motion for new trial 
was filed by the plaintiff, and on the 1st day of February 
1955, the motion for new trial was overruled. On the 
same date notice of appeal to the Supreme Court was 
filed by the plaintiff. 

No extension of time was asked for or granted for the 
preparation, service, and settling of the bill of excep- 
tions. The bill of exceptions was not settled by the 
trial judge until the 3d day of June 1955, and on the same 
date it was filed in the district court for Douglas County 
and in this court. This court will take judicial notice of 
the fact that the bill of exceptions was not settled within 
the time provided by statute, and therefore cannot be 
considered on this appeal. Bednar v. Bednar, 146 Neb. 
726, 21 N. W. 2d 438. 

As we may not review the evidence, the only ques- 
tion remaining is whether or not the pleadings support 
the order of dismissal. Fred Egger Sons v. Welch, ante 
p. 124, 69 N. W. 2d 366. 

Plaintiff alleges that when his motorcycle had reached 
a point at the center of the intersection defendant’s 
automobile collided with him, and further alleges that 
both Thirty-seventh and R Streets are paved streets 
intersecting at right angles. 

Defendant in his answer alleges that he was operating 
his automobile in a careful and prudent manner ap- 
proaching the intersection from plaintiff’s right, and 
that after he had entered the intersection the plaintiff 
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drove his motorcycle into and against the left side of 
defendant’s automobile. Defendant further alleges that 
the collision was the direct and proximate result of 
the negligence of the plaintiff in operating his motor- 
cycle at a rate of speed greater than was reasonable 
and proper under the circumstances; in failing to ac- 
cord the right-of-way to the defendant who was on 
plaintiff's right notwithstanding that the defendant had 
entered the intersection before the plaintiff; in failing to 
keep a proper lookout; in turning his motorcycle into 
and against the left side of defendant’s automobile at a 
time when the defendant was more than halfway across 
the intersection; and in failing to seasonably apply the 
brakes on his motorcycle or turn aside to avoid col- 
liding with defendant’s automobile. 

From plaintiffs allegation that the collision occurred 
near the center of the intersection, and in the absence of 
evidence which can be considered, the pleadings sustain 
the order of the trial court in dismissing plaintiff’s case. 

Section 39-728, R. R. S. 1943, provides that vehicles 
approaching an intersection from the right shall have 
the right-of-way over those approaching from the left 
when they reach the intersection at approximately the 
same time, and that in all other cases the vehicle reach- 
ing the intersection first shall have the right-of-way. 
This does not mean that drivers of motor vehicles are 
permitted to race or to gamble on which vehicle may 
enter the intersection a few feet ahead of the other. 
When a collision occurs in the ordinary city or country 
intersection, unless there is evidence that one of the 
vehicles was traveling at a very much greater rate of 
speed than the other, it is self-evident that the vehicles 
were reaching the intersection “at approximately the 
same time.” 

As already pointed out, the pleadings on which the 
order of the trial court is based are sufficient to support 
the order, accordingly it is affirmed. 

AFFIRMED. 
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LAWRENCE GATES, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
71 N. W. 2d 460 


Filed July 8, 1955. No. 33648. 


1. Criminal Law. Venue is a jurisdictional fact and in this state 
Article I, section 11, of the Constitution of Nebraska, and 
section 29-1301, R. R. S. 1943, give the defendant in a criminal 
prosecution the right to be tried by an impartial jury. in the 
county where the alleged offense was committed. 

The venue of an offense may be proven like any other 
fact in a criminal case. It need not be established by direct 
testimony, nor in the words of the information, but if from 
the facts in evidence the only rational conclusion which can 
be drawn is that the crime was committed in the county al- 
leged, the proof is sufficient. 

3. Appeal and Error. Before an error requires a reversal it must 
be determined that it was prejudicial to the rights of the de- 
fendant and, as a result, a substantial miscarriage of justice 
occurred. ; 

4. Criminal Law: New Trial. In a criminal case, a new trial may 
be granted for newly discovered evidence which is competent, 
material, and credible, which might have changed the result 
of the trial and which the exercise of due diligence could not 
have discovered and produced at the trial. 


Error to the district court for Pawnee County: Virer. 
FALLooNn, JupGe. Affirmed. 


John C. Mullen and Schrempp & Lathrop, for plaintiff 
in. error. 


Clarence S. Beck, Attorney General, and Homer G. 
Hamilton, for defendant in error. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
‘YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


WENKE, J. 

This is an error proceeding from the district court for 
Pawnee County. Plaintiff in error Lawrence Gates, 
whom we shall hereinafter refer to as defendant, was 
therein convicted of auto theft and, after his motion for 
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a new trial had been overruled, sentenced to serve 6 
years in the State Penitentiary. 

Defendant was charged with having, on February 19, 
1954, stolen a 1951 black Plymouth sedan, motor No. 
P-2369642, the property of Mollie Mosteller, from her 
premises in Pawnee County, Nebraska. The sufficiency 
of the proof to establish the defendant’s guilt is not ques- 
tioned, consequently we will not set out the facts except 
as we find it is necessary to do so in connection with 
our discussion of the errors assigned. . 

Defendant contends the trial court erred in retaining 
jurisdiction of the cause and submitting it to a jury when 
there was a complete lack of proof of the jurisdictional 
fact of venue, that is, defendant contends the State failed 
to prove the offense was committed in Pawnee County. 
This question was submitted to the jury as an issue of 
fact for its determination. 

- “Venue is a jurisdictional fact and in this state the 
Constitution, art. I, sec. 11, and statute, Comp. St. 1929, 
sec. 29-1301 (now § 29-1301, R. R. S. 1943), give the de- 
fendant in a criminal prosecution the right to be tried 
by an impartial jury in the county where the alleged of- 
fense was committed.” Robeen v. State, 144 Neb. 910, 15 
N. W. 2d 69. 

“The venue of an offense may be proven like any other 
fact in a criminal case. It need not be established by 
direct testimony, nor in the words of the information, 
but if from the facts in evidence the only rational conclu- 
sion which can be drawn is that the crime was committed 
in the county alleged, the proof is sufficient.” Weinecke 
v. State, 34 Neb. 14, 51-N. W. 307. See, also, Medley v. 
State, 156 Neb. 25, 54 N. W. 2d 233. 

The State introduced evidence that Du Bois, Nebraska, 
is in Pawnee County and that the farm, from which the 
car was stolen, is just 40 rods north thereof on the west 
side of and adjacent to State Highway No. 50. State 
Highway No. 50 runs north and south and follows the 
main street of Du Bois as it traverses the village. 
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We think, in view of the foregoing, the following dis- 
cussion in Weinecke v. State supra, is apropos here: 
“The venue of an offense may be proven like any other 
fact in a criminal case. It need not be established by 
positive testimony, nor in the words of the information; 
but if from the facts appearing in evidence the only ra- 
tional conclusion which can be drawn is that the offense 
was committed in the county alleged, it is sufficient. It 
will be presumed that the trial court and jury knew the 
boundaries of the county where the trial took place and 
that the town of Chapman was in such county. Suppose, 
upon a trial of a criminal cause in Lancaster county, it 
be proven that the alleged offense was committed within 
‘ one-half mile of the city of Lincoln, would not the venue 
be as completely established as if a witness had testified 
that the precise place was in Lancaster county? To ask 
the question is to evoke an affirmative answer.” 

We find this contention to be without merit. - 

Defendant contends the court erred in overruling his 
objection to the following answer of Joseph Divis, sher- 
iff of Saunders County, on the ground that it is hearsay. 
Sheriff Divis had made an investigation the morning of 
February 19, 1954, because the stolen car had been found 
abandoned in Wahoo about 8:30 a. m. that day. He testi- 
’ fied: “Then later I found — or figured that whoever 
had driven it into Wahoo had to have some way to get 
out of town, or else they were still in town. So I checked 
all the hotels to see if any one had registered, and find- 
ing there were none, I checked the bus depot, because I 
knew that a bus would be leaving shortly, and I found 
out that two strangers had been in the bus depot and 
that they had inquired when the next bus left for 
Omaha.” 

The rule excluding hearsay is primarily based on the 
principle that such evidence is not subject to the ordinary 
tests required by law for ascertaining the truth, that is, 
the person actually giving the information is not under 
oath and in the presence of the court and jury where he 
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can be cross-examined in regard thereto. But the fore- 
going answer has none of the characteristics of hearsay. 
It does contain an opinion and a conclusion of the wit- 
ness which should have been stricken had proper motion 
been made for that purpose. 
_ But let us assume, for the purpose of discussion, that 
the court erred in not sustaining the objection as made. 
Every error does not require a reversal. § 29-2308, R. R. 
S. 1943; Watson v. State, 109 Neb. 43, 189 N. W. 620; 
Piercy v. State, on rehearing, 138 Neb. 905, 297 N. W. 
137. 

As stated in Piercy v. State, supra: “Before the error 
requires a reversal, it must be determined that it was 
prejudicial to the rights of the defendant, and that as a 
result a substantial miscarriage of justice occurred, ‘ 

The only part of the answer that could in any way be 
material is the following: “* * * I found out that two 
strangers had been in the bus depot and that they had 
inquired when the next bus left for Omaha.” 

Hilda Resek, an employee in the City Cafe in Wahoo, 
testified defendant and another man entered that cafe 
about 7 a. m., or shortly thereafter, on February 19, 1954, 
while she was on duty; that the other man was injured; 
that the two men stayed in the cafe about 40 to 45 min- 
utes; that while in the cafe they inquired as to the bus 
service to Omaha; that they made a phone call; and that 
when they left the cafe they walked to the west. The 
City Cafe is in the same building with the bus depot and 
is operated in connection therewith. 

Dorothy Luehrs, also of Wahoo, testified that shortly 
before 8 a. m. on February 19, 1954, she was in Clara’s 
Cafe in Wahoo drinking coffee. This cafe is north across 
the street and west of the City Cafe, there being a street 
intersection between them. She testified that while she 
was sitting at the counter drinking her coffee defendant 
and another man entered the cafe; that they sat down 
at the counter and ordered coffee; that the other man was 
holding a handkerchief to his left eye; that a car drove 
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by; that they jumped up and left without drinking their 
coffee; that she walked out behind them; that they ran 
across the intersection and got in a car parked near the 
City Cafe; and that they left the cafe about 7:55 a. m. 

We think this evidence sufficient, if believed by the 
jury, to establish the presence of defendant and another 
man in Wahoo on February 19, 1954, between the hours 
of 7 and 7:55 a. m., both of whom were strangers in that 
community. In view thereof we think the admission of 
this testimony, assuming it to be incompetent, was harm- 
less error. 

Section 29-2101, R. R. S. 1948, provides, in part, as fol- 
lows: “A new trial, after a verdict of conviction, may 
be granted, on the application of the defendant, for any 
of the following reasons affecting materially his sub- 
stantial rights: * * * (5) newly discovered evidence ma- 
terial for the defendant which he could not with reason- 
able diligence have discovered and produced at the trial; 
* * 

“In a criminal case, a new trial may be granted for 
newly discovered evidence which is competent, material, 
and credible, which might have changed the result of 
the trial and which the exercise of due diligence could 
not have discovered and produced at the trial.” Duffey 
v. State, 124 Neb. 23, 245 N. W. 1. 

“For many years applications for new trials on the 
ground of newly discovered evidence have not been fa- 
vored by our courts. Smith v. Goodman, 100 Neb. 284; 
Fitzgerald v. Brandt, 36 Neb. 683. 

“The reason is that the moving party had ample op- 
portunity to carefully prepare his case and to secure all 
of the evidence before the trial. After the case is lost 
he is always aroused to diligent activity, which should 
much better have been put forth before the trial. 

“While smarting under defeat and disappointment, he 
is under the strongest temptation to make a plausible 
showing for a new trial and thus reopen the case. People 
v. Taminago, 35 Cal. App. 238. But it has always been 
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the policy of the law to make such efforts well nigh 
hopeless and to grant a new trial only in exceptional 
cases, to the end that counsel will expend more vigorous 
efforts in making the fullest preparation before the trial 
and be vigilant and diligent in securing all their evidence 
without a mental reservation that, if anything is over- 
looked now, I can easily get a new trial in case of de- 
feat.” Wiegand v. Lincoln Traction Co., 123 Neb. 766, 
244 N. W. 298. 

Defendant filed a motion for new trial on the basis of 
newly discovered evidence which he contends is material 
to his defense and which he claims he could not, with 
reasonable diligence, have discovered and produced at 
the trial. He contends the court erred in overruling this 
motion. 

In Wiegand v. Lincoln Traction Co., supra, we asked 
the question, “What is reasonable diligence?” Then we 
answered it by saying: “Facts and circumstances must 
be clearly set out by the affidavits of the attorneys as 
well as of the party appealing, from which the court may 
determine whether the party did in truth use reasonable 
diligence in searching for this newly discovered evidence 
before the former trial. Todd v. City of Crete, 79 Neb. 
677. In fact, the party must negative every circumstance 
from which a lack of diligence might be inferred. Ax- 
tell v. Warden, 7 Neb. 186. He must show that all proper 
efforts had been made to discover it before the first trial. 
Brazil v. Moran, 8 Minn. 236, 83 Am. Dec. 772. * * * 

“Defendant must show that the evidence came to him 
since the trial, and was not equally available to him pre- 
vious to that trial, and was not simply discovered by ex- 
ercise of belated diligence. 

“The hardship of a particular case cannot weigh 
against the rule preventing one who has had a full and 
fair opportunity to prepare his case from dragging out 
the litigation by bringing in evidence which, with due 
diligence, he ought to have discovered before the trial. 
Toledo Scale Co. v. Computing Scale Co., 261 U. S. 399.” 


728 NEBRASKA REPORTS [Vou. 160 
Gates v. State 


It is surprising how quickly after the trial defendant 
was able to contact all of the witnesses he now says 
were not then available to him. We do not think defend- 
ant, by his testimony, has established that he or his coun- 
sel exercised reasonable diligence to discover and pro- 
duce these witnesses at the trial. We shall, however, 
discuss the motion on its merits. 

Defendant’s defense was what is referred to as an 
alibi. It was properly submitted to the jury. In sup- 
port thereof he produced the testimony of himself, his 
wife, Mrs. William Connor, Thomas E, Milbourn, Don L. 
De Rod, Lee Page, and Earl Marler to establish his 
presence either in Omaha or Plattsmouth, Nebraska, at 
all times material to when the Mosteller car was stolen. 
This was to overcome the testimony of the State show- 
ing his presence in a beer tavern in Du Bois about 4 
p. m. on Thursday, February 18, 1954, and his presence in 
Wahoo between 7 and 7:55 a. m. on Friday, February 19, 
1954. The stolen car had been abandoned in Wahoo 
sometime during the early morning of that day. 

In order to fully understand the significance of the 
foregoing we set forth the following from the record: 

The State produced evidence to the effect that when 
defendant left the tavern in Du Bois about 4 p. m. on 
February 18, 1954, he got into and drove off in a Kaiser 
car which early the next morning, shortly after 3 a. m., 
was found abandoned just north of Du Bois on State 
Highway No. 50; that this car, a 1949 4-door blue Kaiser 
sedan, had been abandoned because the motor had ceased 
to function; and that the Mosteller car was stolen from 
the garage on their farm which is only a short distance 
to the north and west of where the Kaiser car had been 
abandoned. The title to the Kaiser car, as well as the 
title to a 1950 black Mercury club coupé which was 
found abandoned in Du Bois early the same morning, 
was in defendant’s name. 

The State’s evidence further shows that about 3 a. m. 
on February 19, 1954, Marvin Hays discovered someone 
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breaking into his liquor store located in Du Bois; that 
he observed the party leave the store, go east across 
the main street, and get into a Kaiser car; that thereafter 
the Kaiser car was immediately driven to the north; 
that Hays and his son, who were armed with a shotgun 
and 30.06 rifle, attempted to stop the car by firing into 
it; that one of the bullets from the rifle severed the 
gas line between the fuel pump and carburetor; and that, 
because thereof, the car stopped and was abandoned just 
north of the village of Du Bois on State Highway No. 50. ° 

At the trial defendant testified in detail as to where 
he was on the morning of February 19, 1954. He testified 
he got up shortly before 7 a. m.; that shortly thereafter 
he drove from his home at 1202 South Seventy-second 
Street to his garage and used car lot located at 606 South 
Nineteenth Avenue in Omaha; that he then drove to 
Plattsmouth; that he arrived there about 8 a. m.; and 
that when he arrived in Plattsmouth he went to Earl’s 
Bar. He then fully described what he did in Plattsmouth 
prior to his return to Omaha, leaving Plattsmouth for 
Omaha between 9:30 and 10 a.m. After reaching Omaha 
he testified he returned to his garage and stayed there 
the balance of the morning. 

At the hearing, in support of his motion for new trial, 
_ defendant offered the testimony of Edward Collins and 
Ervin Steinhoff, both of Nebraska City. Their testimony 
relates to the contents of the records of the City Cab 
Company of Nebraska City. This evidence was offered 
for the purpose of showing that Ervin Steinhoff, one of 
the cab drivers for the City Cab Company, drove de- 
fendant in one of its cabs from the Grand Hotel in Ne- 
braska City to Union, Nebraska, about 7:45 a. m. on Feb- 
ruary 19, 1954. Just how defendant considers this evi- 
dence, which impeaches his own testimony, is material to 
his defense is difficult to understand but certainly it con- 
stitutes no basis for granting a new trial. 

Defendant also offered the affidavit of C. L. Page, 
an employee of the Loyal’s Auto Exchange of Omaha who 
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had testified at the trial under the name of Lee Page, 
about buying a car from defendant about 3 p. m. on Feb- 
ruary 18, 1954, and in connection therewith had seen de- 
fendant on defendant’s used car lot in Omaha. Page had 
previously testified that he had seen defendant in Omaha 
during that afternoon and as late as 7 p. m. that night. 
How the fact that he forgot to relate this incident of 
buying the car would be grounds for a new trial is hard 
to conceive. He had full opportunity to testify and if 
he forgot to relate something, or defendant’s counsel 
forgot to ask him in regard thereto, that is just one of the 
ordinary incidents connected with any trial. It cer- 
tainly does not relate to any material matter. 

Defendant also offered the affidavit of Leonard Wink- 
ler in support of his motion. Winkler was, on February 
18, 1954, an employee of Loyal’s Auto Exchange, being 
a salesman or “lot man.” The Loyal’s Auto Exchange 
used car lot joins that of defendant. Winkler in his affi- 
davit stated he saw defendant in Omaha about 4 p. m. 
on February 18, 1954, at his (defendant’s) used car lot 
in connection with defendant’s sale and delivery of a 
1941 Chevrolet club coupé to C. L. Page. The evidence 
is cumulative only. Page had testified at the trial that 
defendant was in Omaha at his (defendant’s) place of 
business that afternoon. 

“This court has held many times that, when the new 
evidence is merely cumulative, it will not warrant a new 
trial. Hoffine v. Ewings, 60 Neb. 729; Hill v. Helman, 
33 Neb. 731. For it is clear that, if the new evidence will 
simply add a few more witnesses to the same question 
of fact to which others have testified, it does not warrant 
a new trial, for the jury should not be controlled by the 
mere number of witnesses who testify to any given fact.” 
Wiegand v. Lincoln Traction Co., supra. See, also, 
Browne v. State, 115 Neb. 225, 212 N. W. 426. 

The United States Department of Commerce Weather 
Bureau’s report of precipitation at its Omaha station be- 
tween the hours of 7 a. m. and midnight on February 19, 
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1954, would fall in the same category and further, it is 
immaterial. 

“It is first required that the evidence be competent, 
relevant and material to the issues.” Wiegand v. Lin- 
coln Traction Co., supra. 

We come then to the testimony of E. A. Ernst and R. 
J. Andrews together with the affidavit of Joseph F. 
Libershal. Their testimony would only be cumulative 
of the fact that defendant was in Plattsmouth sometime 
during the forenoon of February 19, 1954, and made a 
phone call from there to someone in Omaha. This is 
cumulative of evidence produced at the trial. Signifi- 
cant in this respect is the fact that their testimony indi- 
cates defendant was in Plattsmouth at a later hour than 
he testified to at the trial. The record of the telephone 
company as to the call to Omaha on which defendant 
seeks to rely shows it was made at 9:15 a.m. At the trial 
he said he made it about 8:15 a.m. If he made it at 
9:15 a. m. it was entirely possible for him to have done 
so within the scope of the State’s evidence which placed 
him in Wahoo shortly before 8 a. m. that same day. We 
make this observation in view of the fact that we have 
said if the probable result of the new evidence would be 
a different verdict, a new trial should be granted. See 
-Wiegand v. Lincoln Traction Co., supra. Such is not the 
situation here. 

As stated in Wiegand v. Lincoln Traction Co., supra: 
“It has been held that new cumulative evidence must be 
so potent that, by strengthening evidence already of- 
fered, a new trial would probably result in a different 
verdict.” We do not think the cumulative evidence here 
offered to be of that character. 

We have carefully examined the record and think the 
defendant had a fair and impartial trial. In this respect 
we have not overlooked the fact that on several occa- 
sions there were demonstrations of applause by the spec- 
tators present. However, in each instance, the court 
cautioned them in regard thereto and defendant’s coun- 
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sel made no objection, at that time, to the manner in 

which it was handled. In view of what we have said we 

affirm the judgment of the trial court denying a new trial. 
AFFIRMED. 


ELVIN J. HALSEY, APPELLEE, Vv. MERCHANTS Moror FREIGHT, 
INC., A CORPORATION, APPELLANT, IMPLEADED WITH THE 


SNOW CORPORATION, APPELLEE. 
71 -N. W. 2d 311 


Filed July 8, 1955. No. 33730. 


1. Carriers. In the absence of evidence, the presumption is that 
. goods transported by a carrier arrived at their destination in 
the same condition in which they were shipped. 

2. Negligence: Master and Servant. Absolute safety is unattain- 
able, and employers are not insurers. They are liable for the 
consequences, not of danger, but of negligence, and the unbend- 
ing test of negligence in methods, machinery, and appliances 
is the ordinary usage of the business. 

3. Negligence: Trial. Negligence is ordinarily a question of fact 
which may be proved by circumstantial evidence and estab- 
lished physical facts. If such facts and circumstances, and 
the inferences that may be drawn therefrom, indicate with 
reasonable certainty the existence of the negligent act com- 
plained of, it is sufficient to sustain a verdict by the jury. 

4, Evidence: Trial. Circumstantial evidence cannot be said to be 
sufficient to sustain a verdict or to require submission of a case 
to a jury depending solely thereon for support, unless the cir- 
cumstances proved by the évidence are of such a nature and so 
related to each other that the conclusion reached is the only 
one that can fairly and reasonably be drawn therefrom. 

5. Negligence. Negligence is never presumed, and cannot be 
inferred from the mere fact that an accident happened. 

6. Trial. In a case where a motion has been made at the close of 
all of the evidence for a directed verdict, which motion should 
have been sustained but was overruled and the case was sub- 
mitted to a jury which returned a verdict contrary to the 
motion, and a motion for judgment notwithstanding the verdict 
is duly filed, it is the duty of the court to sustain the motion 
and render judgment in accordance with the motion for a 
directed verdict. 
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APPEAL from the district court for Douglas County: 
ArTHuR C. THOMSEN, JuDGE. ‘Reversed and remanded 
with directions. 


McCormack & McCormack and Joseph H. McGroarty, 
for appellant. 


Shrier & Shrier and Fischer, Fischer & Fischer, for 
appellee. 


Heard before Summons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bos.aucGH, JJ., and Fuiory, District 
Judge. 


Smmmons, C. J. 

This. is an action for damages for personal injuries 
arising from an accident in unloading goods from a 
truck of defendant, Merchants Motor Freight, Inc. The 
action is based on its alleged negligence as hereinafter 
recited. This corporation will hereinafter be referred 
to as the carrier. The consignee of the goods is the 
defendant, the Snow Corporation, hereinafter referred 
to as Snow. Plaintiff was an employee of Snow. 

Snow answered that, as plaintiff’s employer, it had 
paid him workmen’s compensation, joined in the prayer 
of plaintiff’s petition, and prayed for subrogation. 

The carrier answered, denied generally, alleged that 
the unloading was under the supervision and direction of 
Snow, denied negligence on its part, and alleged that 
plaintiff was negligent. 

Trial was had. At the close of all evidence, the 
carrier moved for a directed verdict. The motion was 
overruled. The jury returned a verdict for plaintiff 
upon which judgment was rendered. 

The carrier moved for a judgment notwithstanding 
the verdict, or, in the alternative, for a new trial. These 
motions were overruled. The carrier appeals. 

-We reverse the judgment of the trial court and re- 
mand the cause with directions to sustain the motion of 
the carrier for judgment notwithstanding the verdict. 
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The carrier presents here two contentions. First, that 
there was no negligence: shown and, if there was negli- 
gence causing plaintiff injury, that the carrier was not 
responsible for it. 

All evidence recited herein, excepting the tariffs re- 
lied on by the carrier, is found in plaintiff’s case-in- 
chief. 

On March 19, 1953, the carrier received a shipment 
billed as 178 pieces of steel wire weighing 21,525 pounds 
destined to Snow as consignee. Carriage was by motor 
transport in a trailer 32 feet long. The transport ar- 
rived at Snow’s place of business in Omaha on March 
- 23, 1953. The transport was placed at Snow’s place of 
business with the trailer perpendicular to a door open- 
ing therein and about 5 or 6 feet therefrom. The 
trailer sloped down toward the entrance. The 178 
pieces were bundles of steel rods coated with oil or 
grease, and weighing from 100:to 125 pounds each. 
These bundles in turn were in larger bundles made up 
of from 15 to 20 of the small bundles, banded together 
by steel bands. They were in the forward end of the 
trailer and accordingly at a distance in the truck away 
from the open end at the Snow warehouse. Snow’s 
foreman, two employees of Snow, and the driver, un- 
dertook to unload the goods. One of the employees 
was in the trailer with the driver. The foreman and 
the plaintiff were outside. 

The men in the trailer cut the bands around the 
larger bundles using a hammer and chisel furnished by 
Snow. Snow also furnished a truck with two wheels 
on one end and legs on the other for moving the goods 
from the front end of the trailer to the rear. A pic- 
ture of the two-wheel truck is in evidence. It appears 
that the legs and wheels are about of equal height or, 
stated otherwise, when resting on the wheels and legs, 
the top of the truck is parallel with the surface on 
which it rests. The handles project beyond the legs, 
and without other support, for a distance about half the 
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length of the truck between the wheels and legs. Such 
a truck was ordinarily used in such an operation. 

The two men in the trailer loaded 8 to 10 of the 
small bundles on the truck, wheeled it to the rear end, 
and turned it around with the handles facing the door 
and the legs about a foot from the end of the trailer. 
The hammer and a block of wood were then put behind 
the wheels to prevent the truck moving. 

Plaintiff and the foreman would then take the bundles, 
one at a time from the truck, carry them to the building, 
and place them on a conveyor going into the Snow 
warehouse. The men on the trailer would push the 
bundles one at a time toward the men on the ground, 
using their knees or hands to hold the remaining 
bundles, and when the men on the ground were ready 
for another bundle they would release the pressure 
from their knees and slide another bundle forward. 
The men in the trailer “would use their judgment as to 
whether they would have to hold any of those back 
to keep them from flying down and hitting us.” 

That procedure was followed for several hours with- 
out mishap. In the afternoon, the two-wheel truck 
with 8 or 10 bundles on it had been placed at the rear 
of the trailer. Two bundles had been removed. A’ 
third bundle had been removed, and plaintiff and the 
foreman had their backs toward the trailer placing a 
bundle on the conveyor, when the remaining bundles 
fell from the truck, hit plaintiff, and seriously injured 
him. No one testified as to how or in what manner 
they slid or fell. Immediately prior to the accident, 
the two men in the truck “were just standing there.” 
After the accident, the legs of the two-wheel truck 
were over the edge of the trailer. 

The trial court instructed the jury that it was the 
duty of the carrier to unload the truck. 

The trial court submitted the cause on the plaintiff’s 
allegation that the ‘carrier was negligent in failing to 
securely anchor the truck so that it could not move or 
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tip while it was being unloaded by the plaintiff. 

As to the liability of the carrier, plaintiff relies upon 
the provision of the controlling tariff that requires de- 
livery “to a consignee at a dock, platform, doorway or 
other facility directly accessible to motor vehicle.” 

The carrier relies on an exception which provides 
that “Where an article (or articles) in a single con- 
tainer or shipping form tendered, weighs 500 Ibs. or 
more, * * * loading or unloading shall be performed by 
the shipper or consignee, as the case may be.” Plain- 
tiff construes this tariff to mean that the shipment when 
“tendered” for loading must be shown to have weighed 
500 pounds or more before the consignee is required to 
unload. There is no proof that the small bundles were 
in the larger bundles when tendered for loading. 

In the absence of evidence, the presumption is that 
goods transported by a carrier arrived at their destina- 
tion in the same condition in which they were shipped. 
13 C. J. S., Carriers, § 254, p. 538. 

In the absence of evidence that the “single container 
or shipping form” had been changed in transit by the 
carrier, we think it patent under the tariff provision that 
Snow was required to unload the shipment. In fact it 
appears that Snow so construed the tariff and under- 
took to perform that duty. This is strengthed by the 
further provision of the tariff that “If requested, car- 
riers will undertake, in behalf of the shipper or con- 
signee, as the case may be, to employ additional help. 
No charge will be made for labor performed by the 
truck driver, * * *.” Here obviously the truck driver 
was helping Snow unload the shipment. 

But plaintiff argues that the waybill reciting that 178 
pieces were shipped meets the contention of the car- 
rier that the exception of the tariff controls. That con- 
tention is answered by the exception. It refers not 
to an article in a single container, but to “article (or, 
articles) in a single container or shipping form.” Here 
the pieces (or small bundles) were articles in a “single 
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* * * shipping form.” That the large bundles weighed 
in excess of 500 pounds is not in dispute. 

We think it clear under this evidence that the duty 
of unloading the shipment rested on Snow; that Snow 
was performing that duty; and that the plaintiff when 
injured was an employee of Snow and not an employee 
of Snow loaned to the carrier. 

Plaintiff’s contention that there was evidence of negli- 
gence sufficient to sustain a jury’s verdict on the issue 
submitted is not sustainable. 

There is evidence that in the unloading of merchan- 
dise from trailers where the merchandise was in the 
front end of the trailer, that ordinarily the two-wheel 
truck was used. 

In Weed v. Chicago, St. Paul, M. & O. Ry. Co., 5 Neb. 
(Unoff.) 623, 99 N. W. 827, it was held: “Absolute 
safety is unattainable, and employers are not insurers. 
They are liable for the consequences, not of danger, 
but of negligence, and the unbending test of negligence 
in methods, machinery, and appliances is the ordinary 
usage of the business.” 

It is stated in 56 C. J. S., Master and Servant, § 267, 
p. 1031, that: “A master who employs the usual and 
customary methods employed by prudent and careful 
men engaged in similar business is generally not liable 
for injuries to a servant, provided such methods do 
not disregard the servant’s safety.” See, also, 35 Am. 
Jur., Master and Servant, § 124, p. 553. 

We have repeatedly followed this rule. We call 
particular attention to our decision in Brown v. Swift 
& Co., 91 Neb. 532, 136 N. W. 726. 

Plaintiff relies on our rule as stated in Gilliland v. 
Wood, 158 Neb. 286, 63 N. W. 2d 147, wherein we held: 
“Negligence is ordinarily a question of fact which may 
be proved by circumstantial evidence and established 
physical facts. If such facts and circumstances, and the 
inferences that may be drawn therefrom, indicate with 
reasonable certainty the existence of the negligent act 
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complained of, it is sufficient to sustain a verdict by the 
jury.” 

Plaintiff also relies on our rule as stated in Taylor v. 
J. M. McDonald Co., 156 Neb. 437, 56 N. W. 2d 610, 
‘ wherein we held: ‘“ ‘Atl that plaintiff was required to 
do was to establish, to a reasonable probability, that 
the accident happened in the manner alleged in his 
petition, and where facts and circumstances are es- 
tablished from which the way the accident happened 
could be logically inferred, it was not error to submit 
that issue to the jury.’ Circumstantial evidence may 
properly be considered by the jury in connection with 
the direct evidence offered in determining if the de- 
fendant was negligent and, when controlling rules of 
law are properly complied with, circumstantial evidence 
alone may be sufficient to sustain a verdict. * * * Nor 
is a plaintiff required to exclude the possibility that the 
accident might have happened some other way.” 

The carrier relies on our rule stated in Jones v. Union 
Pacific R. R. Co., 141 Neb. 112, 2 N. W. 2d 624, and 
followed in In re Estate of Bingaman, 155 Neb. 24, 50 
N. W. 2d 523, as follows: “Circumstantial evidence 
cannot be said to be sufficient to sustain a verdict or 
to require submission of a case to a jury depending 
solely thereon for support, unless the circumstances 
proved by the evidence are of such nature and so re- 
lated to each other that the conclusion reached is the 
only one that can fairly and reasonably be drawn 
therefrom.” 

The rules are not in conflict. 

There is another rule that is applicable here: ‘“Negli- 
gence is never presumed, and cannot be inferred from 
the mere fact that an accident happened.” In re Estate 
of Bingaman, supra. 

Is there circumstantial evidence indicating with rea- 
sonable certainty that this accident arose because the 
carrier failed to securely anchor the two-wheel truck 
so that it could not move or tip while it was being 
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unloaded? Is that the only conclusion that can fairly 
and reasonably be drawn from the evidence? 

Plaintiff relies on three facts shown by the evidence: 
(1) The location of the two-wheel truck at the rear 
of the trailer anchored by the hammer and block of 
wood; (2) that the small bundles fell from that truck 
and hit the plaintiff; and (3) that after the accident 
the legs of the two-wheel truck were off the edge of 
the trailer. 

This argument is necessarily premised on the con- 
tention that the two-wheel truck moved so that its 
legs slipped off the end of the trailer bed and caused 
the bundles to fall upon the plaintiff. There is no 
evidence to sustain such a contention. The two men 
working in the trailer did not testify. All that the 
evidence shows is the location of the two-wheel truck 
before and after the accident. Whether it moved be- 
fore the bundles fell on the plaintiff, and caused that 
falling, or whether it moved during the shifting of 
the bundles, or whether it was moved after the event 
and during the excitement caused by the accident, 
can only be in the field of speculation and conjecture. 

Is the conclusion that the accident happened in the 
way claimed by the plaintiff the only one that can 
fairly and reasonably be drawn from the evidence? 
We think not. 

The evidence suggests another conclusion as to what 
happened which is just as reasonable as the one which 
plaintiff pleaded and upon which his cause was sub- 
mitted to the jury. 

The evidence shows that the trailer did slope ma- 
terially downward toward the end from which the 
bundles. were being taken. Obviously the load-carry- 
ing surface of the two-wheel truck sloped in the same 
direction. There was nothing on the two-wheel truck 
at the lower end to prevent the bundles from responding 
to the forces of gravity and sliding or rolling off the 
two-wheel truck. 
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The evidence is that these bundles were coated with 
grease and oil. A cross section of the bundles would 
show a rather round bundle. The evidence is that 
during the unloading process before the accident the 
men in the truck would use their legs to hold the 
bundles remaining on the truck to “keep them from 
flying down and hitting” the men on the ground. At 
the time of the accident “They were just standing 
there.” It is just as reasonable, if not more reasonable, 
to conclude that the accident happened in the way 
that the employees anticipated one could happen and 
was guarded against earlier in the work of unloading, 
as to conclude that it happened from a tipping or 
moving of the truck. As was said in Brown v. Swift 
& Co., supra, “A servant of mature years and of ordi- 
nary intelligence should, in performing the duties of 
his employment, take notice of the ordinary operation 
of familiar laws of gravitation and govern himself ac- 
cordingly.” 

In O’Neill v. Chicago, R. I. & P. Ry. Co., 66 Neb. 638, 
92 N. W. 731, 60 L. R. A. 443, we quoted with approval 
this sentence: “The average untrained mind is apt 
to take the fact of injury as sufficient evidence of negli- 
gence.” Here the plaintiff established only the fact of 
an accident and injury. We further said: “Whatever 
may be the theological consequences of an ‘honest doubt,’ 
it can not be sufficient ground for recovery in a civil 
action for damages.” Plaintiff, at best here, has es- 
tablished only an honest doubt as to how this accident 
happened. 

It follows that plaintiff failed to prove facts and cir- 
cumstances indicating with reasonable certainty the 
existence of the negligence complained of. 

The trial court erred in not sustaining the motion of 
the carrier for a directed verdict on both of the grounds 
advanced by the carrier. 

We held in Krepcik v. Interstate Transit Lines, 152 
Neb. 39, 40 N. W. 2d 252, that: “In a case where a 
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motion has been made at the close of all of the evidence 
for a directed verdict, which motion should have been 
sustained but was overruled and the case was sub- 
mitted to a jury which returned a verdict contrary to 
the motion, and a motion for judgment notwithstanding 
the verdict is duly filed, it is the duty of the court to 
sustain the motion and render judgment in accordance 
with the motion for a directed verdict.” 

The judgment of the trial court is reversed and the 
cause remanded with directions to sustain the carrier’s 
motion for judgment notwithstanding the verdict. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Joun E. AULNER, JR., PLAINTIFF IN ERROR, Vv. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
71 N. W. 2d 305 


Filed July 8, 1955. No. 33749. 


1. United States: Automobiles. A motor truck owned by a private 
person and used to carry mail under contract with the United 
States Post Office Department is required to pay the registra- 
tion fee to which commercial trucks are subject under the 
statutes of the State of Nebraska. 

For a violation of subdivision (1) of section 

39-723.03, R. S. Supp., 1953, the owner of a motor truck used 

to carry mail under contract with the United States Post Office 

Department is subject to the penalty or penalties provided in 

section 39-723.05, R. S. Supp., 1953. 


Error to the district court for Cass County: Jonn M. 
Dierks, JupcE. Affirmed. 


Cropper & Cropper, John E. Cleary, and James J. 
Holmberg, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Ralph D. 
Nelson, for defendant in error. 


Heard before Srmmons, C. J., CARTER, YEAGER, CHAP- 
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PELL, WENKE, and BostaucH, JJ., and Fiory, District 
Judge. 


YEAGER, J. 

Here are two criminal actions which by agreement 
were consolidated for trial and tried in the district court. 
A jury was waived and the trial was to the court. At 
the conclusion of the trial the defendant there, who is 
plaintiff in error here, was found guilty in both cases. 
In one he was sentenced to pay a fine of $16 and costs 
and in the other to pay a fine of $30 and costs. After the 
sentences were imposed he duly filed motion for new 
trial which was overruled. He seeks reversal of these 
judgments and sentences and the order overruling the 
motion for new trial in this court. For this purpose he 
has filed a petition in error. The cases come here con- 
solidated the same as in the district court. 

For convenience the plaintiff in error will be herein- 
after referred to as the defendant and the State of Ne- 
braska as the State. 

There were two prosecutions originally instituted 
against the defendant by complaint filed in the county 
court of Cass County, Nebraska. In one it was charged 
that on August 22, 1954, the defendant unlawfully 
caused to be operated a commercial motor truck upon 
the public highways of Nebraska in the County of Cass 
carrying a load of more than 20 percent in excess of the 
carrying capacity for which the registration fee on the 
vehicle had been paid, and the maximum tolerance of 
20 percent of load weight exceeded 1,000 pounds contrary 
to law. In the other the charge was the same except that 
the date of the offense was August 30, 1954. 

There was a trial and conviction in both cases in the 
county court. An appeal was taken therefrom to the 
district court. The proceeding here flows from the 
appeal of the two cases. 

There is no dispute about any material fact in this 
case. In the bill of exceptions is a stipulation setting 
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forth in substance all of the material facts. In effect it 
is conceded that if the statutes under which the actions 
were prosecuted were valid and applicable to the defend- 
ant under the circumstances the adjudication of guilt 
was proper. 

The weight of the empty truck involved was 8,840 
pounds. On August 22, 1954, the truck with its load had 
a total weight of 15,280 pounds. On August 30, 1954, the 
total weight was 15,220. The truck was licensed to carry 
2 tons or 4,000 pounds. 

The definitive statutory provisions which provide the 
basis of the prosecutions are contained in sections 39- 
723.03 and 60-331, R. S. Supp., 1953. The penalty pro- 
vision is contained in section 39-723.05, R. S. Supp., 1953. 

The applicable portion of section 39-723.03, R. S. Supp., 
1953, is the following: “It shall be unlawful to operate 
upon the public highways of this state any motor truck 
* * * carrying a load (1) of more than twenty per cent in 
excess of the carrying capacity on which the registration 
fee on such vehicle has been paid, and the maximum 
tolerance of twenty per cent shall not exceed one thou- 
sand pounds, * * *.” 

The applicable portion of section 60-331, R. S. Supp., 
1953, is the following: “The registration fee on com- 
mercial trucks shall be based upon the load to be hauled; 
oe 

The penalty provided by section 39-723.05, R. S. Supp., 
1953, for violation of subdivision (1) of section 39-723.03, 
R. S. Supp., 1953, is a fine of not less than $10 and not 
more than $100 for the first or second offense. 

It becomes clear from the agreed facts that if these 
statutes are applicable to the defendant he was guilty 
as charged and that appropriate penalties were imposed. 

One contention of the defendant is that section 39- 
723.03, R. S. Supp., 1953, carries within its terms no pen- 
alty provisions and that section 39-723.05, R. S. Supp., 
1953, has no application since it applies only to commer- 
cial freight-carrying vehicles whereas his was not a- 
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commercial freight-carrying truck. The theory is in- 
comprehensible. The description contained in section 
39-723.03, R. S. Supp., 1953, as to what the provision 
shall apply is “any motor truck * * * carrying a load.” 
The description of the vehicles to which the penalty pro- 
vision shall apply is “any commercial freight-carrying 
vehicle, bus, truck.” His was unquestionably a truck 
within the meaning of the two statutory provisions. 

Next the defendant contends that he was not required 
to have his truck licensed at all under the laws of the 
State for the reason that he was engaged in the perform- 
ance of a function of the United States government and 
that registration would amount to a tax upon the fed- 
eral government. 

The facts in this connection were that he was engaged 
in the business of transporting mail from Omaha, Ne- 
braska, to Falls City, Nebraska, and return and to other 
points between these two cities under contract with the 
United States Post Office Department. He was engaged 
as what is commonly referred to as a contract carrier of 
mail. As such he provided his own transportation ve- 
hicles and had full and complete control over their 
operation. 

He largely relies upon Louwein v. Moody (Tex. App.), 
12 S. W. 2d 989, wherein the Commission of Appeals of 
Texas, Section A, overruled the Court of Civil Appeals 
in Moody v. Louwein (Tex. Civ. App.), 300 S. W. 957, and 
upon Searight v. Stokes, 3 How. 150, 11 L. Ed. 537, to 
sustain this contention. 

It is true that Louwein v. Moody (Tex. App.), 12 S. 
W. 2d 989, does appear to be in his favor. 

Analysis however discloses that the court caused its 
conclusion to depend for the most part upon what it 
conceived to be the holding in Searight v. Stokes, supra. 

What the court actually and substantially held in Sea- 
right v. Stokes, supra, was that where it reasonably ap- 
peared that the United States government had an agree- 
ment with a state that the United States mail could pass 
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free over a road through a state, the state could not bur- 
den the vehicle used to transport the mail with a toll 
charge even though it carried passengers in addition to 
mail. 

Very specifically and affirmatively the court pointed 
out in the opinion that no such rule applied in a case 
such as this one. In fact the effect of the opinion is to 
say that a fee such as is exacted by our statute is valid. 
It was said: “If the state had made this road herself, and 
had not entered into any compact upon the subject with 
the United States, she might undoubtedly have erected 
toll-gates thereon, and if the United States afterwards 
adopted it as a post-road, the carriages engaged in their 
service in transporting the mail, or otherwise, would 
have been liable to pay the same charges that were im- 
posed by the state on other vehicles of the same kind.” 
Thus the Texas case loses its force. 

The case of State v. Wiles, 116 Wash. 387, 119 P. 749, 
18 A. L. R. 1163, is one which in all substantial particu- 
lars in point of fact is the same as the one at bar. No 
purpose is perceived why anything should be said in 
review of it other than that there the court upheld the 
validity of a registration tax upon a vehicle used by a 
contract carrier of United States mail. 

The conclusion is that there is no merit to the reasons 
advanced as grounds for reversal of the two judgments 
of the district court. They are accordingly affirmed. 

' AFFIRMED. 


CELIA PoRTER DOLEMAN ET AL., APPELLANTS, v. DoN 
BURANDT, APPELLEE. 
71 N. W. 2d 521 
Filed July 8, 1955. No. 33755. 


1. Trial. It is the duty of the trial court to determine the issues 
upon which there is competent evidence and submit them, and 
them only, to the jury. The submission of issues upon which 
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the evidence is insufficient to sustain an affirmative finding 
is prejudicial. 

2. Appeal and Error. Where there is no evidence upon which to 
base an instruction given, although correct as a legal propo- 
sition, it is ground for reversal if it has a tendency to mislead 
the jury. 

8. Automobiles: Negligence. Where plaintiff’s automobile is stand- 
ing still in the highway when defendant, driving on icy pave- 
ment in a blinding snowstorm, first sees it, the only issue on 
contributory negligence of the plaintiff is whether plaintiff 
should have, under the circumstances, removed his car from 
the pavement or given warning. 

Under such circumstances, instructing the 
jury that it was the duty of the plaintiff to keep a reasonably 
careful lookout, to operate his vehicle at such a speed and keep 
it under such control that he could plainly see what was visible 
before him, and to so drive that when he saw an object in 
his path he could stop in time to avoid it, is prejudicially 
erroneous. 


When an automobile is owned jointly and 
one of the two co-owners entrusts its use to the other, any 
negligence of the owner driving the automobile is imputed to the 
other owner in an action brought by the owners as plaintiffs 
against a third party for property damage to their jointly 
owned automobile. 


AppEAL from the district court for Gage County: 
CuioybE B. Eutis, JupcE. Reversed and remanded. 


Albert Detmer and Hubka & Hubka, for appellants. 
Sackett, Brewster & Sackett, for appellee. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLauGu, JJ., and Fuiory, District 
Judge. 


Fiory, District Judge. 

This is an action brought by plaintiffs and appellants 
against the defendant and appellee. The action is for dam- 
ages to the plaintiffs’ automobile alleged to have been 
caused by defendant’s automobile colliding with the 
automobile of the plaintiffs which was standing in the 
highway. The jury returned a verdict for the defendant 
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and judgment was entered thereon. Plaintiffs filed mo- 
tion for a new trial, and from the overruling thereof 
plaintiffs appeal. 

The accident occurred on or about the 25th day of 
November, 1952, between 3 and 3:30 p. m., on U. S. 
Highway No. 77 near Cortland, Nebraska, where the 
highway runs east and west. Plaintiffs’ car was standing 
still in the highway facing northwest and defendant’s 
car approached from the east running into the rear of 
plaintiffs’ automobile. 

William C. Doleman, who will hereafter be referred to 
as the plaintiff, had been driving west on said high- 
way following a Plymouth car in a severe snowstorm on 
icy roads. Plaintiff had chains on his car. The Ply- 
mouth ran into a car stalled in the road and plaintiff 
collided with the Plymouth. Plaintiff and another young 
man riding with him got out of their car to examine the 
damage, finding minor damage to the front end of the 
car. Plaintiff’s car was then standing with the front 
end near the right-hand edge of the road and the rear 
end approximately in the middle of the road. As they 
were standing there, a Ford came down the road from 
the east and rolled into the ditch but did not strike any 
of the other cars. Then a few minutes later plaintiff 
saw the lights of the defendant’s car coming through the 
snow 75 or 80 feet away at a speed which he estimated 
at around 45 miles an hour. Defendant’s car struck the 
rear end of the plaintiff’s car allegedly causing severe 
damage thereto. 

The situation surrounding the accident is quite clearly 
described in the testimony of the defendant who states 
that as he was approaching the scene of the accident it 
was “Snowing and blowing, you could hardly see”; that 
the surface of the highway was “Icy”; that he was driv- 
ing his 1952 Dodge 15 to 20 miles an hour; that he could 
see ahead “I would say 25 or 30 feet”; and that he had his 
lights on. When asked what occurred he stated: “I seen 
four cars across the road. There was no way to get 
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around. I slapped on the brakes and slid into them.” 
Also, when asked how far he was from these cars when 
he first saw them his answer was “Not over two car 
lengths. * * * I would say 30 feet.” The question was 
then asked: ‘What was the effect of the application of 
the brakes? A. Didn’t seem to be any.” Defendant then 
testified that he collided with the car in front, and was 
asked: “Was it moving or was it standing? A. It was 
standing.” 

In view of the conclusion hereinafter reached that in- 
structions Nos. 9, 10, and 12 are prejudicially erroneous, 
it is not considered necessary to set forth at any further 
length the evidence describing the various positions of 
the cars subsequent to this collision and later collisions, 
and the various elements of damage resulting from these 
collisions. 

The evidence establishes conclusively that plaintiff’s 
car was standing still in the highway at the time de- 
fendant’s car collided with it. In view of this evidence, 
we discuss these three instructions. 

Instruction No. 9 reads as follows: “You are instructed 
that the law requires the driver of a motor vehicle to 
keep a reasonably careful lookout, to operate it at such a 
speed and have it under such control that he can by the 
exercise of due care avoid collision with other vehicles, 
assuming that the drivers thereof will exercise due care. 

“Tf you find from the evidence that the foregoing re- 
quirements of the law were violated by the plaintiff, Wil- 
liam C. Doleman, or by the defendant or by the drivers 
of any of the other motor vehicles involved in the acci- 
dent in question, you are instructed that such violation 
was not in and of itself negligence but a circumstance 
which you may take into consideration in determining 
whether or not any of said persons was guilty of negli- 
gence.” (Emphasis supplied.) 

Instruction No. 10 gives the statute on speed of a 
motor vehicle—reasonable and proper under conditions 
then existing—60 miles an hour—and decreased speed 
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when special hazards exist, and then states: “If you 
find from the evidence that the foregoing requirements 
of the law were violated by the plaintiff, William C. 
Doleman, or by the defendant or by the drivers of any 
of the other motor vehicles involved in the accident in 
question * * *.” (Emphasis supplied.) 

Instruction No. 12 is the customary instruction that 
a driver of an automobile must keep such a lookout that 
he can see what is plainly visible before him and drive 
so that when he sees an object in his path he can stop in 
time to avoid it, and that the existence of blowing snow 
which affects visibility makes it his duty to stop until 
visibility is restored or to reduce his speed and have 
his car under such control that he can stop immediately 
if necessary. This instruction then states: “It is for 
you to determine from all the facts and circumstances 
in evidence as you find them to have been at the time of 
the accident whether or not the plaintiff, William C. 
Doleman, the defendant or the drivers of any of the other 
vehicles involved in the accident in question violated the 
duty imposed by this rule of law.” (Emphasis supplied.) 

By instruction No. 9, the jury was instructed that it 
was the duty of plaintiff, William C. Doleman, to keep a 
reasonably careful lookout and to operate his vehicle 
at such a speed and keep it under such control that he 
could by the exercise of due care avoid a collision with 
other vehicles. 

Instruction No. 10 instructed the jury that if the speed 
law quoted was violated by the plaintiff, William C. 
Doleman, it would be evidence of negligence. 

Instruction No. 12 instructed the jury that it was the 
duty of William C. Doleman, the plaintiff, to keep such 
a lookout that he could see what was plainly visible be- 
fore him, and to so drive his automobile that when he 
saw an object in his path he could stop his automobile 
in time to avoid it. 

The undisputed evidence is that the plaintiff’s automo- 
bile, at the time of the collision involved in this case, 
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was standing still on the highway. He was not driving 
his automobile. The plaintiff, having been out of his 
automobile for several minutes and standing beside it 
at the time defendant’s car collided with plaintiff’s car, 
was under no obligation to keep a reasonably careful 
lookout, have his automobile under such control that he 
could avoid a collision, drive it at a reasonable speed, or 
drive so that he could stop when he saw an object in his 
path, all of which he was required to do under these in- 
structions Nos. 9, 10, and 12. 

In this particular case these instructions were espe- 
cially prejudicial because of the fact that a few minutes 
prior to the collision involved in this case the plaintiff’s 
car had collided with a Plymouth car traveling in front 
of him. These instructions might very well have caused 
the jury in its deliberations to consider whether or not 
plaintiff had violated some one or all of the rules stated 
therein at the time of the collision with the car in front 
of him. 

. That previous collision was not, insofar as the question 
of liability here is concerned, a proximate cause of the 
collision involved in this action. It could only be con- 
sidered in connection with the amount of damages to 
plaintiff’s car resulting from the collision, 

From the undisputed evidence, the only negligence 
upon which the question of contributory negligence could 
be submitted to the jury would be whether or not the 
plaintiff was negligent in leaving his car on the highway, 
or whether he had time and opportunity to remove it or 
give warning to approaching cars. Had the defendant 
been following the plaintiff while plaintiff’s car was 
moving, and plaintiff’s car suddenly been stopped be- 
cause of its collision with the car ahead of it, then these 
questions might have been involved. The defendant’s 
evidence, however, precludes this situation when he 
testifies that plaintiff’s car was standing still when he 
first saw it. 

. The situation involved in this case was not materially 
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different because of the fact that plaintiff’s car had had 
a slight collision with the car ahead of it several minutes 
before defendant came upon the scene, than it would 
have been had the plaintiff-driver stopped his car imme- 
diately behind the Plymouth without touching it. The 
situation was that when defendant came upon the scene, 
as defendant himself testified: “There was three cars, 
one ahead of the one we hit and two on the north side 
of the road, one just north of the one we hit and another 
one just ahead of it.” There is a conflict in the testi- 
mony as to whether the plaintiff’s car was in the north 
or south lane of the highway, but in view of defendant’s 
testimony, the highway ahead of plaintiff’s car was 
blocked by other cars and consequently it would be im- 
material whether plaintiff had a slight collision with 
the car he was following or whether he had stopped be- 
fore hitting it. 

This court. has often pointed out that it is error to sub- 
mit issues upon which there is no evidence to sustain 
an affirmative finding. It is the duty of the trial court 
to determine the issues upon which there is competent 
evidence and submit them, and them only, to the jury. 
The submission of issues upon which the evidence is in- 
sufficient to sustain an affirmative finding is generally 
very prejudicial and invariably results in a second trial. 
See, Johnson v. Anoka-Butte Lumber Co., 141 Neb. 851, 
5 N. W. 2d 114; Simcho v. Omaha & C. B. St. Ry. Co., 
150 Neb. 634, 35 N. W. 2d 501. 

Where there is no evidence on which to base an in- 
struction given, although correct as a legal proposition, 
it is ground for reversal if it has a tendency to mislead 
the jury. Heiden v. Loup River Public Power Dist., 139 
Neb. 754, 298 N. W. 736. 

As the giving of the foregoing instructions requires a 
reversal and retrial of the case, other assignments of 
error will be considered. 

Plaintiff complains of that part of instruction No. 1 
covering the allegations of the defendant’s answer in 
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which the jury was instructed that the defendant alleged 
“that said accident resulted solely and proximately by 
reason of the careless and negligent manner in which 
the plaintiff William C. Doleman operated his automo- 
bile at the time and place involved and the careless and 
negligent manner in which one Hays operated his auto- 
mobile at said time and place and the negligence of other 
persons unknown to the defendant.” In view of our pre- 
vious discussion of instructions Nos. 9, 10, and 12, this 
issue should not have been submitted to the jury. The 
same reasoning would apply to the statement concern- 
ing the negligence of Hays later in instruction No. 1. 

Plaintiff next objects to instruction No. 5, which in- 
structs the jury that the allegation of contributory neg- 
ligence is affirmative and must be established by the 
defendant by a preponderance of the evidence, and then 
in stating the essential elements in such affirmative de- 
fense, the court said “that said plaintiff William C. Dole- 
man was guilty of negligence” without adding the con- 
cluding phrase “in one or more of the particulars as 
set out in defendant’s answer” as was done in (1) of in- 
struction No. 4 defining the burden of proof placed upon 
the plaintiffs. We think this objection to instruction No. 
5 is good in this respect and will be corrected on retrial. 
Here again the jury was permitted to consider general 
acts of negligence of which it might have believed the 
plaintiff guilty in connection with his previous collision 
with the Plymouth car ahead of him. 

Plaintiff objects to instruction No. 3 which states that 
if the jury finds that the plaintiff, William C. Doleman, 
was guilty of negligence that said negligence would be 
imputed to plaintiff Celia Porter Doleman, co-owner of 
the automobile. We believe this instruction states a 
correct rule in this particular case in which the co-owners 
are plaintiffs in an action to recover damages to their 
automobile. When the automobile is owned jointly and 
one of the two co-owners entrusts its use to the other, 
he must accept the risk of damage to his own property 
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caused by the negligence or contributory negligence of 
his co-owner. Otherwise, we might have the anomalous 
situation of one co-owner recovering for damages to the 
jointly owned property even in a case where there was 
concededly contributory negligence in sufficient degree 
to bar recovery by the co-owner who was driving. 

We adopt this rule only in the above situation where 
the action is brought by the co-owners as plaintiffs 
against a third party. It would not necessarily apply in 
all cases, especially where the co-owners are parties de- 
fendant and one owner operating the car. In such a case 
the question of imputable negligence would still require 
proof of the relationship of principal and agent, joint 
enterprise, or some community of interest. Snyder v. 
Russell, 140 Neb. 616, 1 N. W. 2d 125; Hansen v. Law- 
rence, 149 Neb. 26, 30 N. W. 2d 63. 

Under the present record and in view of our holding 
that the question of contributory negligence of the plain- 
tiff is confined to the issue of his automobile being 
parked on the highway, on retrial the only question will 
be whether the evidence then presented is sufficient to 
submit the question of contributory negligence of the 
plaintiff to the jury. It cannot be disputed that the high- 
way was blocked by three other cars, and the only ques- 
tion would be whether the plaintiff should have removed 
his car from the highway, or given warning, in the exer- 
cise of reasonable care, in the few minutes intervening 
between the time he stopped and the occurrence of the 
collision. 

The defendant, by his own testimony, is guilty of 
negligence as a matter of law. In Buresh v. George, 149 
Neb. 340, 31 N. W. 2d 106, it was held: “* * * a driver 
of an automobile is legally obligated to keep such a 
lookout that he can see what is plainly visible before 
him and that he cannot relieve himself of that duty. 
And, in conjunction therewith, he must so drive his 
automobile that when he sees the object he can stop his 
automobile in time to avoid it.” In Remmenga vy. Selk, 


754 NEBRASKA REPORTS (VoL. 160 
Lang v. Sanitary District 


150 Neb. 401, 34 N. W. 2d 757, this court held: “As to 
the second cause of action the court should have in- 
structed the jury that the defendant was guilty of negli- 
gence as a matter of law but that the plaintiff's right to 
recover thereon was subject to the defense of contri- 
butory negligence, * * *. Of course, * * * the quantum 
of recovery would be a question of fact for the jury.” 
The above is controlling here. 

Because of the prejudicial instructions hereinbefore dis- 
cussed, motion for new trial should have been granted, 
and the judgment is reversed and the cause is remanded 


for new trial. 
REVERSED AND REMANDED. 


GILBERT B, LANG ET AL., APPELLANTS, V. SANITARY DISTRICT 
oF Norrotk, Mapison County, NEBRASKA, ET AL., 


APPELLEES. 
71 N. W. 2d 608 


Filed July 8, 1955. No. 33768. 


1. Municipal Corporations. Municipal corporations possess and can 
exercise the following powers, and no others: First, those 
granted in express words; second, those necessarily or fairly 
implied in or incident to the powers expressly granted; and 
third, those essential to the declared objects and purposes of 
the corporation—not simply convenient, but indispensable. 

Municipal corporations are political subdivisions of 
the state, created as convenient agencies for exercising such of 
the governmental powers of the state as may be entrusted to 
them. The number, nature, and duration of the powers con- 
ferred upon these corporations and the territory over which 
they shall be exercised rests in the absolute discretion of the 
state. 

3. Statutes. In construing statutes, the legislative intention is 
to be determined from a general consideration of the whole act 
with reference to the subject matter to which it applies and 
the particular topic under which the language in question is 
found, and the intent so deduced from the whole will prevail 
over that of a particular part considered separately. 

The fundamental principle of statutory construction 
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is to ascertain the intent of the Legislature, and to discover 

that intent from the language of the act itself, and it is not 

the court’s duty nor within its province to read a meaning into 

a statute that is not warranted by legislative language. 

In enacting a statute, the Legislature must be pre- 
sumed to have had in mind all previous legislation upon the 
subject. In the construction of a statute, courts must consider 
the preexisting law together with any other laws relating to 
the same subject, which, although enacted at different times, 
are in pari materia therewith. 

6. . When the Legislature subsequently enacts legislation 
‘making related preexisting laws applicable thereto, it will be 
presumed that it did so with full knowledge of such pre- 
existing legislation and the judicial decisions of this court 
construing and applying it. 

7%. Statutes: Municipal Corporations. Statutes which authorize the 
issuance of bonds by minor political subdivisions of the state 
are subjects for strict construction when an interpretation is 
-necessary, and where, from a study and analysis of the whole 
_act and its several parts, the meaning and intent is doubtful, 
the doubt should be resolved in favor of the public or taxpayers. 


* Ae from the district court for Madison County: 
LyLe-E, Jackson, Jupce. Reversed and remanded with 
directions. 


Ernest L. Reeker and Emory P. Burnett, for appellants. 
Hutton & Hutton, for appellees. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BOsLAUGH, IJ, and Koxger, District 
Judge. 


CHAPPELL, J. 

Plaintiffs, Gilbert B. Lang, Earl W. Shipley, and 
Edward W. Barr, who are residents, owners of prop- 
erty, and taxpayers within defendant Sanitary District 
of Norfolk, brought this action against such defendant 
and its three named trustees, seeking to enjoin the is- 
suance of $38,000 of bonds by them “for the purpose of 
paying for improving the channel of the North Fork of 
the Elkhorn River (also called the Norfolk River) * * *.” 
After trial on the merits, a judgment was rendered, 
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finding and adjudging the issues generally in favor of 
defendants and dismissing plaintiffs’ action at plain- 
tiffs’ costs. Plaintiffs’ motion for new trial was over- 
ruled, and they appealed, assigning that the trial court 
erred in so finding and adjudging the issues. We sus- 
tain the assignment. 

The facts are not in dispute, having all been stipu- 
lated by the parties. Summarized, they are as follows: 
The three individually named defendants constitute the 
entire board of directors of defendant district. On Oc- 
tober 16, 1952, an election was held in the district for 
the purpose of voting on a proposed bond issue not ex- 
ceeding $50,000 for the purpose aforesaid. The calling 
and holding of the election and the counting, canvassing, 
declaring, and publishing of its results were all accord- 
ing to law. At the election 63.163 percent of all elec- 
tors voting on the proposition voted in favor thereof. 
It was stipulated that unless restrained defendant dis- 
trict will, through its trustees, issue $38,000 of bonds, 
which will create a liability against such district and 
it will cause to be levied and collected annually a tax 
by valuation of all taxable property in the district 
sufficient in rate and amount to pay the interest and 
principal of the bonds as they become due.. It was 
agreed that the only issue presented in deciding whether 
said bonds could be lawfully issued and sold is whether 
or not the percent of electors voting for the purpose was 
sufficient to meet applicable statutory requirements. 
In other words, is a favorable vote of 63.163 percent of 
the electors voting on such a proposed bond issue by 
such a sanitary district sufficient to lawfully authorize 
issue and sale of the bonds? We conclude that it is not. 

Defendant district was organized under the provisions 
of Chapter 31, article 5, R. R. S. 1943, which was origin- 
ally enacted by Laws 1891, c. 36, p. 287, entitled: “AN 
ACT to provide for the organization of sanitary dis- 
tricts, and to define their powers.” Its constitutionality 
was affirmed in Whedon v. Wells, 95 Neb. 517, 145 N. 
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W. 1007. In that opinion it was said: “In Neal v. 
Vansickle, 72 Neb. 105, it was held that the legislature 
may provide for the creation of drainage or reclama- 
tion of large swamp, or overflowed, or submerged lands 
’ by the creation of local administrative organizations or 
political corporations. To the same effect is Campbell 
v. Youngson, 80 Neb. 322, State v. Hanson, 80 Neb. 724.” 

In that connection, section 31-510, R. R. S. 1943, per- 
mits sanitary districts to borrow money for corporate 
purposes and issue bonds therefor at not more than 6 
percent interest, but provides that they “shall not be- 
come indebted in any manner or for any purpose to an 
amount in the aggregate in excess of four per cent of 
the assessed valuation of property in the district for 
county purposes.” Also, section 31-511, R. R. S. 1943, 
provides: “At the time of or before incurring any 
bonded indebtedness the question shall be submitted 
to the people in the manner provided by law in cases of 
borrowing money for internal improvements.” In case 
any sanitary district should be discontinued, section 31- 
541, R. R. S. 1943, provides in part: “The county board 
of the county within which such district is located * * * 
shall discharge the duties within the territorial limits 
of such district imposed by law upon the district.” (Ital- 
ics supplied.) However, contrary to defendants’ con- 
tention, the very wording of such provision gives it no 
controlling significance in this case. 

The manner of issuing bonds to aid in the construction 
of or improving of works of internal improvement is 
generally provided in Chapter 10, article 4, R. R. S. 
1943. In that regard, sections 10-401 to 10-405, R. R. 
S. 1948, were originally enacted by Laws 1869, p. 92. 
Section 10-401, R. R. S. 1943, authorizes any “county or 
city * * * to issue bonds to aid in the construction of 
any railroad, or other work of internal improvement, 
to an amount to be determined by the county board of 
such county or the city council of such city, not ex- 
ceeding ten per cent of the assessed valuation of all 
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taxable property in said county or city; Provided, the 
county board or city council shall first submit the 
question of the issuing of such bonds to a vote of the 
legal voters of said county or city, in the manner pro- 
vided by law, for submitting to the people of a county 
the question of borrowing money.” (Italics supplied.) 
Such proviso doubtless refers to sections 23-126 to 23- 
129, R. R. S. 1943, a general law which requires, with 
one exception unimportant here, that two-thirds of the 
total number of votes cast upon the proposition shall 
be in favor thereof. However, comparable with the situa- 
tion in State ex rel. Polk County v. Marsh, 106 Neb. 
760, 184 N. W. 901, section 10-404, R. R. S. 1943, con- 
tains a special controlling provision that: “Upon sixty 
per cent of the votes cast being in favor of the proposi- 
tion submitted, the county board, in the case of a county, 
and the city council, in the case of a city, shall cause 
the proposition and the result of the vote to be entered 
upon the records of said county or city, and a notice of 
its adoption to be published for two successive weeks in 
any newspaper in said county or city, if there be one, 
and if not, then without such publication; and shall 
thereupon issue said bonds, which shall be and continue 
a subsisting debt against such county or city until they 
are paid and discharged; * * *.” (Italics supplied.) 

Section 10-405, R. R. S. 1943, then provides that: 
“It shall be the duty of the proper officers of such 
county or city to cause to be annually levied, collected 
and paid to the holders of such bonds a special tax on 
all taxable property within said county or city suffi- 
cient to pay the annual interest as the same becomes 
due. When the principal of said bonds becomes due 
such officers shall in like manner levy and collect an 
additional amount sufficient to pay the same as it be- 
comes due; * * *.” 

Laws 1869, § 4, p. 92 (now section 10-404, R. R. S. 
1943), originally authorized the issuance of such bonds 
upon a majority vote. Laws 1875, p. 87, by amend- 
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ment, increased it to require a two-thirds majority vote. 
However, in Report of Attorney General, Nebraska, 
1905-1906, p. 73, it was held that such an amendment 
was void for want of a repealing clause, and noted 
that the editor of the Compiled Statutes for 1905 had 
for such reason omitted the act of 1875. Nevertheless, 
Cobbey’s Annotated Statutes of Nebraska, 1911, in- 
cluded the 1875 act as section 11247, and annotated 
the opinion of the Attorriey General aforesaid, jto- 
gether with an opinion appearing in Report of Attorney 
General, Nebraska, 1909-1910, p. 292, citing Reineman 
v. Covington, Columbus & Black Hills R. R. Co., 7 
Neb. 310, and Wilbur v. Wyatt, 63 Neb. 261, 88 N. W. 
499, holding that, as provided in the 1875 act, a two- 
thirds majority vote was required. However that may 
be, the Revised Statutes of Nebraska, 1913, section 408, 
restored the provision requiring a majority vote. It 
was so carried in Compiled Statutes of Nebraska, 1922, 
as section 325, p. 216. Thereafter, Laws 1923, c. 69, 
§ 1, p. 206, amended that section to require a 60 per- 
cent majority vote. That provision now appears in 
section 10-404, R. R. S. 1943. It will be noted that in 
all respects the section is a general act specifically lim- 
ited to counties and cities. A sanitary district is in 
law and fact neither a county nor a city. Sanitary 
districts have never been mentioned in and never have 
been legislatively included as such in sections 10-401 
to 10-405, R. R. S. 1943. Further, the authority to 
organize such districts was enacted as early as 1891, 
some 22 years after the enactment of Laws 1869, p. 92, 
and during the period between 1875 and 1913, when a 
two-thirds majority vote was continually required. 
Section 10-409, R. R. S. 1943, originally enacted by 
Laws 1885, c. 58, § 1, p. 268, now authorizes “Any pre- 
cinct, township, city of the second class, or village, 
organized according to law * * * to issue bonds in aid 
of works of internal improvements, such as improving 
streets in cities of the second class and villages, high- 
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ways, bridges, courthouses, jails, municipal libraries, 
.city and town halls, high schools, county high schools, 
school dormitories, and the drainage of swamp and 
wet lands, within such municipal divisions, and for 
the construction or purchase of a telephone system for 
use of the inhabitants thereof, * * * in the manner 
hereinafter directed, namely: 

“(1) A petition signed by not less than fifty free- 
holders of the precinct, township, city of the second 
class, or village, shall be presented to the county board, 
city council of cities of the second class, board of trustees 
of villages, or the board authorized by law to conduct 
the business of such precinct, township, city of the 
second class, or village.” The petition was required to 
set forth the nature of the work, amount of the proposed 
bonds, rate of interest not to exceed 6 percent, and 
length of time the bonds are to run, in no event less 
than 5 nor more than 20 years. The petitioners were 
required to give bond, to be approved by the county 
board, city council of cities of the second class, or board 
of trustees of villages, for payment of the expenses of 
the election should the proposition fail to receive 60 
percent of the votes cast. Subsection (2) provided that 
upon receipt of the petition, the county board, city 
council of cities of the second class; or board of trustees 
of villages, shall give notice and call an election in the 
precinct, township, city of the second class, or village, 
as the case may be. “Said notice, call and election shall 
be governed by the laws regulating the election for 
voting bonds for a county; Provided, that when a prop- 
osition is submitted for the issuance of bonds for the 
acquisition of a site or the construction of a single 
building for the purpose of housing the municipal 
public library, or to be used as a city hall, anditorium, 
or community house in cities of the second class * * * 
sixty per cent of the votes cast shall be in favor of 
such proposition.” (Italics supplied.) 

It will be noted that section 10-409, R. R. S. 1943, 
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under which defendant district concededly proceeded, 
appears to be a catch-all, generally including authority 
for minor political subdivisions to issue bonds in aid of 
works of internal improvements such as improving desig- 
nated classifications thereof. In that connection, such sec- 
tion was amended by Laws 1899, c. 49, § 1, p. 261; Laws 
1907, c. 76, § 1, p. 286; Laws 1921, c. 58, § 1, p. 241; 
Laws 1931, c. 23, § 1, p. 96; Laws 1939, c. 5, § 1, p. 64; 
Laws 1947, c. 15, § 6, p. 81; and Laws 1953, c. 287, § 1, 
p. 925, which generally added thereto other described 
minor political subdivisions and described classifications 
of authority conferred upon them, some of which were 
by special provision therein designated as exceptions 
requiring only 60 percent majority. Sanitary districts 
were not specifically mentioned in any of such acts. 
However, in speaking of the election, all of such acts 
provided that: “Said notice, call and election shall be 
governed by the laws regulating the election for voting 
bonds for a county.” Further, section 10-401, R. R. S. 
1943, provides that the election shall be held “in the 
manner provided by law, for submitting to the people 
of a county the question of borrowing money.” See, 
sections 23-126, 23-127, 23-128, and 23-129, R. R. S. 
1948, originally enacted by Laws 1879, §§ 27 to 30, pp. 
363, 364, which has always required a two-thirds ma- 
jority vote. Such provisions are general and applicable 
to all such bonds when there is no controlling special 
provision. State v. Cornell, 54 Neb. 72, 74 N. W. 432. 
Further, relevant section 10-410, R. R. S. 1943, origin- 
ally enacted by Laws 1885, c. 58, § 2, p. 269, and amended 
by Laws 1899, c. 49, § 2, p. 262, and Laws 1917, c. 8, 
§ 1, p. 62, always has, except as specifically provided 
by section 10-409, R. R. S. 1943, required a two-thirds 
majority vote to give validity to such bonds. Thus 
it will be noted that when sanitary districts were au- 
thorized to be organized in 1891, what are now sections 
10-404, 10-410, and 23-129, R. R. S, 1943, all required a 
two-thirds majority vote, and no legislative changes 
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have ever been made authorizing sanitary districts to 
issue bonds unless the proposition submitted has re- 
ceived a favorable majority of two-thirds of the votes 
cast. 

Section 10-411, R. R. S. 1943, provides: ‘The county 
boards, city councils of cities of the second class, or 
boards of trustees of villages or the person charged 
with levying the taxes, shall each year until the bonds 
issued under the authority of section 10-409 be paid, 
levy upon the taxable property in the precinct, town- 
ship, city of the second class or village, a tax sufficient 
to pay the interest and five per cent of the principal 
as a sinking fund; and at the tax levy preceding the 
maturity of any such bonds, levy an amount sufficient 
to pay the principal and interest due on said bonds.” 

Further, with section 10-401, R. R. S. 1943, specifi- 
cally limited to counties and cities, and section 10-409, 
R. R. S. 1943, established as a catch-all, the Legislature 
in 1891 authorized the creation of sanitary districts and 
gave them the power to issue bonds, referring to earlier 
legislation for the specific requirements that must be 
met before the bonding power may be exercised. In 
doing so, the Legislature of 1891 must be presumed to 
have had full knowledge of the earlier legislation and 
intent of the different legislatures enacting it. 

As held in Halligan v. Elander, 147 Neb. 709, 25 
N. W. 2d 13: “When the Legislature subsequently en- 
acts legislation making related preexisting laws appli- 
cable thereto ‘as nearly as may be’ it will be presumed 
that it did so with full knowledge of such preexisting 
legislation and the judicial decisions of this court con- 
struing and applying it.” See, also, Chicago & N. W. 
Ry. Co. v. Caunty Board of Dodge County, 148 Neb. 
648, 28 N. W. 2d 396. 

Thus, when it was provided in section 31-511, R. R. 
S. 1943, that “the question” shall be submitted to the 
people in the manner provided by law in cases of bor- 
rowing money for internal improvements, and it was 
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provided in section 10-401, R. R. S. 1943, that “the 
question” should be submitted “in the manner pro- 
vided by law, for submitting to the people of a county 
the question of borrowing money” and it was provided 
in section 10-409, R. R. S. 1943, that “Said notice, call 
and election shall be governed by the laws regulating 
the election for voting bonds for a county” it must be 
presumed that the Legislature knew that there were 
two groups of laws dealing with the question and that 
with exceptions specifically made therein, sections 23- 
126 through 23-129, R. R. S. 1943, should be controlling. 

Sanitary districts are political subdivisions oftentimes 
designated as municipal, public, or quasi-public corpora- 
tions. In Nelson-Johnston & Doudna v. Metropolitan 
Utilities Dist., 137 Neb. 871, 291 N. W. 558, this court 
said: “A noted text-writer defines a municipal cor- 
poration as follows: ‘We may, therefore, define a 
municipal corporation in its historical and strict sense 
to be the incorporation, by the authority of the govern- 
ment, of the inhabitants of a particular place or dis- 
trict, and authorizing them in their corporate capacity 
to exercise subordinate specified powers of legislation 
and regulation with respect to their local and internal 
concerns. This power of local government is the dis- 
tinctive purpose and the distinguishing feature of a 
municipal corporation proper. The phrase “munici- 
pal corporation” is used with us in general in the 
strict and proper sense just mentioned; but sometimes 
it is used in a broader sense that includes also public 
or quasi corporations, the principal purpose of whose 
creation is as an instrumentality of the state, and not 
for the regulation of the local and special affairs of a 
compact community.’ 1 Dillon, Municipal Corporations, 
59. * ot * 

“The rule has long been established in this state 
that a municipal corporation ‘possesses, and can exer- 
cise, the following powers, and no others: First, those 
granted in express words; second, those necessarily or 
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fairly implied in or incident to the powers expressly 
granted; third, those essential to the declared objects 
and purposes of the corporation — not simply conven- 
ient, but indispensable.’ Christensen v. City of Fremont, 
45 Neb. 160, 63 N. W. 364. See, also, Consumers Coal 
Co. v. City of Lincoln, 109 Neb. 51, 189 N. W. 648; 
Schroeder v. Zehrung, 108 Neb. 573, 188 N. W. 237.” 

Also, as held in County of Johnson v. Weber, ante 
p. 432, 70 N. W. 2d 440: “Municipal corporations are 
political subdivisions of the state, created as convenient 
agencies for exercising such of the governmental powers 
of the state as may be entrusted to them. The number, 
nature, and duration of the powers conferred upon these 
corporations and the territory over which they shall be 
exercised rests in the absolute discretion of the state.” 

As stated in 64 C. J. S., Municipal Corporations, $ 
1833, p. 325: ‘A municipal corporation may incur in- 
debtedness or create obligations binding on it when and 
only when the power to do so is expressly conferred on 
it by constitution, statute, or charter, or is necessarily 
or reasonably implied from the powers expressly 
granted, or is essential to the objects for which the 
corporation was created.” See, also, § 1869, p. 422, 
where it is said: ‘Municipal corporations have no in- 
herent power to borrow money; when authorized by 
constitutional or statutory provisions to do so, a munici- 
pal corporation must comply with all the requirements 
of such provisions.” 

In Allen v. Tobin, 155 Neb. 212, 51 N. W. 2d 338, 
this court held: “In construing statutes, the legislative 
intention is to be determined from a general con- 
sideration of the whole act with reference to the sub- 
ject matter to which it applies and the particular topic 
under which the language in question is found, and the 
intent so deduced from the whole will prevail over 
that of a particular part considered separately. 

“The fundamental principle of statutory construction 
is to ascertain the intent of the Legislature, and to dis- 
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cover that intent from the language of the act itself, 
and it is not the court’s duty nor within its province to 
read a meaning into a statute that is not warranted by 
legislative language.” 

In Placek v. Edstrom, 148 Neb. 79, 26 N. W. 2d 489, 
174 A. L. R. 856, we held: “In enacting a statute, the 
Legislature must be presumed to have had in mind all 
previous legislation upon the subject. In the con- 
struction of a statute courts must consider the pre- 
existing law and any other laws relating to the same 
subject.” In the opinion we said: “It is fundamental 
in this jurisdiction that statutes relating to the same 
subject, although enacted at different times, are in 
pari materia and should be construed together.” See, 
also, Enyeart v. City of Lincoln, 136 Neb. 146, 285 
N. W. 314. 

As stated in Brooks v. MacLean, 95 Neb. 16, 144 N. 
W. 1067: “This court in the past has, for the protection 
of the taxpayer, consistently and repeatedly stood upon 
and required the letter of the law in such proceedings to 
be strictly complied with.” In Township of Midland 
v. County Board of Gage County, 37 Neb. 582, 56 N. 
W. 317, it is said: “The statute regulating the voting 
of bonds by townships, counties, cities, etc., to aid in 
the construction of works of internal improvement, 
should be strictly construed in favor of the electors.” 
See, also, State ex rel. School Dist. v. Moore, 45 Neb. 
12, 63 N. W. 130, wherein this court held: “Statutes 
which authorize the issuance of bonds by the minor 
political subdivisions of the state are subjects for strict 
construction when an interpretation is necessary, and 
where, from a careful study and analysis of the whole 
act and its several parts, the meaning and intent is 
doubtful, the doubt should be resolved in favor of the 
public or taxpayers.” 

In the light of such rules, if we assume for purpose of 
argument that a doubt exists as to whether or not the 
Legislature intended that sanitary districts should be 
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governed by the 60 per cent vote requirement of sec- 
tion 10-404, R. R. S. 1943, or the two-thirds vote re- 
quirement of sections 10-410 and 23-129, R. R. S. 1943, 
the latter sections must control. Therefore, we con- 
clude that the favorable vote actually cast in the case 
at bar was insufficient to confer authority upon the 
district through its trustees to issue and sell the bonds 
involved. 

For reasons heretofore stated, the judgment of the 
trial court should be and hereby is reversed, and the 
cause is remanded with directions to render judgment 
for plaintiffs as prayed by them. All costs are taxed to 


defendants. 
REVERSED AND REMANDED WITH DIRECTIONS. 


Vireinia LEE MILLER, Now VIRGINIA LEE MUTZ, APPELLEE, 


v. AL W. MiLter, JR., APPELLANT. 
71 N. W. 2d 478 


Filed July 8, 1955. No. 33775. 


1. Divorce. In an action for divorce the court may in its dis- 
cretion require the husband to pay an amount necessary to 
enable the wife to carry on or defend the suit during its 
pendency. 

A divorce case is pending within the contemplation 
of section 42-308, R. R. S. 1948, until all matters involved therein 
or incidental thereto are determined and satisfied. 

8. Divorce: Attorney and Client. If a husband in an action for 
divorce fails to satisfy a judgment for alimony in favor of the 
wife according to its terms and the wife employs counsel to 
enforce it, and this is accomplished with or without court 
proceeding, the court in which the judgment was rendered 
may by virtue of the statute referred to above require the 
husband to pay to the wife a reasonable amount as compensa- 
tion for the services of her counsel. 

4. Judgments. A proceeding for revivor of a judgment is not 
the commencement of an action but is a continuation of the suit 
in which the judgment was rendered, and an order of revivor 
continues the vitality of the original judgment with all its 
incidents from the time of its rendition. 
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5. Appeal and Error. This court on the trial de novo of a case 
in which the evidence is all in writing will consider and decide 
it uninfluenced by what was done or concluded in the case be- 
fore it was presented to this court. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JupcE. Reversed and remanded with 
directions. 


Stewart & Stewart, for appellant. 
Jacob H. Jaffe and Sterling F. Mutz, for appellee. 


Heard before Srmmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and Bos.LaucGH, JJ., and Fiory, District 
Judge. 


Bos.LavuGy, J. 

This litigation concerns the validity of an allowance 
adjudged to be paid by appellant to appellee as compen- 
sation of her counsel for their services in securing satis- 
faction of the unpaid and past due part of an alimony 
award required to be paid to her by appellant. 

A decree was rendered January 11, 1944, by the dis- 
trict court for Lancaster County granting appellee an 
absolute divorce from appellant and requiring him to 
pay appellee the sum of $75 each month thereafter as 
alimony. The requirements of the decree were satisfied 
by appellant to September 2, 1944, an additional $509.64 
was applied on it December 24, 1946, and no other pay- 
ment was made on the decree until October 5, 1953. Ap- 
pellee filed a motion to revive the judgment for alimony 
August 1, 1953. A conditional order was made requiring 
appellant to show cause against the revivor of the judg- 
ment not later than September 14, 1953, and notice there- 
of was duly given to him. He made no contest. The 
application for revivor was heard September 15, 1953, 
and the court found that the statements made therein 
were true; that the judgment should be revived; and 
that there was due and owing thereon, including the in- 
stallment which matured September 1, 1953, $9,729.51. 
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A final order of revivor was rendered and execution on 
the judgment was awarded. Appellant paid to the clerk 
of the district court October 5, 1953, the amount of the 
judgment, the accrued interest, and the balance of court 
costs in the total sum of $9,771.17. 

A notice of lien was that date filed with the clerk of 
the court by Jaffe and Green, attorneys of 228 North La- 
Salle Street, Chicago, Illinois. It recited that they had 
been employed by appellee to collect the judgment for 
an agreed compensation of not less than 25 percent of 
any amount recovered before “actual trial” and 3314 per- 
cent of any amount recovered after suit commenced 
and trial thereof begun, and that they claimed a lien 
in accordance therewith. The lien claimed by Jaffe 
and Green was discharged November 25, 1953, as to the 
amount paid to the clerk of the court as above stated in 
satisfaction of the judgment except the sum of $2,400 
and as to that amount the lien was continued. The clerk 
was authorized to pay the excess above $2,400 to appel- 
lee. The clerk retained $2,400 of the amount paid him 
on the judgment because of the claim of lien and allo- 
cated the balance of the amount to appellee on the date 
that the partial release of the lien was filed. 

A motion was filed in the case December 8, 1953, by 
appellee for an order directing appellant to pay to her 
a reasonable amount of “attorneys’ fees incurred by the 
plaintiff (appellee) in enforcing collection of the amounts 
due under and pursuant to the decree in this cause * * *.” 
Objections to the allowance sought were made by appel- 
lant on the ground that neither the law, equity, nor the 
facts authorized an allowance of fees to compensate the 
attorneys for appellee to be paid by appellant for the 
services described in the motion of appellee. The district 
court granted the motion of appellee and adjudged that 
she should recover from appellant the sum of $1,500 
“as attorney fees herein.” This appeal contests the legal- 
ity of that adjudication. 

The factual matters relied upon by appellee were ex- 
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hibited by an affidavit of Jacob H. Jaffe of Chicago, an 
Illinois attorney with 43 years experience in the prac- 
tice of law and a member of the firm of Jaffe and Green, 
and an affidavit of Sterling F. Mutz of Lincoln, a Ne- 
braska attorney who had been engaged in law work for 
42 years. The former, identified herein as affiant, as- 
serted the following matters: He accepted employment 
May 19, 1953, by appellee to collaborate with Sterling 
F. Mutz, hereafter referred to as Mutz, in the collec- 
tion of the alimony judgment in her favor against ap- 
pellant. He was furnished by Mutz on May 23, 1953, 
a certified copy of the record of the judgment, informa- 
tion concerning the location, business, assets, income, and 
finances of appellant, was advised that Nebraska law 
permitted appellee to recover attorney’s fees incident 
to the enforcement of the judgment, and that the Uni- 
form Enforcement of Foreign Judgments Act was ef- 
fective in Nebraska and might be relied on if Illinois 
had a similar act. Affiant investigated the law of Illinois 
on this subject and found that state had adopted a con- 
trary view. He made inquiry if such a recovery could 
be had in the Nebraska court where the judgment was 
rendered and was advised by Mutz that it could. Affi- 
ant was concerned about the 5-year statute of limitations 
barring recovery of any installment of the judgment | 
due more than 5 years before an action was commenced 
thereon in Illinois, He found that the law of that state 
was to that effect and he made inquiry as to the situation 
in that regard in Nebraska, and was told by Mutz that 
the Nebraska statute of limitations was not applicable 
to a judgment for alimony. Affiant then suggested that 
the judgment be revived in Nebraska and that the un- 
paid past due amount of it be ascertained and adjudicated 
in and by the revivor proceeding. The question as to 
whether the marriage of appellee after the decree of 
divorce adversely affected the judgment was considered 
and investigated, and it was decided that the proceedings 
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had on the application of appellant tg modify the decree 
foreclosed this question. 

Appellant was advised by affiant that he was employed 
to collect the judgment and he was referred to Harold 
W. Norman, a Chicago attorney, named herein as Nor- 
man, who represented the appellant, with whom affiant 
conferred. He advised Norman concerning the judg- 
ment, the amount claimed due thereon, and that suit 
would be brought on it unless some arrangement was 
made to satisfy it. Thereafter consideration was given 
to a possible proceeding in Nebraska or Illinois against 
appellant for contempt on account of his failure to pay 
appellee as the decree required with the result that it. 
was believed that a suit in Illinois on the judgment after 
it was revived was more advisable. Affiant then con- 
tacted Norman and he requested reasonable time to 
communicate with Lincoln attorneys concerning the 
case, and to make a search and study of the case in the 
Nebraska court for any defect therein that would afford 
appellant a defense against enforcement of the judg- 
ment. Consent to a reasonable time was given. Mutz 
advised affiant June 23, 1953, that Norman and appel- 
lant were in Lincoln, had conferred with Stewart and 
Stewart, and had suggested to Mutz the possibility of a 
settlement of the judgment should be explored, and 
that Mutz had agreed thereto. He told affiant that 
he would have a discussion with appellee in reference 
thereto and that further conferences would be had in 
Chicago. Three days thereafter affiant said he talked 
with Norman and decided that a settlement was unlikely 
and that a suit should be prepared and commenced on 
the judgment in Chicago. Affiant questioned whether 
the Chicago court would have power to reduce or disturb 
any accrued payment and upon inquiry he learned from 
Mutz 2 days later that the Nebraska court had decided 
that this could not be done. Mutz sent affiant an out- 
line of legal questions which might arise in a suit on the 
judgment in Illinois and this was pondered on by affiant. 
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Sometime after July 3, 1953, Norman objected to the 
claim of appellee for compound interest and affiant re- 
ferred this to Mutz and was advised that only simple 
interest at 6 percent per annum could be legally de- 
manded. Affiant July 23, 1953, suggested to Mutz pos- 
sible additional problems which might arise in a suit 
on the revived judgment and advised that any suit 
brought should be in the United States District Court in 
Chicago. An application for revivor of the judgment 
was received by affiant July 31, 1953, and he secured 
service on appellant of the conditional order of revivor 
made by the district court in Nebraska. Affiant had 
two futile conferences with Norman prior to September 
3, 1953. Information of the revivor of the judgment 
was received by affiant September 16, 1953, with instruc- 
tions to bring suit thereon in Chicago unless settlement 
was made by appellant. Norman advised affiant Septem- 
ber 24, 1953, that he had been instructed by appellant 
to take steps to have the judgment set aside and to resist 
any proceeding brought on it, but October 6, 1953, affi- 
ant was told by Norman that the amount of the judgment 
had been sent to Lincoln to satisfy it, and Mutz told 
' affiant by letter received October 8, 1953, that the judg- 
ment had been paid to the clerk of the district court in 
Lincoln. Affiant expressed the opinion that $1,500 was 
a reasonable charge for the services he had rendered 
appellee. : 

The substance of the Mutz affidavit is: He was re- 
tained by his wife to enforce the alimony judgment 
against appellant. He had negotiations with Stewart and 
Stewart, Lincoln attorneys for appellant, in an effort 
to collect the amount owing appellee and concluded pay- 
ment thereof would not be made unless action was 
brought on the judgment against appellant in Chicago. 
In May 1953 Mutz secured the assistance of Jaffe, and fur- 
nished him a copy of the judgment, necessary informa- 
tion to sufficiently advise him in the premises including 
the fact that an allowance of reasonable attorney’s fees 
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could be secured against appellant under Nebraska law, 
and that the judgment for alimony was not subject to 
the statute of limitations of Nebraska. He furnished 
authorities to Jaffe to this effect May 29, 1953. Jaffe 
told Mutz that the 5-year statute of limitations of Illi- 
nois would apply to an action brought on the judgment 
in that state, and he suggested to Jaffe that this could 
be avoided by reviving the judgment in Nebraska and 
it would then be entitled to full faith and credit in II- 
linois. Mutz had a conference with Norman and Don 
Stewart June 22, 1953, concerning the proposed litiga- 
tion against appellant and he promptly informed Jaffe 
of this. He wrote Mutz June 25, 1953, further concern- 
ing the statute of limitations and Mutz made and sent 
to Jaffe an outline of questions which might arise if a 
suit was commenced on the judgment in Illinois, Jaffe 
insisted the judgment should be revived in Nebraska, and 
Mutz prepared an application therefor, procured a condi- 
tional order of revivor, and sent a certified copy of it 
to Jaffe for service on appellant. He did not contest a: 
revivor of the judgment and a final order was rendered 
including an adjudication of the amount due and un- 
paid on the judgment September 15, 1953. A copy of 
a letter of Norman to Jaffe was received by Mutz Sep- 
tember 24, 1953, stating matters appellant intended to 
rely upon to oppose any action brought against him in 
Chicago. These were considered by Mutz and he de- 
cided they were foreclosed by litigation the parties had 
in the divorce case in Nebraska and could not be success- 
fully urged by appellant. On September 25, 1953, Mutz 
sent his conclusions as to them to Jaffe. He advised 
Mutz of the futile negotiations had with Norman, and 
Mutz secured exemplified copies of the record of the 
judgment and the order of revivor, and sent them to 
Jaffe with instructions to bring suit on the judgment in 
Chicago against appellant if the judgment was not paid. 
Jaffe responded September 29, 1953, that he had con- 
cluded that suit should be brought in the Circuit Court 
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in Chicago and that a summary judgment could probably 
be secured therein. Mutz wrote Jaffe of his approval 
of the suggestion but October 6, 1953, Mutz was informed 
by Jaffe that the amount of the judgment had been sent 
by Norman to Lincoln for payment of it. Mutz learned 
October 7, 1953, that the judgment had been satisfied by 
payment to the clerk of the district court. Mutz stated 
that a reasonable charge for his services to appellee in 
connection with the enforcement of the judgment was 
$750. ; 

The proof made by appellant was an affidavit of 
Harold W. Norman of Chicago, an Illinois attorney for 
33 years, hereafter referred to as affiant, and an affi- 
davit of Don W. Stewart of Lincoln, a Nebraska at- 
torney for more than 38 years. The substance of these 
is the following: Affiant was first advised of the mat-. 
ter by a letter from appellant with which was enclosed 
a letter from Jaffe and Green to him. The office of 
affiant: maintains complete and accurate records of all 
telephone conversations and personal conferences. These 
records do not show that he had any personal confer- 
ence with Jacob H. Jaffe, hereafter named Jaffe, or 
any member of Jaffe and Green, and to the best of the 
knowledge and recollection of affiant there was no such 
conference concerning the judgment referred to herein. 
Affiant had telephone conferences with Jaffe June 26, 
June 30, July 13, and August 20, 1953, and at no other 
times. The conferences were each brief and none lasted 
more than 2 or 3 minutes. The only legal question dis- 
cussed was the contention of appellant that the settle- 
ment papers in the divorce proceeding had been fraudu- 
lently changed to eliminate a provision originally em- 
bodied therein that alimony payments to appellee would 
terminate in the event that appellee remarried. The 
other conversations between affiant and Jaffe were all 
devoted to questions of the amount due and the possi- 
bility of a settlement of it. Affiant or his client or any 
one acting for him did not after May 27, 1953, refuse 
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to pay the judgment. Affiant and those associated with 
him were after that date engaged in good faith efforts 
to negotiate a settlement of the judgment. Affiant and 
Don W. Stewart June 22, 1953, discussed the possi- 
bility of a settlement with Mutz and thereafter until 
September 21, 1953, when affiant received a letter from 
Jaffe stating a deadline for a payment of the judgment 
he had every reason to believe and he did believe from 
the conversations with Mutz and Jaffe that a settle- 
ment could be reached for an amount less than the face 
amount of the judgment with interest. Affiant wrote 
Jaffe September 21, 1953, on receipt of his letter: 
“‘T have your letter of September 21, 1953, and I am 
somewhat disappointed as I had believed from our tele- 
phone discussions and correspondence that you were 
going to submit a proposition for settlement.’” There 
was no occasion for any legal services on the part of 
-counsel for appellee after May 27, 1953, other than 
with respect to the negotiation of a settlement of the 
amount to be paid on account of the judgment. 

The affidavit of Don. W. Stewart, the Lincoln attor- 
ney for appellant, hereafter referred to as Stewart, 
states he had'no conversation -with anyone concerning 
the judgment of appellee for alimony from December 
26, 1952, until May 29, 1953, when he received a letter 
from Norman which included a copy of a letter from 
Jaffe to appellant stating Jaffe had been requested by 
appellee to enforce payment of alimony under the de- 
cree. About June 17, 1953, Stewart was requested by 
the Chicago attorney of appellant to arrange with Mutz 
for a conference June 22, 1953, which he did. There 
was a conference that date of Mutz, Norman, appellant, 
and Stewart at which the possibility of the settlement 
of all liability of appellant to appellee was considered. 
Mutz said he desired to discuss the proposal with 
appellee, that he would do so, and advise Stewart of 
the result. About a week later Mutz told Stewart that 
he and appellee had considered the suggestions of set- 
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tlement and Mutz had written Jaffe and as soon as 
he had a reply he would inform Stewart the kind of a 
settlement appellee would accept. Stewart heard noth- 
ing further from Mutz, but August 8, 1953, he learned 
from Norman that appellant had been served with 
notice of a revivor proceeding and that the amount 
claimed to be due on the judgment included compound 
interest. Norman inquired of Stewart if compound 
interest was proper and he advised that only simple 
interest could be collected. The judgment was revived 
September 15, 1953, without contest, and the court in 
finding the amount due thereon disregarded compound 
interest and allowed only simple interest. After the 
revivor Mutz mentioned the matter of settlement and 
said he had written Jaffe, and when he replied Mutz 
would inform Stewart what appellee would do in refer- 
ence thereto. Mutz also said an obstacle to settlement 
was the fact appellee thought she should have an al- 
lowance from appellant to compensate her attorneys. 
Norman wrote Stewart about October 2, 1953, that 
Jaffe had informed him that the judgment must be 
paid by October 5, 1953, or suit would be filed that 
date. Payment of it was made on that date by Stewart 
with a remittance from appellant. Stewart filed with 
the clerk the notice of attorneys’ lien claimed by Jaffe 
and Green which was enclosed with the remittance. The 
negotiations of Stewart with Mutz concerned only 
settlement of past and future liability of appellant and 
whether compound interest was collectible. 

Appellant argues that there was no proceeding in 
court incidental to procuring satisfaction of the alimony 
judgment and that there is neither statute nor uniform 
course of procedure which authorizes the allowance 
made to appellee. This contention may not be sus- 
tained. If a defendant in a divorce case fails to satisfy 
a judgment for alimony rendered therein in favor of 
the plaintiff according to its terms, and the plaintiff 
employs counsel to enforce it and this is accomplished 
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with or without court proceeding, the court in which 
the judgment was rendered has discretionary power 
by virtue of section 42-308, R. R. S. 1943, to require 
the defendant to pay to the plaintiff a reasonable sum 
as compensation for the services of her counsel in 
obtaining satisfaction of the judgment. The relevant 
part of section 42-308, R. R. S. 1943, provides: “In 
every suit brought * * * for a divorce * * * the court 
may, in its discretion, require the husband to pay any 
sum necessary to enable the wife to carry on or defend 
the suit during its pendency; and it may decree costs 
against either party * * *.” In Lippincott v. Lippin- 
cott, 152 Neb. 374, 41 N. W. 2d 232, it is said: “* * * 
the trial court has discretionary power and authority 
in a divorce action to require the husband to pay any 
sum necessary to enable the wife to carry on or defend 
the suit during its pendency, and decree costs against 
either party. § 42-308, R. S. 1943. Actions for divorce 
are conducted in the same manner as other suits in 
courts of equity, and the trial court has authority to 
decree costs and enforce its decrees as in other cases. 
§ 42-307, R. S. Supp., 1949. * * * The action at bar 
was * * * a proceeding in the original action during its 
pendency, to obtain an allowance of expenses and at- 
torneys’ fees as a judgment for costs, necessitated in 
order to enforce and make effective the provisions of 
the court’s decree, which defendant had * * * refused 
to perform * * *. In that connection, the court re- 
tained jurisdiction of the divorce proceedings at all times, 
whether the decree so provided or not, to enforce its de- 
cree with regard to compliance with the award of ali- 
mony. * * * Contrary to defendant’s contention, dissolu- 
tion of the marital relations by the divorce decree did not 
terminate the authority of the court to allow such ex- 
penses and attorneys’ fees.” See, also, Miller v. Miller, 153 
Neb. 890, 46 N. W. 2d 618; Nowka v. Nowka, 157 Neb. 
57, 58 N. W. 2d 600. A divorce case is pending con- 
tinuously and indefinitely until all matters involved 
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therein or incidental thereto are satisfied and termi- 
nated. §42-324, R. R. S. 1943; Lippincott v. Lippincott, 
supra. 

The judgment was rendered January 11, 1944. The 
record does not show that an execution had been issued 
thereon. § 25-1515, R. R. S. 1943. Appellee commenced 
proceedings to revive it on August 1, 1953. A final 
order of revival was rendered September 15, 1953, and 
the court adjudged the amount due thereon as of Sep- 
tember 1, 1953. § 25-1420, R. R. S. 1943. The reason 
for this was that appellant had become a permanent 
resident of and was engaged in business in Chicago and 
appellee contemplated that it would be necessary to 
obtain a judgment against him in that state. It is the 
law of Illinois that the 5-year statute of limitations 
is applicable to a suit brought in that state on a judg- 
ment of another state, and this would have prevented 
recovery of judgment in an action brought there for 
any installment of the alimony judgment that accrued 
more than 5 years before the commencement of the 
action. Britton v. Chamberlain, 234 Ill. 246, 84 N. E. 
895; Truscon Steel Co. v. Biegler, 306 Ill. App. 180, 28 
N. E. 2d 623. The proceeding for revival of the judg- 
ment was not the commencement of an action but a 
continuation of the suit in which the judgment was 
rendered. An order of revival is a mere continuation 
of the original action and continues the vitality of the 
original judgment with all of its incidents from the 
time of its rendition. Tierney v. Evans, 92 Neb. 330, 
138 N. W. 140; McDonald v. Thomas County, 89 Neb. 
494, 131 N. W. 1021; Bankers Life Ins. Co. v. Robbins, 
59 Neb. 170, 80 N. W. 484; Eaton v. Hasty, 6 Neb. 419, 
29 Am. R. 365. The remedies, proceedings, and pro- 
cesses available to enforce other judgments may be 
taken advantage of to compel satisfaction of an alimony 
judgment. The existing situation in the matter made 
it advisable for appellee to have a revival of the judg- 
ment and it was an appropriate incident to the effort 
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to enforce the judgment. §§ 42-319, 42-320, R. R. S. 
1943; Lippincott v. Lippincott, supra. 

The trial of this cause in this court is de novo. There 
was no oral evidence given. The entire proof consists 
of affidavits introduced in the trial court as exhibits 
and they appear in the record in the exact condi- 
tion they were in the trial court. The obligation of 
this court is to consider and determine this appeal 
uninfluenced by what was done or concluded in the 
case before it was presented here. Grandin v. First 
Nat. Bank of Chicago, 70 Neb. 730, 98 N. W. 70; Nelson 
v. City of Florence, 94 Neb. 847, 144 N. W. 791; Allen 
v. Allen, 121 Neb. 635, 237 N. W. 662. 

The record does not show that counsel for appellee 
in performance of their engagement to enforce the 
judgment against appellant were required to consider 
novel, difficult, obscure, or undetermined legal prob- 
lems. The time and effort necessarily required to be 
devoted to their undertaking in behalf of appellee 
proved to be quite limited. The circumstances of the 
case convince that the allowance made by the district 
court is too large and that a reasonable allowance to 
appellee as compensation for her counsel for their 
services in the premises to be paid by appellant is the 
sum of $500. 

The judgment of December 15, 1954, involved in 
this appeal should be and it is reversed and the cause 
is remanded to the district court for Lancaster County 
with directions to allow appellee the sum of $500 to be 
paid by appellant as compensation of counsel of appellee 
for their services, and that costs of this appeal be 
taxed to appellee. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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ASSOCIATION, RELATOR, Vv. LEONARD DUNKER, 


RESPONDENT. 
71 N. W. 2d 502 


Filed July 8, 1955. No. 33778. 


1. Attorney and Client. Lawyers who are granted licenses to 
practice their profession in this state thereby voluntarily assume 
certain obligations and duties as officers of the courts, and in 
the performance thereof they. must conform to certain stand- 
ards in relation to clients, to the courts, to the profession, and 
to the public. 

2. Divorce: Attorney and Client. Generally, a contract executed 
before decree is rendered for payment of attorney’s fees in a 
divorce action contingent upon the amount of alimony to be 
subsequently obtained upon the award of a divorce is void as 
against public policy, since because of the lawyer’s personal 
interest in the litigation it tends to prevent a reconciliation 
between the parties and destroy the family relationship. 

8. Attorney and Client. The contract of employment as actually 
made between attorney and client is controlling, and the attorney 
is bound thereby even though he may have agreed to act for an 
inadequate amount, or for no fee at all, unless the agreement 
is made under a mistake of fact which the law recognizes. 

. Under ordinary circumstances, an attorney who has 

contracted with his client as to the amount of his compensation 

for a specified service will not be allowed to contract for 
greater compensation for such service while the service is 
being rendered. 

A lawyer who, in the pursuit of his profession, executes 

an agreement which is void as against public policy is guilty of 

a breach of professional obligation and duty which may justify 

disciplinary action. 

Generally a lawyer who threatens criminal prosecu- 

tion to enforce a civil claim for himself or his client thereby 

breaches his obligation and duty as a lawyer and officer of the 
court, which may justify disciplinary action. - 


Original Action. Judgement of censure. 


Clarence S. Beck, Attorney General, and Robert A. 
Nelson, for relator. 
Leonard Dunker, pro se. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 


780 NEBRASKA REPORTS [Vot. . 160 


State ex rel. Nebraska State Bar Assn. v. Dunker 


PELL, WENKE, and BosuaucH, JJ., and Fiory, District 
Judge. 


CHAPPELL, J. 


This is a disciplinary proceeding initiated by relator 
in conformity with rules of this court against respond- 
ent, a lawyer duly admitted and licensed to practice his 
profession in this state. 

The formal complaint contained two counts. The first 
count substantially alleged: That on April 14, 1954, re- 
spondent entered into a contingent fee contract with his 
client, the wife, who was plaintiff in a divorce action 
then pending in the district court; that such contract 
was entered into after all the evidence had been adduced 
and while the matter was under consideration by the 
trial court prior to announcement of its decision; and 
that at the time respondent was employed he agreed to 
accept such fee for his services as the court would al- 
low, but after trial he told his client that the amount the 
court would allow would be inadequate for the services 
performed, and the contingent fee contract was then 
executed. The contract, attached to and made a part 
of the complaint, provided that respondent should repre- 
sent his client in any necessary litigation then pending 
and to be concluded, including any appeal therefrom by 
defendant. The consideration to be paid for such serv- 
ices was 15 percent of the value of all property recovered 
by his client, excluding child support. Such 15 percent 
was to include all court costs, land appraisal charges, 
and similar expenses incurred by respondent in handling 
the litigation, but in any event his fee was to be not 
less than $1,000. 

The second count substantially alleged: That on or 
about April 7, 1954, respondent wrote and mailed a letter 
to another lawyer. The letter, attached to and made a 
part of the complaint, recited in substance that certain 
named clients of the other lawyer had borrowed money 
from the United States government and given it a note 
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secured by a mortgage on some livestock; that they sub- 
sequently sold the livestock and kept the money paid 
therefor; that when the government learned of such sale, 
it demanded from the purchaser the proceeds thereof; 
that the purchasers’ insurer, represented by respondent, 
paid the demand to the government; and: “My client 
and I are insisting that either the money be paid or that 
criminal proceedings be instituted against both parties 
under either the state laws or the United States laws. I 
have conferred with a government representative and he 
has been and is willing to be most cooperative. He and 
I both want to make an example of this matter by either 
full collection or prosecution so that this case will be 
a deterrent against similar occurrences in that area or 
elsewhere. * * * 

“I feel that if nothing is done within the next two 
weeks that I will have no alternative but to demand 
prosecution under either the state or federal laws. 
Therefore, I will expect some action herein within that 
time or I will proceed without further notice.” Relator 
prayed for such disciplinary action as is justified by the 
facts. 

After respondent had entered his voluntary appearance 
herein, he filed an answer. Therein he admitted the facts 
set forth in the complaint. In justification he alleged 
substantially as follows: That a decree of separate 
maintenance was granted to his client on November 
28, 1950, which decree was in full force and effect on 
April 14, 1954, when the contract, attached to and made 
a part of the complaint, was executed; that a divorce ac- 
tion was filed by respondent for his client on June 4, 
1953, during the approximate month when he began 
to represent her; that on October 17, 1953, his client, 
as plaintiff therein, was allowed $125 temporary attor- 
ney’s fee, and $75 suit money; that the divorce action 
was tried for 10 days during a period beginning Decem- 
ber 1, 1953, and ending January 5, 1954; that legal and 
factual briefs requested by the court were submitted by 
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counsel for both plaintiff and defendant before the con- 
tract of April 14, 1954, was executed; and that a decree 
of divorce in favor of respondent’s client was filed by 
the trial court on June 8, 1954, after the contract of April 
14, 1954, was executed. The decree required defendant 
to pay court costs, appraisal fees, and the services and 
expenses of respondent; that such items were paid by 
defendant; and that after entry of the decree, no demand 
for payment under the contract of April 14, 1954, was 
ever made by respondent and no money was ever paid 
to him by his client as the result of its execution. 

Respondent substantially alleged that the letter re- 
ferred to in the second count of the complaint was ad- 
dressed and sent by him to a lawyer about a claim against 
such lawyer’s client at a time when the United States 
government already had all the information about the 
alleged violation referred to in the letter; and that no 
demand for prosecution was ever made by respondent 
or his client and no money was ever paid to them as a 
result of the letter, but that one of the persons who sold 
the mortgaged property was prosecuted by the United 
States government. Respondent prayed for dismissal 
of the complaint. 

Relator, for reply to respondent’s answer, admitted 
each and every allegation contained therein, and subse- 
quently both relator and respondent joined in a motion 
for judgment on the pleadings pursuant to Rule 6 of 
the Rules for Disciplinary Proceedings promulgated by 
this court. Thus, all pertinent, well-pleaded facts con- 
tained in the pleading are admitted. 

At the outset it should be said that the contract here 
involved is not one to collect alimony already awarded 
by a judgment of the court and unpaid, or to procure a 
settlement of property rights without divorce. As ob- 
served in authorities subsequently cited, such contracts 
are generally held not to be contrary to public policy. 

In State ex rel. Nebraska State Bar Assn. v. Wiebusch, 
153 Neb. 583, 45 N. W. 2d 583, we held: ‘The ethical 
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standards relating to the practice of law in this state 
are the canons of professional ethics of the American 
Bar Association and those which may from time to time 
be approved by the Supreme Court. 

“Canons of ethics and rules governing professional con- 
duct of lawyers are recognized and applied by this court 
in proper cases.” 

It is elementary that lawyers who are granted licenses 
to practice their profession in this state thereby volun- © 
tarily assume certain obligations and duties as officers of 
the courts, and in the performance thereof they must 
conform to certain standards in relation to clients, to the 
courts, to the profession, and to the public. State ex rel. 
Hunter v. Crocker, 132 Neb. 214, 271 N. W. 444. 

The Canons of Professional Ethics contain no specific 
canon with relation to contracts for contingent fees in 
divorce cases. Canon 13 thereof does provide: ‘A con- 
tract for a contingent fee where sanctioned by law, 
should be reasonable under all circumstances of the case, 
including the risk and uncertainty of the compensation, 
but should always be subject to the supervision of a 
court, as to its reasonableness.” However, there is noth- 
ing in the pleadings in the case at bar indicating that 
respondent ever failed or refused to submit the contract 
involved to the trial court for its inspection or supervi- 
sion, and such canon has no controlling force in this case. 

In that connection, it is generally held that a con- 
tract executed before decree is rendered providing for 
payment of attorney’s fees in a divorce action contingent 
upon the amount of alimony to be subsequently ob- 
tained upon the award of a divorce is void as against 
public policy, since, because of the lawyer’s personal 
interest in the litigation, it tends to prevent a recon- 
ciliation between the parties and destroy the family 
relationship. Annotation, 30 A. L. R. 188, cites and 
discusses authorities supporting such statement. They 
are too numerous to cite here. Jordan v. Westerman, 
62 Mich. 170, 28 N. W. 826, 4 Am. S. R. 836, is the 
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leading case cited and relied upon in numerous opin- 
ions. See, also, McCurdy v. Dillon, 135 Mich. 678, 98 
N. W. 746; 17 C. J. S., Contracts, § 235, p. 618; 5 Am. 
Jur., Attorneys at Law, § 166, p. 361. Respondent has 
cited but one case which seemingly holds otherwise. 
It is Manning v. Edwards, 205 Ky. 158, 265 S. W. 492. 
However, subsequently, Overstreet v. Barr, 255 Ky. 82, 
72 S. W. 2d 1014, citing numerous authorities, dis- 
tinguished Manning v. Edwards, supra, and held: “Con- 
tract with wife for attorney’s fees contingent upon pro- 
curement of divorce and alimony and settlement of 
property rights, attorney to receive percentage of amount 
recovered, is void as against public policy.” The con- 
tract involved in that case was in all respects com- 
parable with that at bar. 

In Thurston v. Travelers Ins. Co., 128 Neb. 141, 258 
N. W. 66, this court held: “The contract of employ- 
ment as actually made between attorney and client is 
controlling, and the attorney is bound thereby even 
though he may have agreed to act for an inadequate 
amount, or for no fee at all, unless the agreement is 
made under a mistake of fact which the law recognizes. 

“ ‘Under ordinary circumstances, an attorney who has 
contracted with his client as to the amount of his com- 
pensation for a specified service will not be allowed to 
contract for greater compensation for such service while 
the service is being rendered.’ Olson v. Farnsworth, 
97 Neb. 407.” 

In the case at bar it appears that when respondent 
‘was employed he agreed to accept such fee as the court 
would allow as full compensation for his services. He 
was bound thereby, because it appears that such agree- 
ment was not made under any mistake of fact which the 
law could recognize. 

Also, it is generally held that a lawyer who, in the 
pursuit of his profession, executes an agreement such 
as that at bar, which is void as against public policy, 
is guilty of a breach of professional obligation and duty 
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which may justify disciplinary action. 5 Am. Jur., At- 
torneys at Law, § 272, p. 424. See, also, In re Carleton, 
33 Mont. 431, 84 P. 788, 114 Am. S. R. 826, which holds 
that failure to disclose or submit such a contract to 
the court before decree is rendered, is a more serious 
offense. 

In such cases the discipline to be imposed depends 
upon the facts of each particular case. MHerein, re- 
spondent’s client already had obtained a decree of 
separate maintenance which was in full force and effect 
long before respondent filed her divorce action. No 
pleading herein alleges that there was any chance of a 
reconciliation or that respondent in any manner at- 
tempted to obstruct or prevent it. The case had been 
tried on its merits and submitted to the district court 
before the contract of April 14, 1954, was executed. 
The decree of divorce subsequently rendered became 
final. It would appear reasonable to conclude that under 
the circumstances reconciliation was impossible. Fur- 
ther, there is no evidence indicating that the contract 
was not made in good faith believing it to be. valid. In 
that connection, after the divorce was granted and ali- 
mony allowed, no attempt was ever made by respondent 
to enforce the contract of April 14, 1954. He accepted 
and was paid as his fee only that amount allowed by 
the court in conformity with his original contract. There 
is no evidence or allegation that respondent was guilty 
of any fraud or dishonesty. _ 

Under the circumstances, we conclude that respondent 
did violate his obligations and duty as a lawyer and of- 
ficer of the court in not adhering to his original agree- 
ment and in executing the agreement of April 14, 1954, 
but that the imposition of censure therefor is ample dis- 
ciplinary action. 

With regard to the second count, it is generally the 
rule that a lawyer who threatens criminal prosecution 
to enforce a civil claim for himself or his client thereby 
breaches his obligation and duty as a lawyer and of- 
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ficer of the court, which may justify disciplinary action. 
7C. J.S., Attorney and Client, § 23, p. 760, and authori- 
ties cited. In the case at bar the letter was sent to a 
lawyer who doubtless knew all of the facts about the 
circumstances with relation to his client. Concededly, 
the government officials knew all the facts and prose- 
cuted the lawyer’s client without any demand therefor 
by respondent.. The letter was not sent to the client 
but to his lawyer, and for aught we know from this 
record, the letter was never even seen by the client 
or used in any manner or in any way to overcome his 
will. Further, no money was ever paid in connection 
with the concededly existing claim. Respondent, under 
the record in this case, could not upon any theory be 
found guilty of blackmail or extortion. , 

Under the circumstances, we conclude that respond- 
ent did violate his obligations and duty as a lawyer and 
officer of the court in signing and mailing the letter 
here involved, but the imposition of censure therefor 
is ample disciplinary action. 

The order of the court is that respondent should be 
and hereby is censured. Costs are taxed to respondent. 

_ JUDGMENT OF CENSURE. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BaR 
ASSOCIATION, RELATOR, Vv. LESTER M. PALMER, 
RESPONDENT. 

71 N. W. 2d 491 


Filed July 8, 1955. No, 33822. 


1. Attorney and Client. The purpose of a disbarment proceeding 
is not so much to punish the lawyer as it is to determine in the 
public interest whether he should be permitted to practice. 

In admitting a lawyer, and granting him a license to 

practice law, it is on the implied understanding that the party 

receiving such license shall in all things demean himself in a 

proper manner and abstain from such practices as cannot faii 
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to bring discredit upon himself, the profession, and the courts. 
. The oath taken by him, as required by section 7-104, 
R. R. S. 1948, requires a lawyer to faithfully discharge his 
duties; uphold and obey the Constitution and laws of this state; 
observe established standards and codes of professional] ethics 
and honor; maintain the respect due to courts of justice; and 
abstain from all offensive practices which cast reproach on the 
courts and the bar. 

A lawyer owes his first duty to the court. He assumed 
his obligations toward it before he ever had a client. He cannot 
serve two masters, and the one he has undertaken to serve 
primarily is the court. 

The ethical standards relating to the pencces of law 
in this state are the Canons of Professional Ethies of the 
American Bar Association and those which may from time to 
time be approved by the Supreme Court. 


Original Action. Judgment of Disbarment. 


_ Clarence S. Beck, Attorney General, and Robert A. 
Nelson, for relator. 


Lester M. Palmer and Herbert T. White, for respond- 
ent. : 


Heard before Simmons, C. J., CaRTER, CHAPPELL, 
WENKE, and Bos.aucu, JJ., and Fiory, District Judge. 


Smmwmons, C. J. 

This is a proceeding brought by the State on the 
relation of the Nebraska State Bar Association praying 
for disciplinary action against the respondent, Lester 
M. Palmer. 

We render judgment of disbarment. 

The respondent has been for many years a member 
in good standing of the bar of this state, and likewise 
for many years an elected judge of the municipal court 
of the city of Omaha. At the time of the principal events. 
mentioned herein, he was presiding over the traffic court 
of that city. 

The Committee on Inquiry of the Fourth Judicial 
District conducted an inquiry regarding a “hit-and-run” 
accident involving property damage only, in which re- 
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spondent was involved in Douglas County in December 
1953, and misdemeanor charges arising as a result of 
events that occurred in Council Bluffs, Iowa, in which re- 
spondent was involved in June 1954. 

The Advisory Committee considered the charges. It 
did not investigate the Council Bluffs incident. It did 
investigate the matter of conduct and statements and 
representations made by respondent to the deputy coun- 
ty attorney of Douglas County between the time of the 
December 1953 accident and respondent being found 
guilty of a misdemeanor charge arising therefrom. It 
recommended that this court administer appropriate dis- 
cipline. 

See Rules of the Supreme Court, Integration of the 
Bar, Article XI, for the procedures here followed. 

A transcript of the proceedings before the Advisory 
Committee and of its hearings was filed with this court. 

The fact recital herein is taken from the proceedings 
before the Advisory Committee. 

It appears that in the late afternoon of December 7, 
1953, a car driven by respondent collided with a car 
owned by a man named Pilant, causing property dam- 
age. Respondent did not stop, but left the scene of the 
accident. A motorist following respondent reported 
the license number of respondent’s car. Shortly after 
the accident respondent had a conversation with a Safety 
Patrol officer. Respondent testified that he told the 
officer “I was driving.” The evidence is not disputed. 

The county attorney’s office was notified of the acci- 
dent. Apparently this notice came from the Safety 
Patrol officer. A deputy county attorney was assigned 
to investigate. We will refer to him hereinafter as the 
county attorney. 

During the evening the county attorney had found two 
witnesses who related that they saw the accident, and 
that there were two persons in respondent’s car whom 
they did not then identify, although later one of the wit- 
nesses advised the county attorney that one of the parties 
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was respondent. Respondent’s car was located in front 
of the home of an Omaha attorney, who does not other- 
wise appear in this matter. It was taken by orders of 
the county attorney and placed in a garage. 

The next morning, December 8, 1953, between 4:30 
and 5:30, respondent called a friend named Fulton on 
the telephone, related that he had been in a minor acci- 
dent and, in effect, asked Fulton to take responsibility 
for the accident. Fulton agreed. Respondent also testi- 
fied that about 8 a. m. that day he contacted the em- 
ployer of Pilant, who reported that Pilant would be 
satisfied if respondent took “care of his car”; and that 
he then called his insurance company and told them 
the facts. He testified that at that time the patrolman, 
the insurance company, Pilant, and Pilant’s employer 
knew that “I was the driver.” That afternoon at 2:30 
p. m. respondent went to the county attorney’s office 
and gave an unsworn statement in which he stated, in 
effect, that he (respondent) was in the car half asleep, 
and that Fulton was driving. 

After the statement was made, respondent asked the 
county attorney for advice as to what further to do and 
was told that he (respondent) should start telling the 
truth; that the county attorney knew respondent was 
driving the car; and that “by tomorrow we will be able 
to prove it.” Respondent advised them that the next 
day Fulton would be in. Respondent then left the county 
attorney’s office. 

That evening (Tuesday) reporters called at the Ful- 
ton home and asked him for a statement about “your 
car accident.” Fulton testified that the reporters told 
him that they knew he was not in the car and would be 
able to prove it “before morning.” It appears that at 
that time or later it was definitely determined where 
Fulton had been during the day and evening of the ac- 
cident. Fulton refused to give a statement and the re- 
porters left. Fulton then called respondent and told 
him that the reporters had been there and he had re- 
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fused to give them a statement. Respondent told Ful- 
ton that they had an appointment the next morning with 
the county attorney “to make a statement.” The next 
morning (Wednesday) Fulton made an appointment 
with his attorney, then he met respondent, and Fulton 
and respondent went to the scene of the accident, and 
Fulton “acquainted myself with it.” They then went 
to the office of Fulton’s attorney. Fulton testified that 
he went there prepared to testify that he had driven 
the car and to plead guilty to a charge, although he was 
not driving the respondent’s car, was not in it, and 
was not anywhere near the scene of the accident when 
it occurred. Respondent testified that he (respondent) 
was going to pay the fine. Fulton’s attorney interro- 
gated them about who was driving the car. They both 
“just grinned.” The attorney told Fulton that if he 
(Fulton) was going to testify that he was driving the 
car when he was not, that he could be held for perjury, 
and if he admitted driving the car that he might incrim- | 
inate himself, and advised Fulton not to make a state- 
ment. Fulton and the attorney then went to the county 
attorney’s office and Fulton refused to answer other than 
the preliminary questions. 

The county attorney, then, on the basis of respond- 
ent’s statement and Fulton’s refusal to answer ques- 
tions, prepared charges against Fulton for leaving the 
scene of an accident. The county attorney did not believe 
Fulton was the driver of the car, but preferred the 
charges against him to put the “‘squeeze” on respondent. 

Fulton then went to the sheriff’s office, posted bond, 
and was released. 

The county attorney then advised respondent by tel- 
ephone of what he had done; that he was endorsing 
respondent’s name on the complaint as a witness; that 
if Fulton pleaded guilty he would file charges against 
both Fulton and respondent for obstructing justice; and 
that if respondent testified he would file perjury charges. 
Respondent agreed to come to the county attorney’s 
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office. Fulton and his attorney then returned to the 
attorney’s office where Palmer was waiting, “some dis- 
cussion took place” between them, and respondent called 
the county attorney and advised him he was going to 
change his statement and “take my medicine.” Re- 
spondent testified that he had made up his mind that 
“it wasn’t going to go through.” He went to the county 
attorney’s office and gave them a statement that he 
(respondent) was driving the car. 

Respondent testified that, after the statement was 
given, the county attorney said he ‘“‘knew all the time” 
that respondent did it, and that respondent answered, 
“Why didn’t you give me a hint about it then?” and if 
he had done so “I wouldn’t have made that crazy state- 
ment.” 

The charges against Fulton were then dismissed, and 
respondent was charged with the offense. 

Respondent pleaded not guilty. The facts were stipu- 
lated, a finding of guilt was made, and sentence was 
imposed and served. 

The Advisory Committee found that respondent’s 
conduct tended to impede or obstruct the administration 
of justice, and was in violation of canons 22, 29, 15, 
and 16. 

Canon 22 provides in part that a lawyer is an officer 
of the law charged “with the duty of aiding in the ad- 
ministration of justice.” Canon 29 provides in part: 
“He should strive at all times to uphold the honor and 
to maintain the dignity of the profession and to im- 
prove not only the law but the administration of justice.” 

The Advisory Committee found that respondent was 
his own client and charged with the same responsibility 
as if acting for a client and as such had violated canon 
15 which provides in part: “The office of attorney does 
not permit, much less does it demand of him for any 
client, violation of law or any manner of fraud or chi- 
cane”; and canon 16 which provides: ‘A lawyer should 
use his best efforts to restrain and to prevent his clients 
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from doing those things which the lawyer himself ought 
not to do, particularly with reference to their conduct 
towards Courts, judicial officers, jurors, witnesses and 
suitors. If a client persists in such wrong-doing the 
lawyer should terminate their relation.” 

The Advisory Committee found also that respondent 
had violated section 7-105, R. R. S. 1943, as to the pro- 
visions that: “It is the duty of an attorney and coun- 
selor: * * * to employ, for the purpose of maintaining 
the cause confided to him, such means only as are con- 
sistent with the truth; * * * to abstain from all of- 
fensive practices * * *,” 

We agree with the conclusions of the Advisory Com- 
mittee. 

We have recently held: “The purpose of a disbarment 
proceeding is not so much to punish the lawyer as it is 
to determine in the public interest whether he should 
be permitted to practice. 

“In admitting a lawyer, and granting him a license 
to practice law, it is on the implied understanding that 
the party receiving such license shall in all things de- 
mean himself in a proper manner and abstain from such 
practices as cannot fail to bring discredit upon him- 
self, the profession, and the courts. 

“The oath taken by him, as required by section 7-104, 
R. S. 1943, requires a lawyer to faithfully discharge 
his duties; uphold and obey the Constitution and laws 
of this state; observe established standards and codes of 
professional ethics and honor; maintain the respect due 
to courts of justice; and abstain from all offensive prac- 
tices which cast reproach on the courts and the bar. 

“A lawyer owes his first duty to the court. He as- 
sumed his obligations toward it before he ever had a 
client. He cannot serve two masters, and the one he 
has undertaken to serve primarily is the court. 

“The ethical standards relating to the practice of 
law in this state are the canons. of professional ethics 
of the American Bar Association and those which may 
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from time to time be approved by the Supreme Court.” 
State ex rel. Nebraska State Bar Assn. v, Wiebusch, 153 
Neb. 583, 45 N. W. 2d 583. 

It is clear from this record that respondent sought 
at all times to avoid, not the penalty of the law for his 
act, but the impact of the publicity and notoriety upon 
himself as a lawyer and judge. 

What he did was not the result of an impulse quickly 
regretted. Rather it was a designed plan, conceived by 
him alone, to manufacture false evidence, which was 
done; it was deliberately undertaken and carried out and 
persisted in until the futility of falsehood became quite 
apparent. The rigged evidence was not actually used in 
court, not because it was false, but because the truth 
“would out” and was out and respondent knew it. He 
told the truth, not because it was the truth, but because 
the time had come where the falsehood was no longer 
of service. We find nothing in this record to indicate 
other than that he told the truth because the falsehood 
“wasn’t going to go through.” The truth was used then, 
not to rectify what had been done, but to avoid the 
greater penalties which he had not contemplated. Had 
the truth not been developed and determined, we find 
nothing here to indicate that the false evidence would 
not have been used, but rather the record points clear- 
ly to the fact that it would have been so used. 

Respondent led in this matter. Fulton followed. Ful- 
ton was the pliant participant in respondent’s plan to 
debase the administration of justice. Each apparently 
had the same level of conception of the standards of the 
truth-seeking processes of our courts. 

The controlling seriousness of what respondent did 
was the deliberate concocting of a false defense, his pur- 
pose being to use perjured testimony, if need be, to de- 
ceive the court, all to the end of escaping from the pre- 
dicament in which he had placed himself. He desisted 
only under the compulsion of facts which proved the 
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complete falsity of his defense and the dangers of fur- 
ther prosecutions. 

In the light of what has been heretofore said, we con- 
clude that the admitted conduct of respondent disquali- 
fies him for continuance as a member of the Bar of the 
State of Nebraska. Accordingly, the motion of relator 
for judgment of disbarment is sustained; respondent’s 
order of admission to the Bar of the state is annulled; 
his license to practice therein is canceled; and his name 
is ordered stricken from the roll of lawyers in this state. 

JUDGMENT OF DISBARMENT. 


MILDRED BARTEK, APPELLEE, v. GLASERS PROVISIONS Co., 
Inc., ET AL., APPELLANTS. 
71 N. W. 2d 466 


Filed July 15, 1955. No. 33661. 


1. Automobiles. A person is liable for the negligent operation of 
an automobile by his servant or agent only where such serv- 
ant or agent, at the time of the accident, was engaged in his 
employer’s or principal’s business with his knowledge and 
direction. 

2. Witnesses. Before a witness, not a party to the suit, can be 
impeached by proof that he has made statements contradicting. 
or differing from the testimony given by him upon the stand, 
a foundation must be laid by interrogating the witness himself 
as to whether he has ever made such statements. 

In order to lay a sufficient foundation for the introduc- 
tion of evidence to contradict the statement of a witness, as 
to a statement alleged or denied by him, it is indispensable that 
the witness’ attention be called to the declaration alleged or 
denied to have been made, and that the time and place, when 
and where, and the person to whom such statement should have 
been made be cited. All of which must be done with reasonable 
certainty. 

4. Automobiles. The negligence of a husband while driving an 
automobile with his wife as a guest may not be imputable to 
her but she may be responsible for the consequences of her own 
negligence in failing to warn him of known approaching danger 
or for failure to protest against his recklessness. 
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5. Ordinarily, the guest passenger in an automobile has 
a right to assume that the driver is a reasonably safe and 
careful driver; and the duty to warn him does not arise 
until some fact or situation out of the usual and ordinary is 
presented. 

6. Where the owner is a passenger in his own auto- 


mobile while it is being operated by another, the negligence of 
the operator is not imputable to the owner, except where the 
operator is the owner’s servant or agent, or where the opera- 
tor and the owner are engaged in a joint enterprise, or where 
the owner assumes to direct the operation of the automobile 
and to exercise control over it. ; 

7. Negligence. Where two persons unite in the joint prosecution 
of a common purpose so that each has authority, express or 
implied, to act for the other in respect to the control of the 
means to accomplish the common purpose, the negligence of 
one will be imputed to the other. 

8. Automobiles. To constitute occupants of a motor vehicle joint 
adventurers there must be not only joint interest in the objects 
and purposes of the enterprise but also an equal right to direct 
and control the conduct of each other in the operation of the 
vehicle. 

9. Negligence: Trial. Where contributory negligence is pleaded as 
a defense, but there is no evidence to support such defense, it 
is error to submit such issue to the jury. 

10. Highways: Automobiles. A person traveling a favored street 
protected by a traffic signal, of which he has knowledge, may 
properly assume that oncoming traffic will obey it. 


APPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JuDGE. Reversed and remanded 
with directions. 


Kennedy, Holland, DeLacy & Svoboda, J. A. C. Ken- 
nedy, Jr.. and Edward A. Mullery, for appellants. 


Tesar & Tesar, for appellee. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


WENKE, J. 

Mildred Bartek brought this action in the district court 
for Douglas County against Glasers Provisions Company, 
Incorporated, and Howard J. Tallman. We shall here- 
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inafter refer to these defendants as either Tallman or 
the company. There are two causes of action. The 
purpose of the first cause of action is to recover the 
damages plaintiff alleged she personally suffered be- 
cause of injuries received in an accident involving a car 
being driven by Tallman and owned by the company. 
The second cause of action is to recover for damages to 
her car. The basis for both causes of action is the claim 
that Tallman was negligent in operating the car he was 
driving and that such negligence was the proximate 
cause of the accident which resulted in plaintiff’s in- 
juries and damage to her car. Plaintiff recovered a ver- 
dict of $3,750 and the trial court immediately entered 
judgment thereon. Thereafter the company filed a mo- 
tion for a judgment notwithstanding the verdict or, in 
the alternative, for a new trial. Tallman filed a motion 
for a new trial. Both motions were overruled. This ap- 
peal was taken from the ruling thereon. 

The accident here involved occurred about 6:45 p. m. 
on Saturday, January 17, 1953, in Omaha, Nebraska, at 
the intersection of Thirty-sixth and Q Streets, Thirty- 
sixth Street running north and south and Q Street run- 
ning east and west. Immediately preceding the accident 
William F. Bartek, husband of appellee, was driving a 
1949 Ford club coupé west on Q Street while, at the 
same time, Tallman was driving a 1950 Oldsmobile 
coach north on Thirty-sixth Street. Appellee was rid- 
ing in the car her husband was driving. These two 
cars collided at about the center of the intersection. 
As a result plaintiff was injured and the 1949 Ford club 
coupé, title to which was in her name, was damaged. 
The intersection of Thirty-sixth and Q Streets was, at 
that time, controlled by four traffic signals, one at each 
corner. The signals were operating. Any further state- 
ment as to the facts will be made in connection with our 
discussion of the errors assigned. 

The company contends the trial court erred when it 
overruled its motion for a judgment notwithstanding the 
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verdict. In considering this assigned error the follow- 
ing principles are applicable: 

“A motion for directed verdict or for judgment not- 
withstanding the verdict must, for the purpose of deci- 
sion thereon, be treated as an admission of the truth 
of all material and relevant evidence submitted on be- 
half of the party against whom the motion is directed. 
Such party is entitled to have every controverted fact 
resolved in his favor and to have the benefit of every 
inference that can reasonably be deduced from the evi- 
dence.” Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 569. 

“In an action where there is any evidence which will 
support a finding for a party having the burden of 
proof, the trial court cannot disregard it and direct a 
verdict against him.” Stark v. Turner, supra. 

As it relates to this assigned error the evidence is not 
in dispute. Tallman was, at the time of the accident, 
vice-president of the company and employed by it. The 
company is a Nebraska corporation engaged in the manu- 
facture and sale of foods and provisions with its princi- 
pal place of business located in Omaha. In January 
1951 the company furnished Tallman a 1950 Oldsmobile 
coach to be used in connection with his work but also 
permitted him to use it for the pleasure of his family. 
Tallman kept this car in a garage at his home, which is 
located at 3821 Polk Street in Omaha. However, the 
company kept the title thereto in its name. This is the 
car Tallman was driving at the time of the accident. 

Tallman’s family consisted of himself, his wife, two 
sons, and a daughter. Shortly after 6:30 p. m. on Janu- 
ary 17, 1953, Tallman and his two sons left their home 
in the Oldsmobile to attend a movie at the Chief Theatre. 
In going to the theatre Tallman drove north on Thirty- 
sixth Street, the intersection of Thirty-sixth and Q Streets 
being 2 blocks east and 11 blocks north of the Tallman 
home. The sole and only purpose for the trip was to 
enable Tallman and his two sons to attend the movies. 

We said in Shaffer v. Thull, 147 Neb. 947, 25 N. W. 
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2d 755: “A person is liable for the negligent operation 
of an automobile by his servant or agent only where such 
servant or agent, at the time of the accident, was engaged 
in his employer’s or principal’s business with his knowl- 
edge and direction.” See, also, Neff v. Brandeis, 91 Neb. 
11, 185 N. W. 232, 39 L. R. A. N. S. 933; Ebers v. Whit- 
more, 122 Neb. 653, 241 N. W. 126; Wise v. Grainger Bros. 
Co., 124 Neb. 391, 246 N. W. 733; Witthauer v. Employers 
Mutual Casualty Co., 149 Neb. 728, 32 N. W. 2d 413. 

And, as stated in Restatement, Agency, § 238, p. 535: 
“The master is liable only when the instrumentality is 
being used by the servant for the purpose of advancing 
the employer’s business or interests, as distinguished 
from the private affairs of the servant. Thus, a master 
who purchases an automobile for the convenience of 
his servants is not subject to liability when a servant 
is using it for his own purposes; * * *.” 

In view of the foregoing principle, which is eonteelling 
of the situation disclosed by the record insofar as it re- 
lates to the company, we find the trial court erred in not 
sustaining the company’s motion for a judgment not- 
withstanding the verdict and in failing to dismiss the 
action against it. 

Appellants contend the trial court erred in allowing 
appellee to impeach certain of their witnesses by the 
introduction of testimony they had given prior thereto 
at a hearing in the South Omaha police station on Janu- 
ary 24, 1953, at which hearing they testified about chas- 
ing a car up Railroad Avenue on the evening of January 
17, 1953. 

Appellants called police officer William G. Hopkins 
and patrolman James Elder of the Omaha police force 
as witnesses. They testified that on the evening of Janu- 
ary 17, 1953, they were traveling about the streets of 
Omaha in a cruiser car checking traffic; that they were 
called to the accident herein involved at Thirty-sixth 
and Q Streets and arrived there about 6:50 p. m.; that 
when they arrived there they recognized the blue Ford 
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coupé involved in the accident as a car they had been 
chasing up Railroad Avenue; that they identified it 
through various means, including the license number; 
that when they were chasing this car up Railroad Avenue 
it was traveling at a very high rate of speed and being 
driven in a reckless manner, that is, swerving in and 
out among cars it was passing; and that they lost it at 
Twenty-fifth and U Streets when it passed a truck. 

The only purpose this testimony could serve was to 
show the Ford coupé involved in the accident was being 
driven at a high rate of speed and in a reckless manner 
‘just before the accident. For that purpose this evidence 
was too remote both in time and distance and was clear- 
ly incompetent and immaterial. 

In rebuttal appellee produced as a witness E. G. Wood- 
bury, an official court reporter, who took the testimony 
of these two witnesses when they testified under oath 
at the hearing held in the South Omaha police station 
on January 24, 1953. At that hearing Woodbury states 
patrolman Elder testified they were only able to get 
part of the license number of the blue Ford they had been 
chasing north up Railroad Avenue on the evening of 
January 17, 1953, and that they had lost it at Twenty- 
fifth and W Streets. Woodbury also testified that police 
officer Hopkins stated that his testimony would be sub- 
stantially the same and that he could not add anything 
to what patrolman Elder had testified to. 

This evidence is clearly impeaching and was admis- 
sible for that purpose, subject to the following principle, 
if the evidence of the officers had been competent and 
material: 

' “Before a witness, not a party to the suit, can be im- 

peached by proof that he has made statements contra- 
dicting or differing from the testimony given by him upon 
the stand, a foundation must be laid by interrogating 
the witness himself as to whether he has ever made 
such statements.” Meyers v. State, 112 Neb. 149, 198 
N. W. 871. 
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“In order to lay a sufficient foundation for the intro- 
duction of evidence to contradict the statement of a wit- 
ness, as to a statement alleged or denied by him, it is 
indispensable that the witness’s attention be called to the 
declaration alleged or denied to have been made, and 
that the time and place, when and where, and the person 
to whom such statement should have been made be 
cited. All of which must be done with reasonable cer- 
tainty.” Wood River Bank v. Kelley, 29 Neb. 590, 46 
N. W. 86. See, also, Hanscom v. Burmood, 35 Neb. 504, 
53 N. W. 371; Zimmerman v. Kearney County Bank, 
59 Neb. 23, 80 N. W. 54. 

As to police officer Hopkins we think these require- 
ments were fulfilled with reasonable certainty but as to 
patrolman Elder they were not. However, before an 
error requires a reversal, it must be determined that it 
was prejudicial to the rights of the party against whom 
it was made for every error does not require a reversal. 
Here, as already stated, the testimony of these officers 
in this regard was incompetent and immaterial and for 
one of them to be improperly impeached in regard there- 
to cannot result in prejudicial error. While we find error 
occurred as to the impeachment of patrolman Elder we 
do not find it was prejudicial to appellants having had a 
fair trial. 

Appellants complain of the fact that the court failed 
to fully submit the issue of contributory negligence. 
This complaint is based on two theories: First, that a 
wife as a guest in a car being driven by her husband 
may be responsible for the consequences of her own 
negligence, if any, and second, on the theory that her 
husband’s conduct, under the circumstances here estab- 
lished, may be imputable to her. 

We have said: 

“The negligence of a person while driving an auto- 
mobile with another as his guest may not ordinarily 
be imputable to the guest, but such guest may be re- 
sponsible for the consequences of his own negligence.” 
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Kuska v. Nichols Construction Co., 154 Neb. 580, 48 
N. W. 2d 682. See, also, Davis v. Spindler, 156 Neb. 276, 
56 N. W. 2d 107; Styskal v. Brickey, 158 Neb. 208, 62 
N. W. 2d 854. 

“The negligence of a husband while driving an auto- 
mobile with his wife as a guest may not be imputable to 
her, but she may be responsible for the consequences of 
her own negligence in failing to warn him of known ap- 
proaching danger or for failure to protest against his 
recklessness.” Crandall v. Ladd, 142 Neb. 736, 7 N. 
W. 2d 642. 

However, in this regard, we have said: 

“Ordinarily, the guest passenger in an automobile has 
a right to assume that the driver is a reasonably safe 
and careful driver; and the duty to warn him does not 
arise until some fact or situation out of the usual and 
- ordinary is presented.” Lewis v. Rapid Transit Lines, 
126 Neb. 158, 252 N. W. 804. See, also, Hamblen v. 
Steckley, 148 Neb. 283, 27 N. W. 2d 178. 

“The duty of a guest riding in an automobile is to use 
care in keeping a lookout commensurate with that of an 
ordinarily prudent person under like circumstances. 
The guest is not required to use the same degree of care 
as devolves upon the driver. If the guest perceives 
danger, or if at certain times and places should antici- 
pate danger, he should warn the driver. Ordinarily the 
guest need not watch the road or advise the driver in 
the management of the automobile.” Styskal v. Brickey, 
supra. See, also, Kuska v. Nichols Construction Co., 
supra. 

The car in which appellee was riding was being driven 
down a surfaced city street, the paved portion of which 
was 40 feet wide. While it was dark and cold there was 
nothing that seriously interfered with the driver’s vision. 
As the car approached the intersection, which was con- 
trolled by traffic signals, the traffic signals were clearly 
visible and his driving was in no way interfered with 
by other traffic on Q Street. In other words the trip, 
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immediately prior to the accident, was proceeding as 
would the average trip and involved only such incidents 
as one would expect on a trip in a car down a city street 
after dark. Nothing happened that would cause a pas- 
senger in a car to anticipate danger about which she 
should warn the driver and certainly the corner they 
were approaching presented no such dangerous condi- 
tion that she should have warned the driver thereof. 
We find nothing in the record that would justify submit- 
ting the issue of contributory negligence of appellee in- 
sofar as her conduct is concerned. It would have been 
error to have submitted it. 

On the basis of the family purpose doctrine, joint en- 
terprise and agency, appellants contend appellee was 
responsible for her husband’s driving and that his neg- 
ligence, if any, was imputable to her. On the basis of 
this contention appellants requested instructions to the 
above effect and also instructions on contributory negli- 
gence. They contend the trial court erred in denying 
their request therefor. 

The family purpose doctrine does not have for its ob- 
jective the purpose of defeating a claim for damages by 
a guest by imputing the negligence of a driver to such 
guest but rather to impose upon the owner of a car being 
used for family purposes the responsibility for its opera- 
tion as a matter of public policy. It has no application 
here. We have stated these principles as follows: 

“The owner of an automobile kept for family purposes 
is liable for injuries inflicted upon a stranger as a result 
of the negligent driving of one of his children, where the 
car is occupied by members of the family and is being 
used for one of the purposes for which it is kept.” Stev- 
ens v. Luther, 105 Neb. 184, 180 N. W. 87. See, also, 
Jennings v. Campbell, 142 Neb. 354, 6 N. W. 2d 376. 

“The family purpose doctrine is not a restatement of 
the rules of principal and agent or master and servant, 
but rather is a development from those principles.” Jen- 
nings v. Campbell, supra. 
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“The rule is based upon public policy and is in the 
nature of an exception to the rule that a master or prin- 
cipal is not liable for the negligent conduct of his servant 
or agent, unless in driving he is pursuing an employment 
or agency for the owner.” Jennings v. Campbell, supra. 

“Where a family purpose car is being used by a mem- 
ber of the family and an accident follows from the use, 
the rule does not make it necessary that the injured party 
be able to prove that the driver had the authority of 
the owner to drive the car at the time and at the place 
of the accident.” Jennings v. Campbell, supra. 

The rule here applicable is as follows: ‘Where the 
owner is a passenger in his own automobile while it is 
being operated by another, the negligence of the opera- 
tor is not imputable to the owner, except where the 
operator is the owner’s servant or agent, or where the 
operator and the owner are engaged in a joint enter- 
prise, or where the owner assumes to direct the operation 
of the automobile and to exercise control over it.” Peter- 
sen v. Schneider, on rehearing, 154 Neb. 303, 47 N. W. 2d 
863. 

While other states have held to the contrary we have. 
held that the negligence of a husband, while driving an 
automobile in which the wife is riding as a guest, may 
not, merely because of that relationship, be imputed to 
her (see, Stevens v. Luther, supra; Crandall v. Ladd, 
supra; Remmenga v. Selk, 150 Neb. 401, 34 N. W. 2d 757; 
Hendrix v. Vana, 153 Neb. 531, 45 N. W. 2d 429); that 
the owner of an automobile may be a guest in his own 
car (see, Petersen v. Schneider, supra; Davis v. Spindler, 
supra); and that the mere fact of ownership is not suf- 
ficient to impose that liability (see Petersen v. Schneider, 
supra). 

As to joint enterprise we said in Ahlstedt v..Smith, 
130 Neb. 372, 264 N. W. 889: ‘Where two persons unite 
in the joint prosecution of a common purpose so that 
each has authority, express or implied, to act for the 
other in respect to the control of the means to accom- 
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plish the common purpose, the negligence of one will be 
imputed to the other.” 

“To constitute occupants of a motor vehicle joint ad- 
venturers there must be not only joint interest in the ob- 
jects and purposes of the enterprise but also an equal 
right to direct and control the conduct of each other in 
the operation of the vehicle.” Remmenga v. Selk, supra. 

As already stated, the title to the 1949 Ford club 
coupé the husband was driving at the time of the acci- 
dent was in the name of appellee, it apparently having 
been purchased in March 1952 as a second-hand car. Ap- 
pellee was not able to drive so her husband did the 
driving and, whenever she suggested going some place, 
he would usually take her. On January 17, 1953, ap- 
pellee’s sister Marie was in the University Hospital in 
Omaha. She was expecting. It had been planned for the 
family to visit her that evening. Late that afternoon, at 
appellee’s suggestion, the husband drove to Forty-fifth 
and Harrison Streets and picked up appellee’s parents, 
Mr. and Mrs. George Cherek, that being where they 
lived. The husband returned home to 7011 Railroad 
Avenue. There he picked up appellee and his cousin 
Stella Schiess] who was visiting them. They left the 
Bartek home sometime between 6:15 and 6:30 p.m. Mr. 
Bartek was driving, appellee was riding in the middle 
of the front seat, and Stella Schiessl to her right while 
the Chereks occupied the back seat. They first drove 
north on Railroad Avenue and then on Twenty-fifth 
Street, crossing Q Street while doing so. 

That afternoon appellee had called her sister Betty, 
who lived at Forty-second and Q Streets, and told her 
they would pick her up and take her with them to the 
hospital. Apparently she had forgotten to tell her 
husband of this arrangement for he did not turn west 
on Q Street as he crossed it going north on Twenty-fifth 
Street. She did not think of it until they were approach- 
ing the intersection of Twenty-fifth and L Streets. At 
that time she mentioned to her husband that they had to 
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pick up her sister Betty by saying: “Oh, we forgot to 
pick up my sister Betty.” Her husband then turned 
left at the next intersection onto L Street and proceeded 
west on L Street to Twenty-sixth Street; there he turned 
left onto Twenty-sixth Street and proceeded south on 
Twenty-sixth Street until he reached Q Street; then he 
turned right onto Q Street and proceeded west on Q 
Street to where it intersected with Thirty-sixth Street 
or the place of the accident. 

We think this presents the ordinary family picture 
when it is decided to visit either some of the wife’s or 
husband’s relatives. In such case either the husband or 
wife usually makes all the arrangements, depending on 
whose relatives are to be visited. We certainly can see 
no agency in this arrangement within the meaning of the 
principle hereinbefore set forth nor were the parties 
engaged in a joint enterprise, within the meaning of our 
decisions, that would justify imputing the husband’s 
negligence, if any, to the appellee. See Remmenga v. 
Selk, supra. 

We find no error in the trial court’s refusal to submit 
the issue of contributory negligence to the jury on the 
theory that the negligence of the husband, if any, could 
be imputed to appellee. In fact, as stated in Andersen 
v. Omaha & C. B. St. Ry. Co., 116 Neb. 487, 218 N. W. 
135: ‘“ ‘Where contributory negligence is pleaded as a 
defense, but there is no evidence to support such defense, 
it is error to submit such issue to the jury.’ Koehn v. 
City of Hastings, 114 Neb. 106.” See, also, Bay v. Robert- 
son, 156 Neb. 498, 56 N. W. 2d 731. 

The court should not have given instruction No. 6 nor 
that part of instruction No. 2 that sets out allegations 
relating to the claim that appellee was negligent. These 
are not errors of which appellants can complain but we 
point them out since a retrial of the case as to Tallman 
is required. 

Appellants complain of the court’s failure to give in- 
structions concerning the duties of a driver entering 
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an intersection. It should be remembered that both 
drivers, and their corroborating witnesses, testified they 
entered the intersection on a green traffic signal. The 
court correctly instructed as to the rights of a driver pro- 
ceeding into an intersection on a green traffic light and 
his duties in regard thereto. See instruction No. 7 given 
by the court and Styskal v. Brickey, supra. 

However, in view of Tallman’s testimony that as he 
entered the intersection on a green light he saw appel- 
lee’s car approaching from the east we think the jury 
should have been advised of the following principle: “A 
person traveling a favored street protected by a traffic 
signal, of which he has knowledge, may properly assume 
that oncoming traffic will obey it.” Angstadt v. Coleman, 
156 Neb. 850, 58 N. W. 2d 507. 

The other contentions in this regard made by the ap- 
pellants need not be discussed as they were based on the 
proposition that Mr. Bartek’s negligence, if any, would 
be imputed to appellee. . 

Appellants alleged the accident, together with the 
resulting injuries and damages, was not caused by any 
negligence on their part but was the direct and proxi- 
mate result of the negligence of appellee’s driver. In 
this regard they requested the following instruction: 
“You are instructed that if you believe and find from 
the evidence that the accident in question which is the 
subject matter of this lawsuit was caused solely by the 
negligence of the plaintiff’s husband in the operation of 
plaintiffs automobile, then your verdict should be for 
the defendant.” 

We said in Bergendahl v. Rabeler, 133 Neb. 699, 276 
N. W. 673: “Although the negligence of the driver of 
an automobile will not ordinarily be imputed to a pas- 
senger therein when the passenger has no control] over 
the car or driver, the passenger may not recover from a 
third person for injuries suffered in a collision when the 
negligence of the driver is the sole proximate cause of 
the accident.” 
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As already stated, both drivers contend they entered 
the intersection on a green light. However, appellee’s 
driver admitted he did not see the car being driven by 
Tallman until almost the moment of the impact. Under 
this factual situation we think the trial court should 
have instructed on this issue and its failure to do so 
prevented Tallman from having a fair trial. 

We therefore reverse the judgment of the district 
court and remand the cause with directions to dismiss 
the action as to the Glasers Provisions Company, Incor- 
porated, and for retrial as to Howard J. Tallman. 

REVERSED AND REMANDED WITH DIRECTIONS. 
Simmons, C. J., dissenting. 

I concur in the result. 

I dissent from the holding of the court that the negli- 
gence of the husband driver of the car is not imputed to 
the plaintiff who was the owner of the car. 

Plaintiff pleaded that the accident and her damages 
were the proximate result of the negligence of the de- 
fendants and each of them “without any negligence on 
the part of the plaintiff or the operator of plaintiff's 
car in which she was a passenger.’ Defendants, an- 
swering separately, denied generally, and alleged that 
the automobile in which plaintiff was riding was being 
driven by her husband as her agent; that the accident 
and injuries were the direct and proximate result of 
the negligence of the plaintiff and her driver; and that 
the negligence of plaintiff’s driver was more than slight. 

Plaintiff was the owner of the car in which she was 
riding, which was driven by her husband. The plain- 
tiff does not drive a car and never has driven. The 
husband operated the car and drove the car for plain- 
tiff whenever she had to go someplace. He was the 
only one in the family who drove the car. Before the 
accident, the husband had driven the car to the home 
of plaintiff’s parents, got them, and brought them back 
to plaintiff's and his home. This was done at the re- 
quest of the plaintiff. The plaintiff, the husband, his 
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cousin, and the plaintiff’s parents then started to visit 
a sister of plaintiff who was a patient in an Omaha 
hospital. The husband was driving, the plaintiff was in 
the middle of the front seat, with the cousin on the 
right. Plaintiff's mother and father were in the back 
seat. They intended to pick up another sister of the 
plaintiff and take her to the hospital with them. They 
forgot to pick her up. They then turned their course 
to go to the sister’s home to pick up the sister. The 
plaintiff asked the husband to pick up the sister. This 
evidence is undisputed and largely comes from the 
plaintiff. 

Under these circumstances, defendants contend that 
' the negligence, if any, of the driver of the car in which 
plaintiff was riding was imputable to plaintiff and that 
the jury should have been so instructed. 

The court relies on the rule as stated in Petersen v. 
Schneider, 154 Neb. 303, 47 N. W. 2d 863. That rule 
recognizes that the negligence of the operator is im- 
putable to the owner “where the operator is the owner’s 
servant or agent, or * * * where the owner assumes to 
direct the operation of the automobile and to exercise 
control over it.” 

In Petersen v. Schneider, supra, we modified the hold- 
ing in Sutton v. Inland Construction Co., 144 Neb. 721, 
14 N. W. 2d 387, which was a case where the owner 
was riding in his car while it was driven by another. 
We there held that ownership alone is not sufficient to 
establish the existence of the relationship of principal 
and agent or master and servant, pointing out, however, 
that in the Sutton case there was evidence that the 
owner was directing the driver and exercising some 
control over the operation of the car. That evidence 
is here also. . 

The court also cites our decisions that the negligence 
of a husband while driving an automobile in which his 
wife is a guest is not imputable to her because of that 
relationship; that the owner of an automobile may be 
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a guest in his own car; and that the mere fact of 
ownership is not sufficient to impose that liability. 
These decisions do not reach to the facts of this case. 

Our disagreement here is not as to the rule but its 
application to the facts as shown by the evidence of 
the plaintiff. 

The court sets out no decision of ours which goes to 
the fact of the agency of the driver or the fact of the 
owner directing the operation of the automobile and 
exercising control over it such as we have here. 

Other states have faced those fact questions and decided 
them contrary to the decision of the court in this case. 

There are many cases dealing with this general prob- 
lem. We have searched out those where we find com- 
parable fact situations. Wilcott v. Ley, 205 Wis. 155, 
236 N. W. 593, was a case where the plaintiff husband 
owned the car. His wife was driving at his request and 
because he was tired. They were returning from a 
dance. The court held: “The undisputed evidence dis- 
closes that plaintiff’s wife, at the time of the accident, 
was driving his car at his request and rendering a service 
beneficial to him, which otherwise he would have been 
obliged to perform himself. We cannot escape the con- 
clusion that she was plaintiff’s agent and that her negli- 
gence is imputed to him.” In reviewing this case in 
Rule v. Jones, 256 Wis. 102, 40 N. W. 2d 580, that court 
said that the person there “held to be the agent was 
performing a task which would devolve upon the prin- 
cipal if he wished to accomplish his immediate purpose.” 
That is the situation here. 

Foley v. Hurley, 288 Mass. 354, 193 N. E. 2, was a 
case where the plaintiff owned the car in which she was 
riding. It was being driven by a minor son. They 
were on their way to school, and the plaintiff went for 
the purpose of driving the automobile back to her home. 
Plaintiff gave the son no directions as to his operation 
of the automobile or the route he was to follow. (In 
the instant case there were directions given by the 
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plaintiff as to where the car was to be driven.) The 
question was whether or not the evidence sustained a 
finding that the son was the plaintiff's agent. The 
court held: “The fact that she gave no directions as 
to its operation or as to the route does not have a 
controlling influence in deciding that question. There 
is nothing to show that up to the time the collision was 
imminent any circumstances appeared which called for 
her exercise of the power of control. The test of the 
existence of the relationship of principal and agent is 
the right to control and not the actual exercise of con- 
trol by the principal..* * * When the owner of an auto- 
mobile is riding in it while another is driving, in the 
absence of controlling evidence to the contrary, the 
inference is warranted that the owner has retained the 
right to control its operation.” 

Angel v. McClean, 173 Tenn. 191, 116 S. W. 2d 1005, 
was a case where the wife owned the car. At the time 
of the accident the husband was driving, and the wife 
was occupying the front seat with him. He was going 
to his work, after which the wife was to take the car, 
park it, and then walk to the office of her physician for 
treatment. The accident happened en route to the 
place where the husband worked. The court extensively 
reviewed many authorities, and held that the driver’s 
negligence was imputable to the owner-wife. The court 
quoted this language from Challinor v. Axton, 246 Ky. 
76, 54 S. W. 2d 600: “‘* * * Clearly, in such a case 
the owner (which is the wife in this case) by her con- 
sent and acquiescence selected her husband as a suit- 
able person to, not only operate her car for her own 
purpose, but also to guard and protect her personal 
safety while traveling in her car with him as driver, 
and since the negligence of a stranger as her agreed 
chauffeur would be imputed to her, we conclude that 
the same principles should apply when her selected 
chauffeur is her husband.’” The language is appli- 
cable here. , 
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Lucey v. Allen, 44 R. I. 379, 117 A. 539, was a case 
where the wife of the driver of the car owned the 
automobile. The question was whether the negligence 
of the driver could be imputed to the wife. The court 
held: “If in this case the negligence of Mr. Prender- 
gast is imputed to his wife, such determination would 
not be made because of the marital relation, but be- 
cause she was the owner of the automobile, that it 
was being operated by the husband for the wife in 
furtherance of a purpose in which she was an inter- 
ested party, and because from those circumstances the 
relation of principal and agent would arise between 
Mrs. Prendergast and her husband. It appears that 
at the time of the collision the Prendergasts were re- 
turning from a day’s outing at Pearl Lake near Frank- 
lin, Massachusetts; that for the purpose of carrying out 
this day of pleasure in which she was interested and 
took part she had furnished her automobile and being 
unable to operate it herself she had procured her hus- 
band to run it. In accordance with the rule of agency 
applicable with reference to a so-called ‘family auto- 
mobile,’ the owner is undoubtedly chargeable with the 
negligence of another member of the family who is 
driving, if the owner is a passenger and it is being 
used for a purpose in the accomplishment of which the 
owner is interested. In such circumstances the rela- 
tion of principal and agent arises between the owner 
and the member of the family driving the machine.” 

In Petersen v. Schneider, supra, we cited. for the rule 
the sole decision of Rodgers v. Saxton, 305 Pa. 479, 158 
A. 166, 80 A. L. R. 280, “and cases cited in the 
annotation thereto.” 

The Rodgers case held: “* * * a wife who is riding 
in her own automobile while it is being driven by her 
husband is not prima facie chargeable with the hus- 
band’s negligence in driving the automobile * * *, ‘To 
hold that the facts, as shown here, constituted agency 
would be carrying the principle of implied agency too 
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far. If one is riding in a vehicle with another who is 
his agent or employee, he is responsible for his acts, but 
to hold that when a husband drives the car. of his 
wife, she being in it, that he is her agent without any 
proof of how or under what circumstances he is driving 
it, is to go much further than the law has done or we 
are willing to do.” 

Here there is proof of how and under what circum- 
stances he was driving it, which proof in this instance 
was furnished by plaintiff. 

I call attention to the cases cited in the annotation 
to 80 A. L. R., page 286, under the heading “Car operated 
by. member of owner’s family.” The author of the 
annotation states: “The fact that one was riding in his 
automobile while it was being driven by a member of 
his family will not necessarily render him liable for an 
injury resulting from its negligent operation. His lia- 
bility, apart, from statute, generally depends upon 
whether the car was being driven by his servant or 
agent, and his presence in the car is evidence of that 
fact.” 

I also call attention to the case of Powers v. State, 
178 Md. 23, 11 A. 2d 909, wherein the court held: “If 
the owner of a car either requests or allows another 
person to drive while he is occupying it, his request of 
(or) permission will not of itself exclude his right of 
control. The owner has the right and the duty to pre- 
vent, if possible, the driver from operating the machine 
in a reckless and dangerous manner. If the car is negli- 
gently operated, it is presumed that the owner con- 
sented to the negligence. Therefore, in the absence of 
proof that he abandoned the right of control, he is 
liable for any damage resulting from the negligence of 
the driver.” 

The undisputed evidence in this record requires the 
conclusion under the rule in Petersen v. Schneider, 
supra, that the negligence of the driver of plaintiff's 
car, if any, was imputed to the plaintiff. 
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I submit that the decision in the Petersen case puts 
this court in accord with the dominant rule in this 
country. I find no reason for wrapping the cloak of im- 
munity around the owner of a car under the circum- 
stances here. 


DaRYL LONG, APPELLANT, Vv. F. L. WHALEN, REAL NAME 


» UNKNOWN, APPELLEE. 
71 N. W. 2d 496 


Filed July 15, 1955. No. 33667. 


1. Trial. If there is any evidence which will sustain a finding 
for the litigant having the burden of proof in a cause the trial 
court may not disregard it and decide the case as a matter of 
law. 

2. Negligence: Trial. In deciding the contention that a litigant 
is barred from recovery by his contributory negligence every 
material fact which his evidence tends to prove should be 
considered as established. : 

3. Trial. It is error for the trial court to submit to the jury an 
issue pleaded by the plaintiff which under the evidence pro- 
duced in the case affords no basis of recovery by the pleader. 

4. Automobiles. The duty of a driver of a motor vehicle to sound 
a horn or give a warning of its approach is not an absolute 
one but it depends upon the circumstances. 

5. Trial: Appeal and Error. If it does not appear from the record 
that an incorrect instruction to the jury did not affect the 
result of the trial of the case unfavorably to the party affected 
by it the giving of the instruction must be considered prejudicial 
error. 

If an instruction is given which it is claimed. 
does not fully state the law upon the subject to which it relates 
and the attention of the trial court is directed to the alleged 
defect by a tendered and requested proposed instruction con- 
taining the claimed omission and the requested instruction was 
refused the party affected may have the alleged error because 
thereof reviewed in this court. 

7. Automobiles. It is a part of the law of the road in this state 
that when two vehicles approach or enter an intersection at 
approximately the same time, the driver of the vehicle on the 
left must yield the right-of-way to the vehicle on the right if it 
is traveling at a lawful rate of speed. 
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Right-of-way in this connection is the right of one 
vehicle to proceed uninterruptedly in a lawful manner in the 
direction in which it is moving in preference to another vehicle 
approaching from a different direction into its path. 

A vehicle which has entered an intersection and is 
passing through it at a lawful speed has the right-of-way over 
a vehicle approaching the intersection from a different direction 
into its path. 

One having the right-of-way may not on that account 
proceed with disregard of the surrounding circumstances. He 
has the right-of-way over traffic approaching on his left, but 
he is not thereby relieved from the duty of exercising ordinary 
care to avoid accidents. 

The drivers of vehicles approach an intersection at 
approximately the same time whenever the two vehicles are in 
such relative position that upon appraisal of all factors it - 
should appear to a man of ordinary prudence approaching 
from the left that there is danger of collision if he fails to 
yield the right-of-way. 


10. 


11. 


AppEAL from the district court for Lancaster County: 
Harry A. SPENCER, JUDGE. Reversed and remanded. 


Ginsburg & Ginsburg, for appellant. 
Kirkpatrick & Dougherty, for appellee. 


Heard before Suumons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BosLaucH, JJ., and Fiory, District 
Judge. 


BosiaucuH, J. 

Appellant sought to recover damages from appellee 
on the basis that injuries to his person by the collision 
of an automobile operated by appellant and a motor 
vehicle driven by appellee were caused by his negligence. 
Appellant included in his cause of action a claim for 
property loss because of damage to the automobile he 
was operating and an amount for medical, hospital, and 
nursing services assigned to him by his father. The 
result of the trial in district court was a verdict for 
appellee. The motion of appellant for another trial was 
denied and he prosecutes this appeal. 

The circumstances of the accident as alleged by ap- 
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pellant are these: He was driving a Chevrolet coach 
May 29, 1951, at about 5 p. m. toward the west on a 
county road south of and in the vicinity of Glenvil. 
Appellee was about the same time operating his Ford 
coupé toward the north on a county road which inter- 
sected the road on which appellant was traveling. The 
roads were each graded and graveled. Appellant en- 
tered the intersection of the roads and while therein 
appellee wrongfully and negligently drove his motor 
vehicle onto and against the left side of the automobile 
of appellant with great force and violence. The car 
appellant was driving was practically destroyed. Mul- 
tiple and serious injuries were inflicted upon appellant. 
He was compelled to incur large obligations for hos- 
pital, medical, and nursing services. He has suffered 
and will as a result thereof suffer additional disability. 
Appellant made numerous specifications of negligence 
against appellee as the proximate cause of the accident 
and of the injuries to appellant. 

Appellee conceded he was operating his motor ve- . 
hicle at about the time and place described by appellant 
but he denied all other charges made against him as 
to negligence or otherwise. He asserted that any in- 
juries or damages sustained by appellant were proxi- 
mately caused by his reckless and negligent acts which 
were separately specified. The negligence of appellant 
was charged to have been more than slight. Appellee 
says that he had the right-of-way to cross the inter-. 
section; that he was there first; that appellant ap- 
proached at great speed; that appellee waived his right 
to prior passage through the intersection and brought 
his car to a dead stop south of the traveled portion of 
the east-west road; and that appellant drove his car 
on the south or wrong side of the road onto and against 
the side of the car of appellee. 

The issues were which of the parties had the right- 
of-way at the intersection and which party was guilty 
of negligence that proximately caused the accident. Ap- 
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pellant complains of what he says was prejudicial error 
in instructions given the jury by the trial court. Ap- 
pellee asserts that the proximate cause of the accident 
was the contributory negligence of appellant that was 
more than slight and hence he was not entitled to re- 
cover any amount, and that he was not prejudiced by 
any error that occurred at the trial. If the premise of 
appellee is sustained by the record his conclusion is 
indisputable. If the negligence of plaintiff in compari- 
son with the negligence of defendant is more than 
slight and is a proximate cause of the accident of which 
plaintiff complains he may not succeed in the cause. 
Dickenson v. County of Cheyenne, 146 Neb. 36, 18 
N. W. 2d 559; Miller v. Aitkens, ante p. 97, 69 N. W. 
2d 290. 

There was proof tending to establish these matters: 
The day of the accident was pleasant and clear. It 
occurred about 5 p. m. when the sun was in the south- 
west and it was daylight. There had been a rain the 
night before and while the roads were damp under the 
surface they were in good condition and were not muddy 
or slippery. The intersection was in a practically level 
area, was unobstructed, and could be seen by a traveler 
approaching it for a distance of about 500 feet to the 
south and for a distance of about 460 feet to the east. 
After the appellant came up from the lower ground or 
valley east of the intersection and was within seeing 
distance of it he was seen looking to the south and 
then to the north. His companion in the car at that 
time noticed an automobile to the south. She estimated 
it was as far or somewhat farther from the intersection 
as was the car in which she was riding. She watched 
the car to the south as it moved toward the intersection. 
The car driven by appellant was going the faster. The 
companion of appellant did not have any thought of 
or anxiety about the imminence of an accident as she 
watched the car from the south until the one in which 
she was riding came to and entered the intersection. 
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The car from the south was owned and operated by 
appellee and it was then close to the intersection. It 
hit the car operated by appellant on its left side back 
of the front side of the door. It was not struck on 
its front, that part of the car was uninjured. The acci- 
dent or collision was about in the middle of the inter- 
section. Neither of the cars involved slowed nor stopped 
before they collided. A witness testified that appellee 
soon after the accident and near the place thereof said 
he did not see any car coming. The rate of speed the 
car appellant operated was estimated at 45 to 55 miles 
an hour and the speed of. the car of appellee was esti- 
mated at 20 to 30 miles an hour. The car of appellee 
was not in the intersection before the other car entered 
it. The car going west before and at the time of the 
accident was traveling straight ahead and it did not 
make any movement indicating it was changing its 
course. The point of the collision was expressed by the 
sheriff as right at the main traveled part of the north- 
south road. He said as near as he could tell the marks 
he saw at the point of the impact of the cars were 
where the usual traveled course is of that east-west 
road. He also explained “that was a graveled road, a 
country road, and like the other road, pretty near every- 
body else meeting a car was in the center of the road, 
both roads are that way.” Appellee could have seen 
the car operated by appellant at any time when it was 
within a distance of about 460 feet of the intersection. 
If there is any evidence which will sustain a finding 
for the party having the burden of proof in a cause the 
trial court may not disregard it and direct a verdict 
against him. Haight v. Nelson, 157 Neb. 341, 59 N. W. 
2d 576. In deciding the contention of appellee that ap- 
pellant was as a matter of law barred from recovery 
herein because of his contributory negligence every 
material fact which the evidence of appellant tends to 
prove should be considered for the purpose of the mo- 
tion as established. Hoerger v. City State Bank, 151 
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Neb. 321, 37 N. W. 2d 393; Canaday v. Krueger, 156 
Neb. 287, 56 N. W. 2d 123. The record prevents the 
conclusion, as appellee contends, that the evidence con- 
clusively shows that appellant was as a matter of law 
guilty of contributory negligence more than slight which 
was a proximate cause of the accident. 

Appellee charged in his answer that any injuries or 
damages sustained by appellant were caused by his 
negligence which was more than slight and the sole 
proximate cause of the accident. <A specification of 
negligence made against him therein was that he “failed 
to sound any warning or otherwise give notice of his © 
approach and of his intent to usurp the right of way in 
said intersection, knowing that the defendant (appellee) 
was” therein. The trial court expressed this in an 
_ instruction to the jury by saying that defendant by his 
answer alleged that the negligent acts of plaintiff (appel- 
lant) were the sole and proximate cause of the accident, 
injuries, and damage sustained by him, and that one of 
the negligent acts alleged against him was “failing to 
sound any warning or give notice of his approach.” 
Another part of the charge to the jury advised it “that 
the burden of proof is upon the defendant to prove 
every material affirmative allegation in his answer * * * 
by a preponderance of the evidence” subject to two 
exceptions, neither of which is important to the dis- 
cussion or conclusion of this phase of the case. The 
fact that appellant did not sound the horn on his car 
or give any other warning of his approach to the inter- 
‘section was stressed by the examination of each person 
who testified during the trial that was in a position to 
have any information on the subject and there were 
several persons who were so situated. They each an- 
swered that there was no warning given or that no 
signal was heard or seen. The absence of a warning 
by appellant was emphasized by appellee at the trial 
as negligence on his part as it is in this court by the 
statement in the brief that Mrs. Long, the wife of 
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appellant, “supported this allegation that ‘no horn was 
sounded’ Plaintiff (appellant) apparently conceded it.” 
The conclusion is then asserted that this was one of 
the acts of negligence of the appellant. 

The opportunity of each of the parties to see the other 
approaching the intersection was unobstructed and free 
from interference for the considerable distances herein- 
before stated. Appellee as he drove north toward it 
looked east and he said he could see plainly to where the 
road went over the knoll, and that there was no obstruc- 
tion whatsoever. The distance which he could see was 
more than 460 feet. He heard the noise of a car. He 
saw it plainly when it came upon the higher ground 
as it traveled toward the intersection. Appellee had all 
and more information concerning the approach of the 
car appellant was operating than the sounding of a horn 
or the giving of any signal could have afforded him. 
Any signal or warning given by appellant in the cir- 
cumstances of the record would have been futile and 
useless. His failure in this respect was not negligence 
or evidence of negligence. It had no relation to the cause 
of the accident. It was a wholly unimportant fact. The 
duty to sound a horn or give a warning during the opera- 
tion of a motor vehicle is not an absolute one. The duty 
in this regard depends upon circumstances. In this 
instance ‘the record establishes beyond the area of argu- 
ment that there was no such duty on appellant. The 
charge that the horn was not sounded or a warning given 
by appellant of his approach to the intersection should 
have been by the court entirely eliminated from con- 
sideration by the jury. Dorn v. Sturges, 157 Neb. 491, 
59 N. W. 2d 751. These comments therein’ are relevant 
in the present case: ‘With reference to whether or not 
the driver of the plaintiff's truck was guilty of negligence 
in failing to sound his horn or warn the defendant of 
his presence in approaching the intersection, the fol- 
lowing is applicable: The duty to sound a signal warn- 
ing of the approach of a motor vehicle depends largely 
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upon the circumstances of the particular case. * * * We 
believe that under the evidence the driver of the plain- 
tiff’s truck could not be found guilty of negligence in 
failing to sound his horn. Failure to do so had no rela- 
tion to the cause of the accident, and therefore was no 
part of the proximate cause thereof.” 

The jury was permitted to and may have concluded 
that appellant was more than slightly contributorily 
negligent and that his negligence in this regard was the 
proximate cause of the accident because of the instruc- 
tion coneerning the absence of a warning by appellant 
of his approach to the intersection. The court told the 
jury that appellee was required to prove all of the af- 
firmative allegations of his answer before he could have 
a verdict. The allegation that appellant did not sound 
his horn or give a warning was one of the statements 
of the answer. It must be assumed that the jury ob- 
served the mandate of the instruction. In any event it 
cannot be ascertained from the record that the jury was 
not improperly influenced by the instruction or that 
appellant was not thereby prejudiced. It must there- 
fore be determined that the giving of the instruction re- 
ferred to above was prejudicial error. Borden v. General 
Insurance Co., 157 Neb. 98, 59 N. W. 2d 141; Hoffman v. 
State, ante p. 375, 70 N. W. 2d 314. 

Appellant requested the trial court to fully advise 
the jury of the law of the road concerning the right-of- 
way of vehicles at an intersection of highways and es- 
pecially the meaning of the language of the statute 
“When two vehicles approach or enter an intersection 
at approximately the same time * * *.” § 39-751, R. R. 
S. 1943. A proposed instruction was tendered by appel- 
lant that was sufficient to advise the court as to the 
scope and substance of the desire and request of appel- 
lant. The court refused the instruction tendered and 
failed to include matters contained therein in the charge 
to the jury. This was an important subject in this case 
because each party claimed he approached the intersec- 
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tion where the accident happened first and the evidence 
was sharply conflicting. The appellant complied with 
the procedure required to permit him to challenge the 
correctness of the action of the court in this regard. In 
re Estate of Hunter, 151 Neb. 704, 39 N. W. 2d 418; Hawk- 
eye Casualty Co. v. Stoker, 154 Neb. 466, 48 N. W. 2d 623. 

The jury should have been advised on this phase of the 
case substantially as follows: That a statute of the state 
provides that when two vehicles approach or enter an 
intersection at approximately the same time, the driver 
of the vehicle on the left shall yield the right-of-way 
to the vehicle on the right, if it is traveling at a lawful 
rate of speed. 

The statute is intended to avoid collisions between ve- 
hicles at intersections and the right-of-way is not to be 
determined by the single test of which vehicle actually 
entered the intersection first, if the vehicles approached 
or entered the intersection at approximately the same 
time. The driver of a vehicle who does not have the 
right-of-way as explained herein is not justified in tak- 
ing close chances and if there is reasonable danger of 
collision if both vehicles proceed then it is his duty to 
yield the right-of-way. 

A vehicle which has entered an intersection and is 
crossing it at a lawful speed has the right-of-way over a 
vehicle approaching the intersection from a different di- 
rection into its path. 

The driver of a vehicle upon reaching an intersection 
has the right-of-way over a vehicle approaching on his 
left, and may ordinarily proceed to cross, and has a 
legal right to assume that his right-of-way will be re- 
spected by the other driver; but if the situation is such 
as to indicate to the mind of an ordinarily prudent person 
in his position that to proceed would probably result in 
a collision, then he must exercise ordinary care and 
caution to prevent an accident even to the extent of 
waiving and giving up his right-of-way to cross the in- 
tersection first. 
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A driver of a vehicle on the left is approaching an 
intersection at approximately the same time as a party 
to his right when there is such relative proximity of the 
vehicles to the intersection that, upon appraisal of all 
the factors in the situation it would appear to a man 
of ordinary prudence in his place that there is danger of 
a collision if he fails to yield or forego the right-of-way 
to cross the intersection. The statute giving right-of- 
way to a vehicle coming to or entering an intersection 
from the right over another coming to it at approxi- 
mately the same time imposes upon the driver from the 
left the duty of deciding as a man of ordinary prudence 
whether, under the circumstances, which includes a con- 
sideration of the relative distances of the approaching 
vehicles, their apparent speeds, and the probable conduct 
of the other driver, his arrival at the intersection will suf- 
ficiently precede that of the vehicle crossing his line of 
travel to warrant the reasonable belief that he can safely 
cross the intersecting road or highway ahead of it. 
Thrapp v. Meyers, 114 Neb. 689, 209 N. W. 238, 47 A. L. 
R. 585; Klement v. Lindell, 139 Neb. 540, 298 N. W. 137; 
Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 569; Evans v. 
Messick, 158 Neb. 485, 63 N. W. 2d 491; Annotation, 175 
A. L. R. 1013; 5 Am. Jur., Automobiles, § 297, p. 666; 
60 C. J. S., Motor Vehicles, § 362, p. 865; 2 Blashfield, 
Cyclopedia of Automobile Law and Practice (Perm. Ed.), 
§ 993, p. 217; 1 Berry, The Law of Automobiles (7th Ed.), 
§ 3.16. 

The judgment should be and it is reversed and the 
cause is remanded for further proceedings. 

REVERSED AND REMANDED. 
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County or Scotts BLuFF, STATE OF NEBRASKA, A 
GOVERNMENTAL SUBDIVISION, APPELLANT, V. 
Puitipe HARTWIG ET AL., APPELLEES. 

71 N. W. 2d 507 


Filed July 15, 1955. No. 33687.’ 


1. Waters. Water which appears upon the surface of the ground 
in a diffused state with no permanent source of supply or regu- 
lar course is regarded as surface water. 

2. . Surface water is a common enemy and the proprietor 
may by embankment or dike or otherwise defend himself against 
its encroachments and will not be liable in damages which may 
result from the deflection and repulsion defended against, 
provided that the proprietor in making defense on his own land 
himself exercised ordinary care, and provided he so uses his 
own property as not to unnecessarily and negligently injure 
another. 


The right of the owner, without negligence, to pro- 
tect his land against surface water is a continuing one and the 
right is commensurate with the necessity for protection. 
While one may fight surface water and protect his 
premises against it by the use of reasonable means, he cannot 
collect it in a large body and flow it onto the land of a lower 
proprietor to his injury. 

Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a ditch, swale, or 
draw in its primitive condition, its flow cannot be arrested or 
interfered with by a landowner to the injury of neighboring 
proprietors. 

6. Easements. An easement by prescription can be acquired only 
by an adverse user for 10 years and in cases of this character 
the prescriptive right will not commence to run until some act 
or fact exists giving the party against whom the right is 
claimed a cause of action. 

7. Easements: Waters. An easement may be acquired by pre- 
scription, or by open, notorious, exclusive, and adverse use 
for a period of 10 years, for the flow of water in a watercourse 
or its flood plane. The rule however has no application to 
surface waters. 

8. Waters. What would be illegal in the disposition of surface 
or other waters in a private individual, is likewise illegal when 
attempted by the public authorities, unless by agreement, or 
in the exercise of the power of eminent domain and by the 
payment of damages, the public authorities have acquired the 


824. NEBRASKA REPORTS [Vot. 160 
County of Scotts Bluff v. Hartwig 


right to collect and discharge the water upon the land of 
another. 


APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Holtorf & Hansen and Byron M. Johnson, for appel- 
lant. 


Neighbors & Danielson, Townsend & Youmans, for 
appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


WENKE, J. 

This action was brought in the district court for Scotts 
Bluff County. It was brought by the County of Scotts 
Bluff for the purpose of obtaining a mandatory injunc- 
tion to compel certain parties it had made defendants 
therein to remove an earthen dike or embankment they 
had placed on their lands, which dike or embankment 
the county alleged obstructed the natural flow of surface 
waters, and to permanently enjoin these same defend- 
ants from in any way interfering with the natural drain- 
age thereof. The basis for the action is the claim that 
the earthen dike or embankment caused the surface 
waters to back up and stand on the county’s road and 
thus temporarily prevented its use and caused damage 
thereto. The trial court entered a decree against the 
county and denied it the relief asked for. The county 
thereupon filed a motion for new trial and has appealed 
from the overruling thereof. 

In our consideration of the record the following is ap- 
plicable: “It is the duty of the court to try the issues 
de novo and to reach an independent conclusion without 
being influenced by the findings of the district court ex- 
cept to the extent the evidence is in irreconcilable con- 
flict, and as to that the court may consider the fact that 
the trial court saw the witnesses, observed their manner 
of testifying, and accepted one version of the facts rather 


VoL. 160] JANUARY TERM, 1955 825 
County of Scotts Bluff v. Hartwig 


than the opposite.” Keim v. Downing, 157 Neb. 481, 59 
N. W. 2d 602. 

The latter part of the foregoing quote has particular 
application to the evidence submitted relating to the 
condition existing at the corner involved immediately 
prior to the building by defendant Philipp Hartwig of 
a small house in the southeast corner of his farm. This 
he did in the spring of 1944. We shall hereafter refer 
thereto as a laborer’s house. 

The lands involved are the east half of Section 11 and 
the west half of Section 12, both sections being in Town- 
ship 22 North, Range 56 West of the 6th P. M., in Scotts 
Bluff County. Philipp Hartwig is the owner of the north- 
east quarter of Section 11 and has been since 1927. His 
two sons, Henry and Conrad, are the owners of the north- 
west quarter of Section 12 and have been since 1946. 
They, with their respective wives, were made defend- 
ants herein and are the appellees. 

The Mitchell Irrigation District was originally made a 
party to the action. The action was dismissed as to the 
district. No appeal was taken therefrom. It is, there- 
fore, not a party to this appeal. 

The county many years prior to the commencement of 
this action, but just how long ago is not shown, opened 
the section-line road between the southwest quarter of 
Section 12 and the southeast quarter of Section 11 and 
established and opened a county road between the north- 
east quarter and southeast quarter of Section 11. In 
the beginning this road was just a trail between two 
fences but gradually it has been improved by grading 
and gravelling until it has become a main county road 
regularly used as a mail and school bus route. The grad- 
ing of the road resulted in borrow pits being cut along 
both sides of the road as it traverses this area. 

The Mitchell Irrigation District, many years prior 
to the commencement of this action, but just how long 
ago is not shown, built an irrigation lateral in the south- 
west quarter of Section 12 running in a north-south direc- 
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tion along the west side thereof and just east of the sec- 
tion-line road. When this lateral reaches the point where 
the county road turns west the lateral also turns at an 
angle to the west until it reaches the section line. It 
then turns to the north and runs in the section line be- 
tween the northwest quarter of Section 12 and the north- 
east quarter of Section 11. The west bank of this irriga- 
tion lateral is substantially higher than the surrounding 
areas with one exception, that is, at a point just east 
of where the county road turns west. At this point the 
irrigation lateral passes through a cement culvert which 
runs under a private lane. This lane extends from the 
turn in the road east onto the northwest quarter of Sec- 
tion 12. At the point of this culvert the irrigation lateral 
has no banks. 

There was also an irrigation lateral built along the 
entire south side of the northeast quarter of Section 11. 
Just when the lateral was built is not shown but it ap- 
parently has been there for many years. The south part 
of this quarter slopes to the north and this lateral was 
and is used for irrigating the southern part thereof. 

All the land herein involved slopes gently from the 
southwest to the northeast. In its natural state, before 
the building of these irrigation laterals, the moisture 
falling thereon would flow toward the northeast as dif- 
fused surface waters. After these irrigation laterals 
were built the surface waters, when they reached the 
banks of these irrigation laterals, turned and flowed 
either to the north or east, depending upon which lateral 
turned its flow. This caused the surface waters to collect 
at the turn in the road and on the northeast corner of 
the southeast quarter of Section 11. Just how large an 
area drains into this corner is not shown but apparently 
it is not very large. However, the water collecting in 
the corner has always caused the turn in the road to be 
wet and boggy after almost every rain of any con- 
sequence. 

When this water collected in this corner it did not, 
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prior to 1944, reach a sufficient height that any substan- 
tial amount ever flowed north onto the northeast quarter 
of Section 11 and very little flowed east over the culvert 
and down the lane onto the northwest quarter of Section 
12.. It is apparent that the reason why it did not flow 
onto the northeast quarter of Section 11 was because of 
the irrigation lateral along the south side thereof and 
also because of the dirt and sand that had collected in 
the line of the fence running from the east end of the 
lateral east to the bank of the Mitchell Irrigation District 
lateral. 

In the spring of 1944 Philipp Hartwig built a laborer’s 
house on the southeast corner of his land. In connection 
with doing so he removed a section of the irrigation lat- 
eral and fence along the south line of his farm, just south 
of the house, and leveled off the ground where the lateral 
and fence had been. This somewhat lowered the general 
elevation of this area. Nothing happened, however, until 
June 1952. Then a heavy rain, augmented by water 
flowing over the west bank of the Mitchell Irrigation Dis- 
trict lateral, caused sufficient water to collect in the 
corner that it flowed north onto the southeast corner of 
Philipp Hartwig’s land, past the small house he had built 
there, and north onto the field for some 600 to 700 feet. 
There it ponded and drowned out about 10 acres of beans. 
The northeast quarter of Section 11 slopes from the south 
to the north and from the north to the south with an 
over-all general slope to the northeast. However, with 
the irrigation lateral along the east side thereof any water 
running on the land will collect in a pond along the 
east side thereof, about equal distance from the north and 
south line, and stay there until it evaporates or seeps 
away. 

In October 1952, in order to correct this condition, 
Philipp Hartwig caused an earthen dike or embankment 
to be built along the south side of his land, just south 
of the laborer’s house, and extended it far enough to 
the east so as to cover the culvert in the lane running 
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to the east onto the northwest quarter of Section 12. 
When another heavy rain came in June 1953 the sur- 
face waters therefrom, which were again substantially 
augmented by water flowing from the Mitchell Irriga- 
tion District’s lateral, were prevented from running 
either north or east by this earthen bank. As a result 
they collected in this corner to a considerable depth and 
spread out onto the northeast corner of the southeast 
quarter of Section 11. The water did some damage to 
the road and for some 36 hours prevented the road from 
being used for travel. As already stated, it is to remove 
this dike or earthen embankment, and to permanently 
prevent it from being rebuilt, that this action was in- 
stituted. 

Recognizing that the situation involves surface waters 
appellant suggests this court should overrule all its pre- 
vious cases relating thereto and adopt the civil law rule 
as the law in force in this state, citing the fact that in 
Leaders v. Sarpy County, 134 Neb. 817, 279 N. W. 809, 
we cited Heier v. Krull, 160 Cal. 441, 117 P. 530, with ap- 
proval. To fully understand the extent to which the 
rule announced in Leaders v. Sarpy County, supra, has 
application in this state we call attention to Jorgenson v. 
Stephens, 143 Neb. 528, 10 N. W. 2d 337, and Snyder v. 
Platte Valley Public Power & Irr. Dist., 144 Neb. 308, 
13 N. W. 2d 160, 160 A. L. R. 1154, wherein its applica- 
tion is discussed. We think the principles applicable to 
surface waters, and which are here controlling, are not 
in confusion as appellant suggests. Insofar as here ma- 
terial they are as follows: 

“Water which appears upon the surface of the ground 
in a diffused state with no permanent source of supply 
or regular course is regarded as surface water.” Cour- 
ter v. Maloley, 152 Neb. 476, 41 N. W. 2d 732. 

“Surface water is that which is diffused over the 
surface of the ground, derived from falling rains or 
melting snows, and continues to be such until it reaches 
some well-defined channel in which it is accustomed 
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to and does flow with other waters, whether derived 
from the surface or springs, and it then becomes the 
running water of a stream and ceases to be surface 
water.” Jack v. Teegarden, 151 Neb. 309, 37 N. W. 2d 
387. See, also, Snyder v. Platte Valley Public Power 
& Irr. Dist., supra; Cooper v. Sanitary Dist. No. 1, 146 
Neb. 412, 19 N. W. 2d 619; Schomberg v. Kuther, 153 
Neb. 413, 45 N. W. 2d 129. 

“* * = Surface water is a common enemy and the 
proprietor may by embankment or dike or otherwise 
defend himself against its encroachments and will 
not be liable in damages which may result from the 
deflection and repulsion defended against, provided that 
the proprietor in making defense on his own land him- 
self exercised ordinary care, and provided he so uses 
his own property as not to unnecessarily and negli- 
gently injure another.” Snyder v. Platte Valley Public 
Power & Irr. Dist., supra. See, also, Jorgenson v. 
Stephens, supra; Courter v. Maloley, supra; Schomberg 
v. Kuther, supra. 

“The right of the owner, without negligence, to pro- 
tect his land against surface water is a continuing one 
and the right is commensurate with the necessity for 
protection.” Courter v. Maloley, supra. 

“Every proprietor may lawfully improve his property 
by doing what is reasonably necessary for that purpose, 
and unless guilty of some act of negligence in the man- 
ner of its execution, will not be answerable to an ad- 
joining proprietor, although he may thereby cause the 
surface water to flow on the premises of the latter to 
his damage; but if, in the execution of such enterprise, 
he is guilty of negligence, which is the natural and 
proximate cause of injury to his neighbor, he is ac- 
countable therefor.” Schomberg v. Kuther, supra. See, 
also, Muhleisen v. Krueger, 120 Neb. 380, 232 N. W. 
735; Courter v. Maloley, supra. 

“While one may fight surface water and protect his 
premises against it by the use of reasonable means, he 
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cannot collect it in a large body and flow it onto the 
land of a lower proprietor to his injury. Todd v. York 
County, 72 Neb. 207, and cases there cited.” Roe v. 
Howard County, 75 Neb. 448, 106 N. W. 587,5 L. R. A. 
N.S. 831. See, also, Schomberg v. Kuther, supra; Keim 
v. Downing, supra; Ricenbaw v. Kraus, 157 Neb. 723, 
61 N. W. 2d 350; Hengelfelt v. Ehrmann, 141 Neb. 322, 
3 N. W. 2d 576. 

“ ‘Surface waters may have such an accustomed flow 
as to have formed at a certain place a channel or course, 
cut in the soil by the action of the water, with well- 
defined banks, and having many of the distinctive at- 
tributes of a watercourse; and though there are no 
exceptions to the general rule except from necessity, 
this may constitute an exception, and if the flow is 
stopped by the erection of an embankment across and in 
the channel, some provision may be necessary for the 
allowance of the regular flow of the surface waters.’ 
(Town v. Missouri P. Ry. Co., 50 Neb. 768, 70 N. W. 
402.) This same doctrine was enunciated in Jacobson 
v. Van Boening, 48 Neb. 80, and Morrissey v. Chicago, 
B. & Q. R. Co., 38 Neb. 406.” Muhleisen v. Krueger, 
supra. 

“Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a ditch, 
swale, or draw in its primitive condition, its flow can- 
not be arrested or interfered with by a landowner to 
the injury of neighboring proprietors.” Schomberg v. 
Kuther, supra. See, also, Snyder v. Platte Valley Pub- 
lic Power & Irr. Dist., supra; Jack v. Teegarden, supra; 
Courter v. Maloley, supra; McGill v. Card-Adams Co., 
154 Neb. 332, 47 N. W. 2d 912; Ricenbaw v. Kraus, supra. 

The latter is not the situation here as the surface 
waters have never flowed in any well-defined course 
on appellees’ lands, either natural or artificial. It is 
‘true that it had collected in this corner for many years. 
but there is no evidence that this collecting resulted in 
dumping it on appellees. In fact the evidence shows 
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that until 1952 it just collected in the corner and stayed 
there. 

“An easement by prescription can be acquired only by 
an adverse user for ten years (Omaha & R. V. R. Co. v. 
Rickards, 38 Neb. 847); and in cases of this character 
the prescriptive right will not commence to run until 
some act or fact exists giving the party against whom 
the right is claimed a cause of action.” Roe v. Howard 
County, supra. See, also, Courter v. Maloley, supra. 

Under the conditions here shown to have existed no 
cause of action accrued to appellees until 1952. Situa- 
tions may arise when conditions have so changed that 
the doctrine of estoppel will apply. See Johnk v. 
Union P. R. R. Co., 99 Neb. 763, 157 N. W. 918, L. R. A. 
1916F 403. That is not the situation here. 

In any event, as we said in Courter v. Maloley, supra, 
although “An easement may be acquired by prescrip- 
tion, or by open, notorious, exclusive, and adverse use 
for a period of ten years, for the flow of water in a 
watercourse or its flood plane. The rule however has 
no application to surface waters.” 

Since the county was, by statute, required to keep 
its roads open to travel does that fact give it an ab- 
solute right to drain surface waters upon lands ad- 
joining a county road? In this regard we have said: 
“It is well settled that what would be illegal in the 
disposition of surface or other waters in a private in- 
dividual, is likewise illegal when attempted by the 
public authorities, unless by agreement, or in the 
exercise of the power of eminent domain and by the 
payment of damages, the public authorities have ac- 
quired the right to collect and discharge the water 
upon the land of another.” Roe v. Howard County, 
supra. 

“What a private landowner may not do neither may 
a county nor other public authority do, except in the 
exercise of eminent domain.” Purdy v. County of 
Madison, 156 Neb. 212, 55 N. W. 2d 617. 
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That the county has ample authority to relieve itself 
of this situation is evidenced by statutes relating to 
this duty. As an example see section 39-218, R. R. S. 
1943. We find it must pursue such a course and that 
the statute provides an adequate remedy for that pur- 
pose. In other words, the county cannot take a land- 
owner’s property for this purpose without paying the 
damage he suffers as a result thereof. 

We come then to the only question remaining, that 
is, were appellees negligent in constructing the dike 
and, if not, did they unnecessarily injure the county 
road by constructing it? We find nothing to indicate 
the dike or embankment was negligently constructed nor 
do we find its construction unnecessary for without it 
the land of Philipp Hartwig will be seriously and per- 
manently damaged. We find what appellees did was a 
reasonable exercise of their right to repel these sur- 
face waters. 

In view of the foregoing we have come to the con- 
clusion that the judgment of the trial court is correct. 
We therefore affirm its action. 

AFFIRMED. 
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1. Statutes. In construing a statute to determine the legislative 
-intent a court may consider the history of its passage, the 
amendments offered, and action taken by the Legislature thereon. 

2. Schools and School Districts. The provision in section 79-402, 
R. S. Supp., 1953, that any plan of reorganization must be 
submitted to the state committee for school district reorganiza- 
tion and be approved by it before a hearing is had, relates only 
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to any plan of reorganization proposed by a group of districts 
under the provisions of sections 79-426.20 and 79-426.21, R. S. 
Supp., 1953. 


APPEAL from the district court for Hitchcock County: 
VicTtoR WESTERMARK, JUDGE. Reversed and remanded 
with directions. 


Charles M. Bosley and Robert C. Bosley, for appellants. 
Jack H. Hendrix, for appellee. 


Heard before Simmons, C. J., CaRTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Smmmons, C. J. 

This is an action in mandamus. Plaintiffs sought a 
writ commanding the defendant as county superintend- 
ent of schools to fix a date for hearing on petitions to 
create a new school district from three existing districts, 
to give notice of the hearing, and for other appropriate 
relief. 

Issues were made and trial was had. The trial court 
denied the writ and dismissed the cause. Plaintiffs 
appeal. 

We reverse the judgment of the trial court and remand 
the cause with directions to issue the writ. 

The facts are stipulated. All of the electors of School 
District No. 36, 13 of the 14 electors in School District 
No. 15, and all of the electors in School District No. 42 
in Hitchcock County filed petitions with the defendant 
county superintendent of schools, petitioning that School 
Districts No. 36 and No. 15 be attached to School District 
No. 42. The defendant thereafter submitted the matter 
to the state committee for the reorganization of school 
districts. That body did not approve the plan. The de- 
fendant then refused to fix a date for a hearing on the 
petitions. This action followed. 

Plaintiffs rely on the provisions of section 79-402, R. 
S. Supp., 1953, providing: “The county superintendent 
shall create a new district from other districts, * * * 
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upon petitions signed by fifty-five per cent of the legal 
voters of each district affected. * * * Before the county 
superintendent authorizes any changes as provided in 
this section, the county superintendent must fix a date 
for hearing and give all interested parties an opportunity 
to be heard at such hearing.” 

In Cacek v. Munson, ante p. 187, 69 N. W. 2d 692, 
we held: “* * * where the record of the proceedings be- 
fore a county superintendent of schools in a proper hear- 
ing upon petitions filed under section 79-402, R. S. Supp., 
1953, discloses that 55 per cent or more of the legal voters 
of each school district affected have filed petitions re- 
questing a change of boundaries, the county superintend- 
ent has the jurisdiction and mandatory duty to order 
the boundary changes requested by such petitions.” 

This was followed in Olsen v. Grosshans, ante p. 543, 
71 N. W. 2d 90. 

Defendant relies on a provision of the statute not 
involved in the above two decisions. In 1953, the Legis- 
lature amended section 79-402, R. S. Supp., 1951, in part 
by inserting therein the following: “Any plan of reor- 
ganization must be submitted to the state committee for 
school district reorganization and be approved by it be- 
fore a hearing is had.” Laws 1953, c. 295, § 1, p. 999. 
This provision, mandatory in form, is relied on by the 
defendant. 

The question then is the controlling effect, if any, of 
the 1953 provision upon the mandatory duty of the de- 
fendant which the plaintiffs invoke. 

The key to the answer is found in the use by the Legis- 
lature of the phrase ‘Any plan of reorganization” as the 
subject of the sentence in the 1953 amendment. 

Legislation with reference to the powers of the county 
superintendent to change the boundaries of school dis- 
tricts is of long standing. The Legislature in 1949 en- 
acted a comprehensive recodification of school laws. 
Laws 1949, c. 256, p. 689. It enacted the first of the 
two provisions above quoted relied on by plaintiffs. The 
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second sentence above quoted, relied on by plaintiffs, 
was enacted as an amendment in 1951. Laws 1951, c. 
276, § 1, p. 928. 

Also in 1949, the Legislature enacted an independent 
act cited as the “Reorganization of School Districts Act.” 
Laws 1949, c. 249, p. 673. This act as amended became 
sections 79-426.01 to 79-426.19, R. R. S. 1943. 

In the above act the Legislature created a state com- 
mittee for the reorganization of school districts and, in 
each county, a county committee for the reorganization 
of school districts. The duty of recommending plans 
and procedures for the reorganization of school districts 
was placed on the state committee. The county com- 
mittee was required to consider and determine whether 
or not the changes should be attempted. The act like- 
wise provided that the county committee could formu- 
late plans of reorganization of school districts which were 
to be submitted to the state committee for review. The 
Legislature then, in substance, in 1949 provided for two 
ways of initiating plans of reorganization at the same 
session in which it enacted the first of the two provisions 
relied on by plaintiffs. The Legislature amended the 
1949 Act in 1951 (Laws 1951, c. 278, p. 937) in ways not 
material here. 

When the 1953 Legislature met, there existed in the 
statutory law the provisions above quoted as to the power 
and duty of the county superintendent to create new 
districts from other districts, and the two plans for the 
reorganization of school districts set up in the reorgani- 
zation act. 

We have held that in construing a statute to determine 
the legislative intent a court may consider the history 
of its passage, the amendments offered, and action taken 
by the Legislature thereon. State ex rel. Taylor v. Hall, 
129 Neb. 669, 262 N. W. 835. 

‘Accordingly we go to Legislative Bill 279 introduced 
in the 1953 Legislature. By its title, in part it was an act 
to amend section 79-402, R. S. Supp., 1951, “to provide 
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that the county committee for reorganization of school 
districts may create a new district from other districts 
ee HD 

This bill in its first section proposed, so far as is ma- 
terial here, to amend section 79-402, R. S. Supp., 1951, as 
it then existed, by transferring the power of the county 
superintendent to the county committee for the reorgani- 
zation of school districts. It is pointed out that “the unit- 
ing of one or more established districts” could be accom- 
plished by the reorganization methods. § 79-426.02, R. 
R. S. 1943. In sections 2 and 3 it was proposed to grant 
power to “a group of districts” to institute a plan of re- 
organization, by petition, which was to be sent to the 
state committee which was required to make a personal 
check of the plan proposed in conjunction with the 
county committee. 

Legislative Bill 279 as amended became Laws 1953, c. 
295, p. 999. Section 1 as enacted is now section 79-402, 
R. S. Supp., 1953, and sections 2 and 3 became sections 
79-426.20 and 79-426.21, R. S. Supp., 1953. 

The provision of the title of the bill as introduced, 
above quoted, was omitted from the title of the act as 
passed. 

The language in section 1 of the bill providing for the 
transfer of the power of the superintendent to the county 
committee was eliminated and the language granting 
power to the county superintendent was re-enacted. The 
re-enacted section contained the new sentence quoted 
above upon which defendant relies. 

In the same act the Legislature authorized a third 
method of reorganization of school districts to be in- 
itiated by “a group of districts,” provided for conjunctive 
consideration by the state and county committee, and 
“The proposal, as finally approved or as amended, shall 
be returned to the county superintendent who shall call 
an election, * * *.” 

What then is the scope of the phrase “Any plan of 
reorganization”? Does it relate to any reorganization, 
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or to any of the three plans of reorganization, or to any 
plan of reorganization advanced by “a group of districts” 
under the 1953 act? 

The Supreme Court of Iowa was confronted with a 
similar problem. There a statute related to “any plan 
of consolidation” of school districts. The court pointed 
out that Iowa had an “official plan method” and a 
‘peoples’ petition method” of creating new districts. It 
was held that because the Legislature had enacted a plan 
of reorganization method and also had made provision 
for the creation of consolidated districts by petition as 
an independent procedure, that the statute applied only 
to every plan initiated under the plan of reorganization 
act. See Smaha v. Simmons, 245 Iowa 163, 60 N. W. 
2d 100. That reasoning is applicable here. 

Does the phrase “Any plan of reorganization” relate 
to the state or county committee method? We decide it 
does not for the reason that under those procedures 
the state committee has only advisory powers and there 
appears no legislative intent to change that power. See 
8§ 79-426.07 and 79-426.12, R. S. Supp., 1953. 

It necessarily follows that it relates to the “a group 
of districts” plan of reorganization which was set up in 
the same act where the “Any plan of reorganization” 
provision was enacted: The provision in section 79-402, 
R. S. Supp., 1953, here considered fixes a mandatory 
power in the state committee. The provision in section 
79-426.21, R. S. Supp., 1953, fixes a mandatory duty in 
the county superintendent after the “a group of districts” 
plan is approved or approved as amended by the state 
committee acting in conjunction with the county com- 
mittee. “As so construed and applied, the conflict in the 
considered provisions of section 79-402, R. S. Supp., 1953, 

‘does not arise. This is in accord with the reasoning fol- 
lowed in Smaha v. Simmons, supra, that the Legislature 
had in mind the specific subject matter of the law it 
was enacting. 

Accordingly, we hold that the provision in section 79- 
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402, R. S. Supp., 1953, that “Any plan of reorganization 
must be submitted to the state committee for school dis- 
trict reorganization and be approved by it before a 
hearing is had” relates only to any plan of reorganization 
proposed by “a group of districts” under the provisions 
of sections 79-426.20 and 79-426.21, R. S. Supp., 1953. 

The judgment of the trial court is reversed and the 
cause remanded with directions to issue the writ prayed 
for by plaintiffs in accord with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


INDEX 


Adverse Possession. 


1. 


Agency. 


Where a claimant has shown use of land for a period 
of time sufficient to acquire an easement by adverse 
user, the use will be presumed to be under a claim 
of right. The owner of the servient estate has 
the burden of rebutting the prescription by show- 
ing the use to be permissive. Hopkins v. Hill ........ 
Acquiescence on the part of the owner which is 
necessary to acquisition of a prescriptive easement 
means passive assent or submission, quiescence, or 
consent by silence. Hopkins v. Hill ..0.0.....ccssscceeeee 
If the use of an easement has been open, adverse, 
notorious, peaceable, and uninterrupted, the owner 
of the servient tenement is charged with knowl- 
edge of such use, and acquiescence in it is implied. 
Hlopleins 9, Hill .c.coseccesooe-scccceseceeceseseenesennscsancsaceesstonseeeesee 
The extent and nature of an easement is deter- 
mined from the use actually made of the property 
during the running of the prescriptive period. 
Hopicins Vv. Hall ..csecc.cccosacssnsecnsesnessarecnnaccssuvenccncecssecssensacses 
The term “exclusive use’ does not mean that no 
one has used the roadway except the claimant of 
the easement. It simply means that his right to 
do so does not depend upon a similar right in 
Others. Hopltins v. Hall ne. .cee cesecesssscessecceccsenessesesesencces 


The knowledge of an agent acting within the scope 
of his authority is ordinarily imputable to his 
principal. Selig v. Wunderlich Contracting Co. .... 
Generally a principal is not liable for physical harm 
caused by the negligent physical conduct of an agent 
who is not a servant, during the performance of 
the principal’s business, unless the act was done 
in the manner directed or authorized by the prin- 
cipal or the result was one intended or authorized 
by the principal. Crane v. Whitcomb ............-----0+0 


Appeal and Error. 


1. 


The provisions of a mandate of the Supreme Court 
should be considered as a whole in determining 
what was decided on appeal. Asbdbra v. Dean ........ 
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When a mandate of the Supreme Court makes the 
opinion of the court a part thereof by reference, 
the opinion should be examined in conjunction with 
the mandate to determine the nature and terms of 
the judgment to be entered or the action to be 
taken thereon. Asbra v. Dean ...2......cc1cccceeceeeseeeeeee 
TUTGENSEN Vi AINSCOW oo..cecceecscsececceesseeecseesesceseeccersteneenees 
When a mandate of the Supreme Court is in the 
same general language of the opinion in its di- 
rections to the lower court, reference may be made 
solely to the opinion to determine whether the lower 
court’s decree is in accordance with the mandate. 
ASDA: VE DOGn « siccsecnnccaaiincssctesidecte eiwesteeciesenseees 
The verdict of a jury, based on conflicting evi- 
dence, will not be disturbed unless clearly wrong. 
Granger V. BY PINE ...iccceneecenecceesnneccnnecteeesecnecenceneeensneceacers 
Welstead v. Ryan Construction Co. ..... Bs 
Kohrt Vo Hammond 0002... .eeecccecceecenenneeecnecneceseeneceeeenesensenee 
Instructions are to be considered together, and 
if as a whole they fairly state the law applicable 
to the evidence when so construed, error cannot 
be predicated on the giving thereof. Granger v. 
BY PNO= costo venseevseci lish occ eccasmd easel sidtoteevien Biveaees 
An affidavit used on the hearing of an issue of 
fact must be offered in evidence in the trial court 
and preserved in and presented by a bill of excep- 
tions to be available for consideration in the Su- 
preme Court. Powell v. Van Donselaar. ..............0--+ 
A motion for a new trial not timely filed does 
not enlarge the time within which a notice of appeal 
must be filed after the rendition of judgment. 
Powell v. Van Donselaar .0........ccccccncccecessescessenessceensescees 
The Supreme Court does not obtain jurisdiction 
of an appeal from the district court unless notice 
of appeal is filed and docket fee deposited with 
clerk within 1 month from rendition of judgment 
or overruling of motion for new trial timely filed. 
Powell v. Van Donselaar -.2..........-ccccecccceecenncseeeneeesnceesnee 
The Supreme Court takes judicial notice of the 
mandatory requirements of the statute with refer- 
ence to filing of notice of appeal and effect of failure 
to comply therewith. Powell v. Van Donselaar .... 
Any question, except jurisdiction of the court, 
must be presented to or passed on by the trial 
court to be available for consideration and de- 
termination in the Supreme Court. Reller v. Ankeny 
If the adjudication of a cause by the district court 
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is the only one that is permitted by the record, 
the judgment will not be disturbed because of an 
error of that court. Feller v. Ankeny ............-2-.-.. 
It is not error to refuse to give a requested in- 
struction containing abstract principles of law 
where no effort is made therein to apply the rule 
to the particular evidence and issues of the case to 
which it is claimed it is applicable. Segebart v. 
GED OLY sucsslsscncctieve nei lias i esedlioivngs eceGnckees bases disachduscesaubentie ts 
It is not error to fail to instruct relative to the 
purchasing power of money. It is not a proper 
subject for an instruction. Segebart v. Gregory .... 
Error cannot be predicated upon the giving of an 
instruction substantially similar to one requested 
by the party seeking to reverse the judgment. 
Segebart V. Gregory _.........ceccccecccecenceveseescessecsseenseecceaeees 
The record of a court properly authenticated 
where a matter originated or was tried imports 
absolute verity and cannot be contradicted, varied, 
or changed by oral testimony or any extrinsic evi- 
dence. Segebart V, Gregory ......ccccccscsseccccsevssescereeceee 
A party is not permitted to proceed with a trial 
without objection and, if unfavorable, contend that 
a mistrial should have been declared, when he did 
not ask for the same at the time. Segebart v. 
GEG OT Y,, ~csccnsscccisssuscd sat eerie te tise dense seedex eles eee owes 
In determining the sufficiency of evidence to sus- 
tain a verdict, it must be considered most favorably 
to the successful party, any controverted fact must 
be resolved in his favor, and he must have the 
benefit of inferences reasonably deducible from it. 
Welstead v. Ryan Construction C0. -o......c.cccccsccsceccsone 
Errors assigned but not discussed will not ordi- 
narily be considered by the Supreme Court. Wel- 
stead v. Ryan Construction Co. ou...cceecsceescscesceseeecesees 
The trial court has the duty to instruct the jury 
on issues presented by the pleadings and evidence, 
whether requested to do so or not, and a failure 
so to do constitutes prejudicial error. Welstead v. 
Ryan Construction C0. -......sc-ccccceccessesesesnsceceneesesnesesnsssene 
It is error to submit issues upon which there is no 
evidence to sustain an affirmative finding. Wel- 
stead v. Ryan Construction Co. ......cccecesessccsscseccecsccececee 
In a law action findings of fact by the court have 
the same force and effect as the verdict of a jury, 
and if there is competent evidence to support them, 
such findings will not be disturbed on appeal. 


841 


AT 


64 


64 


64 


64 


64 


87 


87 


87 


87 


842 


22. 


23. 


24, 


25. 


26. 


27. 


28. 


29. 


30. 


INDEX VoL. 160] 


Terry Bros. & Meves v. National Auto Ins. Co. .... 
Where there is no bill of exceptions and are no 
facts for review, the only question presented is that 
of whether or not the pleadings support the decree 
or judgment. Fred Egger Sons v. Welsh ...........-. 
Gernandt v. Beckwith ......ccccccececcesccserceccncessecssssesseeesees 
A judgment in an equity case will not be reversed 
because inadmissible evidence was admitted over 
objection. The Supreme Court disregards such evi- 
dence in the trial de novo on the record. Shepard- 
son v. Chicago, B. & Q. BR. BR. CO. cesceecsssececsseeeserecceee 
On appeal from an order of the Nebraska State 
Railway Commission, while acting within its juris- 
diction, the question for determination is the suf- 
ficiency of the evidence to prove that the order is 
not unreasonable or arbitrary. Chicago, B. & Q. 
RoiRe Cov as Betpery 3 sccscce eek acs haves es tessaandanaihs 
Where the determination of the issues in a divorce 
action depends upon the reliability of the witnesses, 
the conclusion of the trial court will be carefully 
regarded by the Supreme Court. Sewell v. Sewell 
When, without timely and proper objection, a mo- 
tion to dismiss is treated by the parties as the 
equivalent of a general demurrer, it will be so 
treated on appeal to the Supreme Court. Cacek 
W5  MUNSON, a2 celooiiesctecctesscce hice cen ceusas eset cetlescetucancaceseuectedece 
The Supreme Court in determining if findings of 
the district court are sustained by evidence must 
consider the proof and permissible inferences there- 
from most favorably to the successful party. Otto 
Gas, Ine. v. Stewart ......ceeeeneeecssesssesseccccecccecsnseenecceeseee 
The findings of a trial court in an action at law 
have the effect of a verdict of a jury and will not 
be disturbed on appeal unless they are clearly 
wrong. Otto Gas, Inc. v. Stewart .....cccccceceseee as 


When the Supreme Court reverses a decree and 
remands the cause with directions to enter a spe- 
cific judgment or decree, the mandate is final 
and conclusive upon all parties as to all matters 
so directed, and no new defenses can be entertained 
or heard in opposition thereto. Jurgensen v. Ain- 
S60W © shite beech ee 
When a cause has received the consideration of the 
Supreme Court and has been remanded with spe- 
cific directions, the court to which such mandate 
is directed has no power to do anything other than 
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to enter judgment in accordance with such man- 
date. Jurgensen Vv. AtNsCOw  ..........scceecceccceccccsnsenseeeeee 
It is prejudicial error for a trial court to submit 
an issue of fact to the jury upon which there is no 
real conflict in the evidence. Selig v. Wunderlich 
Contracting C0 oi i2 cokes ec ec hese eased steeds 
It is error to submit the question of future dam- 
ages to the jury where such an instruction has no 
support in the evidence. Selig v. Wunderlich Con- 
ErOCENG (CO. ii ene teak rece bchcactasansl Siwacsadetientvcccee 
Procedure on appeal whete trial court has sus- 
tained motion for new trial stated. Gain v. Dren- 
MON: cB access iti staat ol eesti Tasciat ei vleeylda cae cceadseualacetee 
In the absence of a valid bill of exceptions, the 
only issue that can be considered on appeal is the 
sufficiency of the pleadings to sustain the judgment. 
Abbott w.State: <. cine ech cee cis neath sete etecbees 
Where a defendant in a criminal action has vol- 
untarily paid a fine imposed upon him, he waives 
his right of appeal. Abbott v. State... 


The reception of evidence collateral to any issue in 
the case intended to affect the credibility of a wit- 
ness is usually within the discretion of the trial 
court, and the ruling concerning it is not reason 
for reversal of the judgment in the absence of an 
abuse of discretion. Hampton v. Struve -....022.....-. 


The ruling of the trial court on a question involving 
misconduct of the jury will not be disturbed in 
the absence of a showing of an abuse of discre- 
tion. Kohrt v. Hammond uuccececcecccesseccceceeeseceeceeoee 


Where a juror: during a trial acquires information 
that appears to relate itself to the issues of the 
case, it will not vitiate the verdict unless the facts 
gained are of such a character as to enable a 
reviewing court to say that they influenced the 
juror in reaching the verdict rendered. Kohrt v. 
FLQIMMONG: -sessivcbsnascocnccncddacstsietanvecsguaqedsts send toule iedalecatatelen 


In reviewing the action of a board of adjustment 
granting a variation from the provisions of a zon- 
ing ordinance, the decision of the board will not 
be disturbed unless it is found to be illegal, or from 
the standpoint of fact it is not supported by evi- 
dence, or is arbitrary and umreasonable, or is 
clearly wrong. Frank v. Russell oi.i.ccecceccecccsecceceee 


The giving of an incorrect instruction in a crim- 
inal case must be considered prejudicial error 
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where lack of prejudice is not shown. Hoffman v. 
SCGES ezesd wades cdaecs hdep cine daned vesesetecsdovecd sued dtataaeubienartasasereceteiee 
Where the evidence does not establish a higher 
grade of homicide than manslaughter, it may be 
prejudicial error to submit to the jury the issue 
of murder in the second degree. Washington v. 
Sb bes oe ssseccscsensceien lite aep hice ep teeaned ceed Lente dee bteteecn ees 
When the object of the cross-examination is to col- 
laterally ascertain the accuracy or credibility of a 
witness, some latitude should be permitted. The 
scope of such latitude is ordinarily subject to the 
discretion of the trial judge and, unless abused, its 
exercise is not reversible error. Washington v. 
SbGEG? <ccdesesedecsceee wi Sica ccats inde a et eatpeteanbeeticclvnepeaeiaacanseosene 
In an equity action where the evidence is in ir- 
reconcilable conflict, the Supreme Court will con- 
sider the fact that the trial court observed the 
witnesses and their manner of testifying. Cary v. 
AM OTUSE ncdedseedecsitecsdeshteta ne Mee ee esata eee tee 
An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined 
de novo. Murray v. National Gypsum Co. .............-- 
The transcript of the district court on appeal to 
the Supreme Court imports absolute verity. Hill 
Da SI WONBOW: scsesisecvassesieseate sesh SiS eRe Bee eacesedeeceeteceetietes 
An error proceeding is tried on the questions of 
law set out in the petition in error and appearing 
in the transcript. Olsen v. Grosshans .............-1-0--+ 
In an error proceeding from an inferior court, 
error cannot be predicated on sufficiency .of the 
evidence as a matter of law unless all of the ma- 
terial relevant evidence is properly presented in a 
bill of exceptions. Olsen v. Grosshans  ............. 
When a question of the sufficiency of the evidence 
is involved in an error proceeding, the judgment of 
the lower court or tribunal should be affirmed when 
all of the evidence with reference thereto is not 
contained in a bill of exceptions and the tran- 
script fails to disclose any error prejudicial to 
the party prosecuting the error proceeding. Olsen 
UV. GrOSSRANS  ....2....--22.cccecenenenecenneceenntnenenenneee vestetavestedededessct 
Nothing can be added to or taken from the record 
by simple averment in a petition in error, and ex- 
trinsic facts presented therein do not form part of 
the record in which an order is sought to be re- 
versed. Olsen v. Grosshans ..............:c1ccseseeseeseeeeeees 
It is not the province of the Supreme Court in re- 
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viewing the record in an action at law to resolve 
conflicts in or weigh the evidence. Barnes v. Da- 
WEE. asda c tasccbea bccn too eaencusciaded coe oaidecivandedadestccvaddescteeceigeosetises 
Findings of a court in a law action in which a 
jury is waived have the effect of the verdict of a 
jury, and judgment thereon will not be disturbed 
unless clearly wrong. Barnes v. Davitt ..........2-... 
Joyce Wholesale Co. v. Northside L. & M., Ine. ........ 
When a part of a sentence is illegal an appellate 
court may, if the sentence is divisible, modify it 
by striking out the illegal part. Olson v. State .... 
It is the function of the Supreme Court in a work- 
men’s compensation case to consider it de novo on 
the record. Peek v. Ayers Auto Supply .........+ 
Before an error requires a reversal, it must be 
prejudicial to the rights of the defendant and, as 
a result, a substantial miscarriage of justice oc- 
curred. Gates V. State ou... eeeccececcececcccsceseccecsneceeeeseeenenees 
Where there is no evidence upon which to base an 
instruction given, although correct as a legal prop- 
osition, it is ground for reversal if it has a ten- 
dency to mislead the jury. Doleman v. Burandt .... 
The Supreme Court on the trial de novo of a case 
in which the evidence is all in writing will consider 
and decide it uninfluenced by what was done or 
concluded in the case before it was presented to it. 
Miller vr. Miller oonceccecsescececcecesssceeecnceceeceesssecenseenseseneneeeas 
The giving of an incorrect instruction must be con- 
sidered prejudicial where there is no showing 
that it did not affect the result of the trial. Long 
Me Whalen: ssc. sc2ie ic Aikcs sce ck ts eh Sanat ced oda ace secs seaugestane 
If an instruction is given which it is claimed does 
not fully state the law and the attention of the 
trial court is directed to the alleged defect by a re- 
quested proposed instruction supplying the claimed 
omission, the party affected may have the alleged 
error reviewed in the Supreme Court. Long v. 
WRLC. cscesesccs sat eiide ed ccc sasabacea hac cnie be ccacc Sesestuaescacdscaadévcsts 


Appearances. 


The filing of a motion for new trial and to vacate 


a void judgment is ordinarily a general appear- 
ance, but such general appearance does not re- 
late back so as to validate the void proceedings. 
Its only effect is to confer jurisdiction over the 
person of defendant from its date. Board of 
Trustees of York College v. Cheney .......eccccsssseseseo-- 
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Attorney and Client. 


1. 


In a partition action the plaintiff is not entitled 
to have fees taxed for his attorney if the action 
is adversary. Cary v. Armbrust -.....ccc022ccccccccsecceeeees 
Rule with respect to attorney’s fees applies to the 
proceedings after decree of partition as well as to 
those leading up to decree. Cary v. Armbrust ........ 
Statutory provision with relation to the allowance 
of attorney’s fees has application to actions upon 
the bonds of public officials. State ex rel. School 
Dist.) is TEU tg sss se tetssee ai teat hl ste oi a 
Statutory provision with relation to the allowance of 
attorney’s fees is mandatory. State ex rel. School 
Dist Ve TE UU8  cicescthateayaaceincsncas ints satetsen saican sacks cdcdeaszepeeaataesd 
If a husband in an action for divorce fails to 
satisfy a judgment for alimony in favor of the wife 
and the wife employs counsel to enforce it, and 
this is accomplished with or without court pro- 
ceeding, the court in which the judgment was ren- 
dered may require the husband to pay to the wife 
a reasonable amount as compensation for the serv- 
ices of her counsel. Miller v. Miller 2.0 esse 
Persons admitted to practice law in this state vol- 
untarily assume certain obligations and duties as 
officers of the courts. In the performance thereof 
they must conform to certain standards in re- 
lation to clients, to the courts, to the profession, 
and to the public. State ex rel. Nebraska State Bar 
Assis 0: “DUunher .ccc25 sch nha ste cate ectiepstclecd ence 
Generally, a contingent fee contract executed be- 
fore decree is rendered for payment of attorney’s 
fees in a divorce action is void as against public 
policy, since it tends to prevent a reconciliation 
between the parties and:to destroy the family re- 
lationship. State ex rel. Nebraska State Bar Assn. 
a, DDUNKOT? ites. BG hao ce ye OI net es 
The contract of employment as actually made be- 
tween attorney and client is controlling. The at- 
torney is bound thereby even though he may have 
agreed to act for an inadequate amount or for no 
fee at all, unless the agreement is made under a 
mistake of fact which the law recognizes. State 
ex rel. Nebraska State Bar Assn. v. Dunker ............ 
Under ordinary circumstances, an attorney who has 
contracted with his client as to the amount of his 
compensation for a specified service will not be 
allowed to contract for greater compensation for 
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10, 


11. 


12. 


13. 


14, 


15. 


16. 


such service while the service is being rendered. 
State ex rel. Nebraska State Bar Assn. v. Dunker .... 
A lawyer who, in the pursuit of his profession, 
executes an agreement which is void as against 
public policy is guilty of a breach of professional 
obligation and duty which may justify disciplinary 
action. State ex rel. Nebraska State Bar Assn. v. 
Dineen het cceckiassesss dk eisai ise se cacescgscacebhncien cha desealas 
Generally a lawyer who threatens criminal prose- 
eution to enforce a civil claim for himself or his 
client thereby breaches his obligation and duty as 
a lawyer and officer of the court which may justify 
disciplinary action. State ex rel. Nebraska State 
Bar Assn. v. Dunker o.ccecseeeececscecceccceesssencesscnceseseeseeseseee 
The purpose of a disbarment proceeding is not so 
much to punish the lawyer as it is to determine 
in the public interest whether he should be per- 
mitted to practice. State ex rel. Nebraska State Bar 
Assn. v. Palmer 0.2... hia Its cares cen getia nec avec aie 
The grant of a license to practice law is made on 
the implied understanding that the party receiving 
such license shall in all things demean himself in 
a proper manner and abstain from such practices 
as cannot fail to bring discredit upon himself, the 
profession, and the courts. State ex rel. Nebraska 
State Bar Assn. Vv. Palmer .2........ceecncccseeceecenneeceseneeneene 
The oath taken by a lawyer requires him to faith- 
fully discharge his duties; to uphold and obey the 
Constitution and laws of this state; to observe 
established standards and codes of professional 
ethics and honor; to maintain the respect due to 
courts of justice; and to abstain from all offen- 
sive practices which cast reproach on the courts 
and the bar. State ex rel. Nebraska State Bar Assn. 
Ds POUIMO Foc hoo. ase scat chen eh cette cee Rice cnteca tints 
A lawyer owes his first duty to the court. He 
assumed his obligation toward it before he ever 
had a client. He cannot serve two masters, and 
the one he has undertaken to serve primarily is the 
court. State ex rel. Nebraska State Bar Assn. v. 
Palmer .e..----. Phhietsaticieocn <h teasesicenac teeta) Se At 
The ethical standards relating to the practice of 
law in this state are the Canons of Professional 
Ethies of the American Bar Association and those 
which may from time to time be approved by the 
Supreme Court. State ex rel. Nebraska State Bar 
ASSN, Ve PAINE .......1.cecsseesseressseneescececeseeeeyseeneeeeesesceecnse 
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Automobiles. 


1. 


10. 


Testimony that a motor vehicle was traveling at 
a speed of 45 or 50 miles per hour is only evidence 
that such vehicle was traveling at the lower rate 
of speed. Granger ¥. BYP .....cccccceccecccecesceneesesecene es 
The lawfulness of the speed of a motor vehicle, 
within the limits fixed by law, is determined by 
the further test of whether the speed was greater 
than was reasonable and prudent under the condi- 
tions then existing. Granger v. Byrne .............--+ 
A certificate of title to a motor vehicle is generally 
conclusive evidence of the ownership of the ve- 
hicle. Terry Bros. & Meves v. National Auto Ina. 
COs cars cassie seen cseredsten ah el St catesd a coccacth iad ante ta newseaees Ree ads 
Independent of statute or city ordinance, the 
operator of a motor vehicle on a highway or. city 
street is under a duty to exercise ordinary care to 
avoid striking a person on a highway or city 
street. Gain ¥. Drennen -2.......cccccccsseccceceresesceceeesencsseass 
A vehicle traveling on a highway at a reasonable 
and lawful rate of speed is not required to slow 
down or stop upon the appearance of a_ vehicle 
about to enter the highway from a private road 
until it reasonably appears that its driver is not 
going to yield the right-of-way. Kohrt v. Hammond 
If the driver of an automobile entering a highway 
from a private road looks for approaching vehicles 
but fails to see one which is favored over him under 
the rules of the road, he is guilty of negligence. 
KBohrt Vo HO@mMmmond oii. .eeeecccecccneeesccceescnseeeeecescecneenneecens 
The duty to look for approaching vehicles implies 
the duty to see that which is in plain sight. Kohrt 
Ws TAWIIMON \ a sesiccieccecescsevei ca gictcel ctsnsestlicivcedccnesettiaalesdeddescas 
The punishment for the offense of speeding is 
specifically defined in a separate section and that 
part of any penalty imposed in excess of the max- 
imum provided and not permitted under any other 
applicable -penalty section is void. Olson v. State 
The discretionary power given to the court to re- 
voke a driver’s license is limited to the charges of 
operating a motor vehicle in such a manner as to 
endanger life, limb, or property, or while under 
the influence of alcoholic liquor or any drug, 
brought under appropriate statutes, and does not 
apply to a simple charge of speeding. Olson v. 
DEOL S ech annshbats ceeds checked ca dines casa benhat oeiea dak peta tetae tage ee eea's 
In a guest case, a verdict should not be directed 
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11. 


12. 
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14, 


15. 


16. 


17. 


or a cause of action dismissed, or a judgment en- 
tered notwithstanding the verdict, unless the court 
can definitely determine that the evidence of de- 
fendant’s negligence, when taken as a whole, fails 
to reach such degree of negligence that is considered 
gross. Bice Vv. Neisius ....2......-ecneceeecceeeceeeeseeeeeseseceeenee 
In order to recover damages for injuries sustained 
while riding in the host’s automobile, a guest must 
establish by a preponderance of the evidence the 
gross negligence of the host relied upon, and that 
such gross negligence so established was the prox- 
imate cause of the accident resulting in the damages 
sought. Rice v. Neisius 2... ..ecccccececeseceeeececereseeeseeeees 
What amounts to gross negligence in any given 
case must depend upon the facts and circumstances. 
The fact that the operator of the automobile may 
have been guilty of ordinary negligence is insuffi- 
cient to warrant a recovery in favor of a guest. 
Rice v. Netsius -....cescccscccseccsvecssescececeeveseeeseeeseseeeeseseeees 
As a general] rule it is negligence as a matter of 
law for a motorist to drive an automobile so fast 
on a highway at night that he cannot stop in time 
to avoid a collision with an object within the area 
lighted by his headlights. Allen v. Kavanaugh .... 
A driver of an automobile is legally obligated to 
keep such a lookout that he can see what is plainly 
visible before him and he cannot relieve himself 
of that duty. In conjunction therewith, he must 
so drive his automobile that when he sees the 
object he can stop his automobile in time to avoid 
it. Allen v. Kavanaugh  .20......ccc.cccccceecesscsesesecsescesecsecees 
As a general rule a motorist who drives his auto- 
mobile so fast on a highway at night that he can- 
not stop in time to avoid a collision with an object 
within the area lighted by his headlights is negli- 
gent as a matter of law. Allen v. Kavanaugh. .... 
When one being in a place of safety sees, or in the 
exercise of reasonable care for his own safety 
should see, the approach of a moving vehicle in 
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safety into the path of such vehicle and is struck, 
his own conduct constitutes contributory negligence 
more than slight in degree, as a matter of law, and 
precludes recovery. Heinis v. Lawrence ................ 
When two motor vehicles collide in an ordinary 
city or country intérsection and there is no evi- 
dence of a substantial difference in the speed of the 
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vehicles, it is generally self-evident that they ap- 
proached the intersection at approximately the 
same time under the rule of right-of-way at inter- 
sections. Gernandt v. Beckwith ......2...-c-ccsccsceeseeese 
A motor truck owned by a private person and used 
to carry mail under contract with the United 
States Post Office Department is required to pay 
the registration fee to which commercial trucks 
are subject under the statutes of Nebraska. Aul- 
MOT We. SUMbecccseceics tod Sass dacitscncsyccetsuctestt atvend ventecctsene.ne 
For overroading of truck in excess of specified 
carrying capacity, the owner of a motor truck used 
to carry mail under contract with the United 
States Post Office Department is subject to the 
penalty prescribed. Autlner v. State... .eceeccccceeeeee 
Where plaintiff’s automobile is standing still on 
the highway when defendant, driving on icy pave- 
ment in a blinding snowstorm, first sees it, the 
only issue of contributory negligence is whether 
plaintiff should have, under the circumstances, 
removed his car from the pavement or given warn- 
ing. Doleman v. Burandt -0........-ceecececccerceecceceectecseone 
Where plaintiff’s automobile is standing still on 
highway, instructions imposing duties on plaintiff 
with respect to operation of automobile are pre- 
judicially erroneous. Doleman v. Burandt ...............- 
When an automobile is owned jointly and one of 
the two co-owners entrusts its use to the other, 
any negligence of the owner driving the automo- 
bile is imputed to the other owner in an action 
brought by the owners as plaintiffs against a third 
party for property damage to their jointly owned 
automobile. Doleman v. Burandt .00....ccccceeeceesececeee 
A person is liable for the negligent operation of 
an automobile by his servant or agent only where 
such servant or agent, at the time of the accident, 
was engaged in his employer’s or principal’s busi- 
ness with his knowledge and direction. Bartek 
Vv. Glasers Provisions Co0., IC. .....c.ccsssseccsesecceccsesssencseeee 
The negligence of a husband while driving an 
automobile with his wife as a guest may not be 
imputable to her but she may be responsible for 
the consequences of her own negligence. Bartek v. 
Glasers Provisions C0., INC. .........ccccccccesesecceessenesccneeeneee 
Ordinarily, the guest passenger in an automobile 
has a right to assume that the driver is a reason- 
ably safe and careful driver; and the duty to warn 
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34. 


him does not arise until some fact or situation 
out of the usual and ordinary is presented. Bar- 
tek v. Glasers Provisions Co0., Ine. .........---scveeceeeee 
Where the owner is a passenger in his own auto- 
mobile while it is being operated by another, the 
negligence of the operator is not imputable to the 
owner, except where the operator is the owner’s 
servant or agent, or where the operator and the 
owner are engaged in a joint enterprise, or where 
the owner assumes to direct the operation of the 
automobile. Bartek v. Glasers Provisions Co., Inc. 
To constitute occupants of a motor vehicle joint 
adventurers there must be not only joint interest 
in the objects and purposes of the enterprise but 
also an equal right to direct and control the con- 
duct of each other in the operation of the vehicle. 
Bartek v. Glasers Provisions Co0., Ine. ..2....---cceeeee 
A person traveling a favored street protected by 
a traffic signal, of which he has knowledge, may 
properly assume that oncoming traffic will obey 
it. Bartek v. Glasers Provisions Co., Ine. .......... 
The duty of a driver of a motor vehicle to sound 
a horn or give a warning of its approach is not an 
absolute one but depends upon the circumstances. 
LONG Ve WAGON, casas sco cclecencensenswcass-talacnessen slasconseiivedenatossts 
When two vehicles approach or enter an intersec- 
tion at approximately the same time, the driver of 
the vehicle on the left must yield the right-of-way 
to the vehicle on the right if it is traveling at a 
lawful rate of speed. Long v. Whalen ..............-..-- 
Right-of-way at an intersection is the right of 
one vehicle to proceed uninterruptedly in a lawful 
manner in the direction in which it is moving in 
preference to another vehicle approaching from 
a different direction into its path. Long v. Whalen 
A vehicle which has entered an intersection and is 
passing through it at a lawful speed has the right- 
of-way over a vehicle approaching the intersection 
from a different direction into its path. Long v. 
Wheatland « 2. aessces teed Se ati 2 Sccac case a ast vasa a leas censteceteei setae 
One having the right-of-way may not on that ac- 
count proceed, with disregard of the surrounding 
circumstances. He has the right-of-way over traf- 
fie approaching on his left, but he is not thereby 
relieved from the duty of exercising ordinary care 
to avoid accidents. Long v. Whalen oc. 
The drivers of vehicles approach an ‘intersection at 
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approximately the same time whenever it should 
appear to a man of ordinary prudence approaching 
from the left that there is danger of collision if 
he fails to yield the right-of-way. Long v. Whalen 


Banks and Banking. 


1. 


Bills and 
1. 


Bridges. 
1. 


Carriers. 


Where a check is deposited for collection, the bank 
of deposit is the agent of the depositor for col- 
lection, and each collecting bank to whom it is for- 
warded becomes the agent of the depositor. Selig 
v. Wunderlich Contracting Co. ........-.cccsseseccsecceeeeeeees 
The relation between a depositor and a bank may 
be dual in character. As to a general deposit a 
debtor and creditor relationship exists. As to the 
payment of checks drawn upon it, the relationship 
is that of principal and agent. Selig v. Wunder- 
lich Contracting C0. ........-.cccccscececesseeccecececesssnceessenseeees 


Notes. 

When a married woman signs a note there is no 
presumption that she intended thereby to fasten a 
liability upon her separate estate. Marmet v. Mar- 
INGE. Soca riacdsduptucteptiornsaseacdabiusdcoa seeyasceev de bdvedepecces Sota vencegwsawsecs 
When coverture is pleaded and proved or admitted, 
the burden is upon the plaintiff to establish that 
the note, upon which the action is based, was made 
with reference to, and upon the credit of, her prop- 
erty and with the intent to bind the same. Mar- 
MOE. Vs, MOTI <cecccoe. oss ieoes bas sbks shoved vaceccbecaloadacsvstetvece 


It is the duty of a drainage district to build bridge 
over its ditch where it crosses a highway, and it 
is the duty of the county thereafter to maintain 
the bridge. Henneberg v. County of Burt ............ 
Failure to make proper provision for the flow of 
water under a bridge or culvert imposes liability, 
although such bridge or culvert may be constructed 
according to approved principles of engineering. The 
fact that it materially affects the flow is evidence 
that it was not properly constructed, regardless of 
the principles upon which it was built. Henne- 
berg v. County Of Burt ...ceccccecccecceccecccesseseceseccentereeceees 


In the absence of evidence, the presumption is that 
goods transported by a carrier arrived at their 
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Charities. 
1. 


destination in the same condition in which they 
were shipped. Halsey v. Merchants Motor Frieght, 
TNC Ere soles ea haa ded belated ga seckaestas est oe acdsee tate 


Nonprofit charitable corporations are exempt from 


tort liability insofar as inmates, participants, or- 


recipients of the charity are concerned. This im- 
munity was adopted as a matter of public policy. 
If any change is to be made therein it should come 
from the Legislature. Muller v. Nebraska Methodist 
FOBDUEGL: racsscic cis pyasecuedeatnaesce tage toseeseparsccaweeaaspvensreendececheacats 
The fact that patients who are able to pay are 
required to do so does not deprive a charitable 
corporation of its eleemosynary character, nor does 
it permit a recovery for damages on account of the 
existence of contract relations. Muller v, Ne- 
braska Methodist Hospital .0......0...:ccceecscseseecceceescneceece 
The fact that a charitable institution carries in- 
demnity insurance indemnifying it from liability 
to a recipient of its bounty does not create lia- 
bility. Muller v. Nebraska Methodist Hospital .... 
Doctrine of immunity of nonprofit charitable cor- 
poration to inmates, participants, or recipients of 
charity followed. Cheatham v. Bishop Clarkson 
Memorial Hospital .....ccccceccccccscccssececcccsssecsecscecsecssseeeeceneae 
Parks v. Holy Angela Church 


Children Born Out of Wedlock. 


1. 


Commerce. 


1. 


A child born out of wedlock claiming to be an heir 
has the burden of proving (1) that he is illegiti- 
mate, (2) that his alleged father was actually his 
illegitimate father, and (3) that the alleged father 
recognized the child in accordance with the statute. 
Peetz v. Masek Auto Supply. Co. ....eeecccscccssssseeocoseeeee 
A writing to constitute an acknowledgment of 
paternity of a child born out of wedlock must be one 
in which the paternity is directly, unequivocally, 
and unquestionably acknowledged. Peetz v. Masek 
Auto Supply CO. oaeccccccececcsececseecesssssscccesessecesssseseserseneees 
Under act prescribing conditions for acknowledg- 
ment of paternity of child born out of wedlock, 
writing involved was insufficient to comply with 
statute. Peetz v. Masek Auto Supply Co. «00.00... 


Congress, in the choice of means to effect a permis- 
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sible regulation of commerce, must conform to due 
process. Hanson v. Union Pacific R. R. Co. .......-..-- 
The Fifth Amendment is not a guarantee of un- 
trammeled freedom of action and of contract. In 
the exercise of its power to regulate commerce, Con- 
gress can subject both to restraints not shown to 
be unreasonable. Hanson v. Union Pacific R. R. Co. 


Compromise and Settlement. 


A compromise and settlement must be supported by 
a consideration, and no consideration exists where 
it consists of a promise to do that which the 
promisor was under a previous valid obligation to 
do. Selig v. Wunderlich Contracting Co, ...........--+- 


Constitutional Law. 


1. 


Constitutional provision providing for remedy by 
due course of law does not create any new rights 
but is merely a declaration of a general funda- 
mental principle. It is a primary duty of the 
courts to safeguard this declaration of right and 
remedy but, where no right of action is given or 
remedy exists under either the common law or 
some statute, this constitutional provision creates 
none. Muller v. Nebraska Methodist Hospital ........ 
An unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no protec- 
tion; it creates no office; and it is, in legal con- 
templation, as inoperative as though it had never 
been passed. Jessen v. Blackard 2.2......esc-csscecesereeee 
In an action wherein relief is sought pursuant to 
the terms of a statute which has been declared 
unconstitutional, the Supreme Court is required to 
regard the statute as nonexistent and to deny 
relief whether or not unconstitutionality of the act 
has been pleaded as a defense. Jessen v. Blackard 
Congress, in the choice of means to effect a per- 
missible regulation of commerce, must conform to 
due process. Hanson v. Union Pacific R. R. Co. .... 
When the question is whether legislative action 
transcends the limits of due process guaranteed by 
the Fifth Amendment, decision is guided by the 
principle that the law shall not be unreasonable, 
arbitrary, or capricious, and that the means se- 
lected shall have a real and substantial relation 
to the object sought to be attained. Hanson v. 
Union Pacific BR. BR. C0. ....e-cscescecceceeceecceseeneeeeseeceeeeneees 
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6. 


The Fifth Amendment is not a guarantee of un- 
trammeled freedom of action and of contract. In 
the exercise of its power to regulate commerce, 
Congress can subject both to restraints not shown 
to be unreasonable. Hanson v. Union Pacific R. 
Pee (COn. cerssdst hotest oaks tis oteen So deen eee cet ee ae 


Class legislation discriminating against some and 
favoring others is prohibited. But, classification 
based upon substantial distinction, with a proper 
relation to the objects classified and the purposes 
sought to be achieved if it does operate alike 
on all members of the class, is not special, dis- 
criminatory, or class legislation. Hanson v. Union 
Puctlie Rs Rs 00s ihn casks io ole} 
The freedom of association, the freedom to join 
or not to join in association with others for what- 
ever purposes such association is lawfully organ- 
ized, is a freedom guaranteed by the First Amend- 
ment. Hanson v. Union Pacific R. R. Co. .........0.0-- 


Continuances. 
When a party learns that an important witness is 


Contracts. 
1. 


absent but nevertheless proceeds with the trial and 
takes the chance of a verdict without seeking a 
continuance he is not entitled to a new trial upon 
the ground of accident or surprise. Granger v. 
BYP acca soso so aosath the Ra latte nats seals inte ects iater nee 


Where a party bound by an executory contract 
repudiates his obligation before the time for per- 
formance, the promisee has an option to treat the 
contract as ended so far as further performance 
is concerned, and to maintain an action at once for 
the damages occasioned by such anticipatory breach. 
Selig v. Wunderlich Contracting Co. 20.2... 
At any time before breach the parties to an exe- 
cutory agreement may change its terms by sub- 
sequent agreement without a new consideration. 
Selig v. Wunderlich Contracting Co. .......c.ccccceecee 
A modification of an agreement made after a breach 
thereof must be supported by a new consideration. 
Selig v. Wunderlich Contracting Co. i... ..ccccceee-oe 
Neither the promise to do nor the actual doing of 
that which the promisor by law or subsisting con- 
tract is bound to do is a‘sufficient consideration 


855 


669 


669 


669 


10 


215 


215 


215 


856 


10. 


INDEX Vou. 160] 


to support an agreement in his favor. Selig v. 
Wunderlich Contracting Co. .....c.scsscsssssecescsssrsseceesesesess 
Where there has been a breach of a contract by 
one party resulting in loss to the other, it is the 
duty of such other to take all reasonable steps to 
reduce the amount of his damages. Selig v. Wun- 
derlich Contracting C0. .......cscsscccecccsersesesseccsceseneeecsseees 
One who fails to mitigate his damages cannot 
recover from the party breaking the contract the 
damages which would have been avoided had he per- 
formed his duty in that respect. Selig v. Wunder- 
lich Contracting C0. ........cccsssssccssssccerssseecsceesssescrscsnneenees 
When an agreement is oral and evidence as to the 
intention of the parties is conflicting, the question 
of the intention of the parties is for determination 
by the jury. Hampton vi Struve ooeeeececceccscceeceeeee 
Usage or custom cannot take the place of a con- 
tract where none has been made by the parties and 
cannot create a contract or liability where none 
otherwise exists. Peterson v. State Automobile Ins. 
AS81082 aioli el Sateen tbh Kw 
Rule and limitations stated on effect of custom or 
usage to aid in construction of written contract. 
Peterson v. State Automobile Ins. AS8n. 0.2.2... 
Every contract is made with reference to, and 
subject to, existing law, and every law affecting 
such contract is read into and becomes a part 
thereof. County of Johnson v. Weber .....00..2...000 


Corporations. 


1. 


A stockholder, before he can proceed in his own 
name but in behalf of the corporation for the re- 
dress of wrongs done to it, must establish as a 
condition precedent that he has exhausted all avail- 
able means to obtain relief through the corpora- 
tion itself, unless the circumstances excuse him 
from so doing. Kowalski v. Nebraska-Iowa Packing 
Cow 28523, pecepttisetivet inc Atiee leg Cao hs Ot kets 2 cuatah 
Facts showing that a stockholder has complied 
with this condition must be set forth in unmis- 
takable terms in his bill. Kowalski v. Nebraska- 
Towa Packing C0. .......---scsseccecccesscceceeesetecceseeseceeceeeeeseee 
A stockholder must make an earnest and sincere 
and not a feigned or simulated effort to induce the 
managing officers of the corporation to take reme- 
dial action in its name. Kowalski v. Nebraska- 
Towa Packing C0.° ........:sccsccccssccsceeececeseecececceeseecceescenseeese 
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Counties. 


Courts 


4. 


1. 


1. 


Unless there is adequate reason to the contrary, a 
stockholder must make an honest attempt to con- 
vince the other stockholders that action ought to 
be instituted. Kowalski v. Nebraska-Iowa Pack- 
ING, (COs. eicseisccecchia sais coc ddstaaiecocuosstasdcabaxniatd sen adeieeecxl cose 
It is only from actual necessity, in order to pre- 
vent a failure of justice, that a suit in equity for 
the benefit of the corporation can be maintained 
by a stockholder. Kowalski v. Nebraska-Iowa Pack- 
011 isk OR A a Oo AE ESET ee OE 


Counties have the right to reconstruct highways 
and in so doing to provide for the flow of water 
as it was wont to flow in the course of nature. 
Clare v. County of Lancaster .0....2...cccccsceccseseeeeseecees 
In the absence of negligence there is no liability 
on the part of a county in providing for the 
flow across a reconstructed highway of water 
naturally falling upon upper land which in the 
course of nature would have flowed across the 
highway onto lower land. Clare v. County of Lan- 
OCOBLET elisicsSck ickcieincuceassseete dass aon nesbeisbe- Bea natech se aees wivvclastiadenwe 


The doctrine of stare decisis is grounded on public 
policy. It should be adhered to unless the reasons 
therefor have ceased to exist, are clearly erron- 
eous, or are manifestly wrong and mischievous, or 
unless more harm than good will result from doing 
so. Muller v. Nebraska Methodist Hospital ............ 
Constitutional provision providing for remedy by 
due course of law does not create any new rights 


but is merely a declaration of a genera] funda- 


mental principle. It is a primary duty of the 
courts to safeguard this declaration of right and 
remedy but, where no right of action is given or 
remedy exists under either the common law or 
some statute, this constitutional provision creates 
none. Muller v. Nebraska Methodist Hospital ........ 
The facts necessary to confer jurisdiction must 
affirmatively appear upon the face of the record 
in proceedings before courts or tribunals of in- 
ferior or limited jurisdiction. Olsen v. Grosshans 


Criminal Law. 


1. 


Where a defendant in a criminal action has vol- 
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untarily paid a fine imposed upon him, he waives 
his right of appeal. Abbott v. State owes 
Ordinarily, a judgment in a criminal action can be 
satisfied only by carrying into effect the sentence 
imposed by the trial court. Dixon v. Hann ........ 
Extrajudicial admissions or a voluntary confes- 
sion are insufficient to prove that a crime has been 
committed, but either or both are competent evi- 
dence of the fact and may, with corroborative 
evidence of facts and circumstances, establish the 
corpus delicti. Hoffman v. State 0... .cecececececeeoes 
The credibility of witnesses and the weight of their 
testimony are for the jury to determine in a 
criminal case. The conclusion of the jury will not 
be disturbed unless it is clearly wrong. Hoffman v. 
WUE R  wcicae ase iie beacee Ni cdect cade del aeadicdartecdet Mupdsvcccnedsehiees 
The giving of an incorrect instruction in a criminal 
case must be considered prejudicial error where 
lack of prejudice is not shown. Hoffman v. State 
A plea of not guilty puts in issue all the material 
allegations of the information and all matters of 
defense which have sufficient support in the evi- 
dence to be submitted to the jury. It is the duty 
of the trial court to instruct as to the law appli- 
cable to all of such matters whether requested to 
do so or not. Washington v. State 00... eee 
A party may not complain of misconduct of counsel 
if, with knowledge thereof, he does not ask for a 
mistrial, but consents to take the chance of a 
favorable verdict. Beads v. State 0... 
Where no objection is made or exceptions taken to 
remarks of the trial judge made during the course 
of the trial, a complaint with respect thereto can- 
not be reviewed on appeal. Beads v. State ............ 
A photograph proved to be a true representa- 
tion of the person, place, or thing which it pur- 
ports to represent is proper evidence of anything 
of which it is competent and relevant for a witness 
to give a verbal description. Beads v. State ........ 
When a part of a sentence is illegal an appellate 


court may, if the sentence is divisible, modify it. 


by striking out the illegal part. Olson v. State .... 
The district court may not properly direct a ver- 
dict of not guilty unless the evidence is so lacking 
in probative force that the court may say as a 
matter of law that it is insufficient to support a 
finding of guilt. Hertz v. State .ccccccccccecccsceeeeeee 
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12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


Crops. 


It is not the province of the district court to re- 
solve conflicts in evidence in a criminal action or 
to pass upon the credibility of witnesses. Hertz 
Ws EOLE ooo Dash 5 ductsasette athe ainsacidnbesswatttecicunttecetie-desikd- incl atss 
In a criminal action evidence of other similar acts 
to be admissible must amount to proof of other 
similar criminal] offenses. Hertz v. State ............ 
Evidence of other similar acts are admissible in 
a criminal prosecution for the purpose only of 
showing motive, criminal intent, or guilty knowl- 
edge. Hertz Vv. StQbe o.ccersececcceseseeencesececeneeseteeereeeeee 
Where a prisoner is released on an illegal or void 
order of the court he may be retaken and compelled 
to serve out the sentence, even though the time in 
which the original sentence should have been 
served has expired. Chapman v. Hayward. ............ 
Where one sets in motion the proceedings by 
which he secures an illegal or void release from 
custody, he becomes an escapee in contemplation 
of the law as of the date he secures such order. 
Chapman v. Hayward raceecccccecceccceccsnsscesssererscceeencseecens 
Venue is a jurisdictional fact in this state. The 
Constitution and statutes give the defendant in a 
criminal prosecution the right to be tried by an 
impartial jury in the county where the alleged 
offense was committed. Gates v. State 0... 
The venue of an offense may be proven like any 
other fact in a criminal case. If from evidence 
the only rational conclusion which can be drawn 
is that the crime was committed in the county 


' alleged, the proof is sufficient. Gates v. State .... 


In a criminal case, a new trial may be granted 
for newly discovered evidence which is competent, 
material, and credible, which might have changed 
the result of the trial and which the exercise of 
due diligence could not have discovered and pro- 
duced at the trial. Gates v, State oes 


A lessee of a life tenant has a right to enter the 
premises after termination of the lease to harvest 
any crop planted during the life of the lessor, and 
to remove any personal property thereon belong- 
ing to him. Statler v. Watson -oow.cceteeecescseseseeee 
A cropper is a hired hand who farms land and is 
paid for his labor with a share of the crops he 
produces and harvests. A cropper does not have 
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exclusive possession of the land and has no estate 
in the crop until he is assigned his share thereof 
by the owner of the land. Hampton v. Struve .... 
Whether a particular instrument is a lease of land 
or a cropping agreement is resolved by the rule 
of construction and the distinction between a crop- 
per and a tenant. Hampton v. Struve .....---ce- 
Whether the relation of parties to a contract is 
that of landlord and tenant or landowner and crop- 
per depends upon the intention of the parties as 
determined from the entire contract. Hampton v. 
Sttuve:< cee eee eee eee 


Customs and Usages. 


1. 


Damages. 


The existence and extent of a duty to use due care 
cannot be supplied by proof of mere usage or cus- 
tom. Peterson v. State Automobile Ins. Assn. ........ 


Generally, the mere custom of insurance companies 
to give notice of approaching dates for the pay- 
ment of premiums does not bind them contract- 
ually to continue to do so. A mere custom to renew 
will not of itself bind an insurance company in the 
absence of a contract to do so. Peterson v. State 
Automobile Ing. ASsn. ...cceccecccccsseccccecseescesesccsessecescceees 


Usage or custom cannot take the place of a con- 
tract where none has been made by the parties and 
cannot create a contract or liability where none 
otherwise exists. Peterson v. State Automobile Ins. 
ASSN. Ree eee it Sek ed sas ooo echoes esacee 


"A custom or usage, in order to be regarded as 


entering into an insurance contract, must be clearly 
distinguished from mere acts of courtesy or ac- 
commodation and must be binding upon both in- 
sured and insurer. Peterson v. State Automobile 
IMG ASSN 5 cesta Se orsecs dec BO oMiashecasecs eed ate chad 
Rule and limitations stated on effect of custom 
or usage to aid in construction of written con- 
tract. Peterson v. State Automobile Ins. Assn. .... 


When the amount of the damages allowed by a 
jury is clearly inadequate under the evidence it is 
error for the trial court to refuse to set the ver- 
dict aside. Schumacher v. Lang .u...........0ccccseeeeee 
If the jury finds the defendant in a personal in- 
jury action is not chargeable with negligence, an 
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3. 


error relating to the subject of damages is harm- 
less. Segebart Vv. Gregory .........ccceeceeececeeeersnceeteeeeneseee 
Damages for permanent injuries cannot be based 
upon mere speculation, probability, or uncertainty, 
but must be based upon competent evidence that 
permanent damages, clearly shown, are reasonably 
certain as a proximate result of the injury. Wel- 
stead v. Ryan Construction Co. ............-sesce-ceeeeeeeceeeee 
It is error to submit the question of future dam- 
ages to the jury where such an instruction has 
no support in the evidence. Selig v. Wunderlich 
Contracting C0. ......s.ceccscsescceseeesccnsaseeeececeeeveeceeeceeteneeerees 


Where there has been a breach of a contract by 


one party resulting in loss to the other, it is the. 


duty of such other to take all reasonable steps to 
reduce the amount of his damages. Selig v. Wun- 
derlich Contracting C0. -...........cc:c-sssec-s-ceeceneneeeeeeeeeeeeees 


One who fails to mitigate his damages cannot 
recover from the party breaking the contract the 
damages which would have been avoided had he 
performed his duty in that respect. Selig v. Wun- 
derlich Contracting C0. .........cccccceecsenneceeccenecessseeeenseseeee 


The measure of damages for failure to deliver 
goods purchased is the loss directly and naturally 
resulting, in the ordinary course of events, from 
the seller’s breach of contract. Selig v. Wunder- 
Vich Contracting C0. .......cscccccncccnececeseceenseessenscecessecessenes 


Loss of profits is a proper element of damage when 
established with reasonable certainty. Selig v. Wun- 
derlich Contracting CO. ....cccccceccesseescseceeecceseeeseeeeceeeeenee 


The remedies of rescission and damages are in- 
consistent; the former proceeding upon disaffirm- 
ance and the latter upon affirmance of the con- 
tract. Russo v. Williams 


Depositions. 


The taking of a deposition before trial by a represent- 


ative of deceased, at which time he examined or 
cross-examined the witness, is not a waiver of 
disqualification, and appropriate objections thereto 
may still be raised at the trial. O’Neal v. First 
PPUSE COS ction cotvch ih ote cctiect ene Ue A es ele edicts Is 


Descent and Distribution. 


An expectant heir cannot merely on the basis of his 


expectancy maintain an action during the life of 
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his ancestor to cancel a transfer made by his 
ancestor. Dafoe Vv. Dafoe -..ccececcccccccceccecceeseee weeeeees 


Application of doctrine of condonation to acts of 
cruelty stated. Cowan v. Cowan ......c.cccccscseceeeeeeecee 
Rule stated governing the award of custody of 
minor children in a divorce action. Cowan v. Cowan 
The amount of alimony to be granted a wife is not 
to be determined alone from the property possessed 
by the husband. Many other factors enter into the 
determination such as the husband’s age, health, 
earning capacity, future prospects, and social stand- 
ing. Cowan v. Cowan uin.esccscccceccncccnnncenessecsncnecceenseneeens 
Unjustifiable conduct may constitute extreme. cru- 
elty even though no physical or personal violence 
may be inflicted. Smith v. Smith ........ecccceccecereceeeee 
A decree of divorce from the bonds of matrimony 
should only be granted when the evidence brings 
the case within the definition of the statute pro- 
viding for such relief. Smith v. Smith 0000.0... 
Corroborative evidence is required of the acts or 
conduct asserted as grounds for a divorce. Smith 
We STEN xlnieesceivesieda ect cosmncs oh oe hh ascricocatiessans woeacsneass 
A rule by which to measure the exact amount or 
degree of corroboration required in a divorce case 
has not been formulated. The sufficiency or in- 
sufficiency of corroboration must be determined 
upon the facts and circumstances of each case. 
Sewell v. Sewell ...csccccecccececcsesssceseecesersessssssesesseesseensnaee 
Condonation is forgiveness for the past upon condi- 
tion that the wrong will not be repeated. Sewell 
Wa OWOll sah 8 chee Sc seatesath casit sees iacssalcededcsanasditusdasvedesenoeacs 
Condonation is complete if there is a voluntary 
resumption of marital relations after violation of 
marital duty. Sewell v. Sewell oo... ...cccteeceeeeeeeeeee 
The absence of a plea of condonation does not bar 
its consideration and application by the court if 
the proof affords a proper basis for it. Sewell v. 
POY | a ne To fee ee 
Where the determination of the issues in a divorce 
action depends upon the reliability of the witnesses, 
the conclusion of the trial court will be carefully 
regarded by the Supreme Court. Sewell v. Sewell 
The court may allow attorney’s fees to a wife in a 
divorce action where cross petition of husband for 
a divorce is denied. Sewell v. Sewell 200s 
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14. 


15. 


16. 


17. 


18. 


19. 


Drains. 
1, 


Where a husband seeks a divorce on the ground 
of adultery, the voluntary testimony of an alleged 
paramour that he had intimate relations with a wife 
should be received with caution and carefully scru- 
tinized. Sewell v. Sewell ic eccccsecececeeseeecereeeceeeecee 
The power to set aside or modify a decree of di- 
vorce within six months as prescribed by statute 
is not absolute but must be exercised within a sound 
legal discretion. Kasai v. Kasai .W022.......-cccsceeeececeece 
Where a default has been regularly entered in an 
action for divorce it is largely within the discre- 
tion of the trial court to say whether or not the 
defendant will be permitted to come in afterwards 
and’ make his defense and, unless an abuse of dis- 
cretion be made to appear, the Supreme Court will 
not interfere. Kasai v. Kasai .0.......eccecccceceeeeeeeee 
In an action for divorce, the court may in its dis- 
cretion require the husband to pay an amount 
necessary to enable the wife to carry on or de- 
fend the suit during its pendency. Miller v. Miller 
A divorce case is pending with reference to al- 
lowance of attorney’s fees until all matters in- 
volved therein or incidental thereto are determined 
and satisfied. Miller v. Miller 20......tccccccecececeeeseeeeee 
If a husband in an action for divorce fails to sat- 
isfy a judgment for alimony in favor of the wife 
and the wife employs counsel to enforce it, and 
this is accomplished with or without court proceed- 
ing, the court in which the judgment was rendered 
may require the husband to pay to the wife a rea- 
sonable amount as compensation for the services of 
her counsel. Miller v. Miller .o...eeccccceeceeseeceeceeeeeees 
Generally, a contingent fee contract executed before 
decree is rendered for payment of attorney’s fees 
in a divorce action is void as against public policy, 
since it tends to prevent a reconciliation between 
the parties and to destroy the family relationship. 
State ex rel. Nebraska State Bar Assn. v. Dunker .... 


It is the duty of a drainage district to build a 
bridge over its ditch where it crosses a highway, 
and it is the duty of the county thereafter to 
maintain the bridge. Henneberg v. County of Burt 
It is the duty of a person who places a structure 
or facility in a drainway to provide sufficient pass- 
age for all water which may be reasonably expected 
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to be transported thereto by the drainway. Henne- 
berg v. County Of Burt on. ceesceccccecscececccsesescestsesseeesreeee 
Failure to make proper provision for the flow of 
water under a bridge or culvert imposes liability, 
although such bridge or culvert may be constructed 
according to approved principles of engineering. The 
fact that it materially affects the flow is evidence 
that it was not properly constructed, regardless 
of the principles upon which it was built. Henne- 
berg v. County of Burt ...ceeccccccceccccccccncesscecsecsesesnereseseensee 
If an obstruction placed in a drainway will be a 
continuing injury to the land of another, the owner 
may on proper showing have a mandatory injunction 
for the removal of the obstruction and a restora- 
tion of the conditions existing before the advent 
of it. Henneberg v. County of Burt -2......ccccecccsecennnene 
Legislature imposed duty on drainage districts to 
maintain and keep in repair drainage system con- 
structed under drainage statute. County of John- 
BON 5 WD OF aca ca sece terse saccade at Seanad eaecncaugeestcsctece-taedeceezads 
Statute was mandatory imposing duty for the care 
and preservation of drainage ditches. County of 
Fohnson V. Weeder ooieeeccceceeecceecccceneeneereccecseneccessetecenseessere 
Landowners having paid assessments for the con- 
struction and maintenance of a drainage system 
on the basis of benefits have the right to be pro- 
tected in the enjoyment of those benefits. County 
Of Johnson V. Weber .........seccncceccececeneecseetesenensesensceneeseee 


Where a claimant has shown use of land for a 
period of time sufficient to acquire an easement 
by adverse user, the use will be presumed to be 
under a claim of right. The owner of the servient 


estate has the burden of rebutting the prescription 


by showing the use to be permissive. Hopkins v. 
FAL oes he cctacs Duct he shesiah fates dati ocactcetcacecseiciedinacessntscecese 
Acquiescence on the part of the owner which is 
necessary to acquisition of a prescriptive easement 
means passive assent or submission, quiescence, 
or consent by silence. Hopkins v. Hill 0.0. 
If the use of an easement has been open, adverse, 
notorious, peaceable, and uninterrupted, the owner 
of the servient tenement is charged with knowledge 
of such use, and acquiescence in it is implied. 
Hlopleins:. Wee FLU: sccsescsesvccsestacsseesseacsckctns sce tbeecctenteceeoestok 
The extent and nature of an easement is deter- 
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1. 


mined from the use actually made of the property 
during the running of the prescriptive period. 
Hopkins Vv. Hill cocciecccccccccecccceccecececncccesssesneeceececseecsenneees 
The term “exclusive use” does not mean that no 
one has used the roadway except the claimant of 
the easement. It simply means that his right to 
do so does not depend upon a similar right in 
others. Hopkins v. Hill ouu..iicccceecceeeeeeececeeenteeseeceeeenee 
A grant in gross is never presumed when it can 
fairly be construed as appurtenant to some other 
estate. County of Johnson v. Weber o.......1-ccccecneee 
Whether an easement is appurtenant or in gross 
is to be determined mainly by the nature of the 
right and the intention of the parties creating it. 
Requisites of an easement appurtenant to the land 
stated. County of Johnson v. Weber ou. .cesececeeeeees 
Subject to stated exceptions, one who succeeds to 
the possession of a dominant tenement thereby 
succeeds to the privileges of use of the servient 
tenement authorized by the easement. County of 
Tohnson Vv. Weeder oovceeeccscesececcsesecsseseceeeseeccsecneeeceeeeneee 
If the grant of an easement or reservation is spe- 
cific in its terms, it is decisive of the limits of the 
easement. County of Johnson v. Weber ...........2.00000 
An easement by prescription can be acquired only 
by an adverse user for 10 years. The prescriptive 
right will not commence to run until some act or 
fact exists giving the party against whom the right 


is claimed a cause of action. County of Scotts 


Bluff vi Hartwig .o.eccecececcsccccscccesecessceceescecesecesceecsessceecnene 
An easement may be acquired by prescription for 
the flow of water in a watercourse or its flood 
plane. The rule however has no application to 
surface waters. County of Scotts Bluff v. Hartwig 


Election of Remedies. 


Equity. 


1. 


A party who has been induced to enter into a con- 
tract by fraud has, upon its discovery, an election 
of remedies. He may either affirm the contract 
and sue for damages or rescind it and be reinstated 
to the position he was in before it was consum- 
mated. Russo v. Williqms 02.2... eeccccecceececesceseeeseseeee 
An election of remedies is not made, if, in fact, 
the remedy sought does not exist. Russo v. Williams 


Laches, in its legal significance, is not mere delay. 
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It must be shown in addition to delay that substan- 
tial injury has resulted therefrom. Richards v. 
MeBride iccececzislnecatscsstsditece A ocstnes condet eid osatevtudit akswencsadtttce 
One who contends that there are defects in the 
election by which a schoolhouse site is designated 
may be barred by laches if he waits until the school 
district has expended substantial sums in good faith 
and the rights of third persons have intervened 
in reliance on the validity of the election. PRich- 
Ord: 0s, MOBILE: : cscs ioctl eee gece oes tare Stalag 
Where there is no evidence of acquiescence, es- 
toppel, or undue delay on the part of the person 
questioning the validity of an election to fix a 
schoolhouse site, equity will not entertain the de- 
fense of laches or estoppel in a suit to test the 
validity of such election. Richards v. McBride .... 
Whether laches exists in a particular case depends 
upon its own peculiar circumstances and is ad- 
dressed to the sound discretion of the court. Russo 
Dee Willa @ang ice sates cassettes ecccs ivan seated desea neisane odessa 


Where a prisoner is released on an illegal or void 
order of the court he may be retaken and com- 
pelled to serve out the sentence, even though the 
time in which the original sentence should have 
been served has expired. Chapman v. Hayward .... 
Where one sets in motion the proceedings by which 
he secures an illegal or void release from custody, 
he becomes an escapee in contemplation of the law 
as of the date he secures such order. Chapman v. 
OY WON... Seccvhe vie tecanectessinesiiabeulstsicevovesiascesestiiselsaeacstisecclseetse 


A remainderman does not have the right of posses- 
sion of real estate during the existence of a life 
tenancy therein. Statler v. Watson -.......2..ccccsccececeeee 
The contract of a life tenant purporting to in- 
clude the entire property affected by his life estate 
extends to and is effective as to all his interest in 
the property. Statler v. Watson o......eccseseeee cece 
A tenant in remainder may sell, convey, encumber, 
or contract in reference to his interest in the real 
estate during the continuance of a life estate 
therein. Statler v. Watson _Q.022..--.--ccccscceccesseesceee eee 
If the interest of a lessor in rea] estate is only a 
life tenancy, his death during the term of a lease 
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Estoppel. 
1. 


Evidence. 
1. 


between him and his lessee terminates the lease. 
If the lessee thereafter remains in possession of 
the property he becomes a tenant by sufferance. 
Statler v. Watson ooiceeeieccccseccececeeeecceccceeensceeeceesecesceeeeeeees 
Where life tenant also owns an undivided part of 
the remainder in fee, a lease made by the life tenant 
as lessor is not terminated by his death as to the 
fee interest. Statler v. Watson .o..n...cccecccccecccseeeeeee 


Where one of two innocent persons must suffer by 
the acts of a third, he whose conduct, act, or omis- 
sion enabled such third person to occasion the loss 
must sustain it if the other party acted in good 
faith, without knowledge of the facts, and altered 
his position to his detriment. Terry Bros. & Meves 
%. National Auto Ins. Co. ......ccsccesseeesesesecececceseecceeeceeeee 
The doctrine of estoppel applies when one by his 
words or conduct causes another to believe in the 
existence of a certain state of facts and to act 
upon that belief or to alter his previous condition. 
Frank v. Russell 0... ccccccccsccsessccecssecsescceneceececscrceesscnceeeeee 


Life tables of expectancy may be properly re- 
ceived in evidence only when there is competent 
evidence that the claimed injuries are permanent. 
Welstead v. Ryan Construction Co. ooo... eccccccsesseeene 
A declaration to be competent evidence as part of 
the res gestae must have been made at such a 
time and under such circumstances as to raise a 
presumption that it was the unpremeditated and 
spontaneous explanation of the matter about which 
made, Gain v. Drennen o.2.....cscccccccesecesccenscceensseeesececeee 
It is permissible to admit in evidence an unsigned 
written instrument made by a third party at the 
solicitation, direction, and with the assent of the 
parties to the case, and to permit it to be con- 
sidered by the jury if there is evidence which 
tends to show that the instrument contains terms of 
an oral contract which is an issue in or the subject 
of the suit. Hampton v. Struve oie ccecccccccccssseeese 
A valid provision in a contract, expressly and un- 
equivocally binding separate estate of a married 
woman, is conclusive proof of such intention, and 
cannot be contradicted by parol evidence. Marmet 
D: MOrMet. 2. soi csc cctabi ced sont eeod cts Succ suesvardenoct sco Ago 
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In cases where a note does not contain a clause to 
the effect that the wife intends to bind her separate 
estate, parol evidence is admissible to show the in- 
tent of the parties. Marmet v. Marmet .......0.... 
A photograph of the victim of a homicide which 
tends to throw light upon or illustrates a con- 
troverted issue may properly be received in evidence 
where a proper foundation has been laid for its 
admission. Washington v, State 0......ccccsceeeesseseeeee 
A photograph proved to be a true representation 
of the person, place, or thing which it purports to 
represent is proper evidence of anything of which 
it is competent and relevant for a witness to give 
a verbal description. Beads v. State 2... 
In a criminal action evidence of other similar acts 
to be admissible must amount to proof of other 
similar criminal offenses. Hertz v. State .............. 
Evidence of other similar acts are admissible in a 
criminal prosecution for the purpose only of show- 
ing motive, criminal intent, or guilty knowledge. 
Fler te! Os Stabe iiss ct ce sean sete eagle Nantes 
Circumstantial evidence cannot be said to be suffi- 
cient to sustain a verdict or to require submission 
of a case to a jury depending solely thereon for 
support, unless the circumstances proved are of 
such a nature and so related to each other that the 
conclusion reached is the only one that can fairly 
and reasonably be drawn therefrom. Halsey v. 
Merchants Motor Freight, Ine. ........:c::ccccsescsseceeeeeeeee 


Executors and Administrators. 


1. 


In the conduct of proceedings for the sale of real 
estate for the payment of debts of a deceased per- 
son, the principal duty of a district court is to con- 
serve the estate. Hill v. Swanson .00.2.....ecccseeeseeeeeee 
By statute, the proceeds of any real estate sold for 
the payment of debts are deemed assets in the hands 
of the executor or administrator. Hill v. Swanson 


Extradition. 


1. 


In habeas corpus proceeding, filing of complaint 
in demanding state is prima facie evidence that 
prisoner was there charged with crime. Gorgen v. 
TOUGH 7 erccrccrce teins et Siena sak ctebdon ldap nese ete a aasteetehcesh bea iieane 
In an extradition proceeding where a prisoner de- 
mands his freedom on the ground that the com- 
plaint against him does not charge a crime under 
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the statutes of the demanding state, he must pro- 
duce statute to maintain his position. Gorgen v. 
TORP CH. sis see elt sddcea hese Succ cenae eases aeeteaeeesi ta leead 457 
3. In order to be a fugitive from justice, it is not 
necessary that person shall have left the demanding 
state for-the purpose of avoiding prosecution, but 
that, having committed an act charged to be a 
crime under the laws of that state, he has left that 
jurisdiction and is found in another state. Gorgen 
Ve LOMIJGCK: veshivcccerssivecéacesciesesvsetancsaas duvanveassdeecsectesceedenitesees 457 
4. The issuance of a warrant of extradition creates a 
presumption that the prisoner detained under it is 
a fugitive from justice. Gorgen v. Tomjack ............ 457 
5. In habeas corpus, probable cause to believe one 
guilty who is held under extradition as a fugitive 
from justice from another state is a matter exclu- 
sively for the courts of the demanding state. Gorgen 
Ve: EOMGIOCK: - -Lasscscaszeiesrsacssavaubesucadevwesestensbacctscibcsasubess“adlevesee 457 
6. In extradition proceeding, evidence that the charge 
was made on improper motives and that the per- 
son detained was not guilty of the crime charged 
will not justify his release from custody under a 
writ of habeas corpus. Gorgen v. Tomjack |... 457 
7. In extradition proceedings, it is not proper to hear 
evidence upon, or inquire into, the motives or .pur- 
poses of the prosecution, or into the motives of the 
Governor of the demanding state. ‘Gorgen v. Tom- 
RMCK:. Geczei zs Hedesutecedecetea descusedcves casnveuovideedepsensanebuvdinnideetvadbestunts 457 
8. To be a fugitive from justice under the Uniform 
Criminal Extradition Act, it is necessary that the 
person charged must have been actually present 
in the demanding state at the time of the commis- 
sion of the crime, or, having been there, has com- 
mitted some overt act in furtherance of the crime 
subsequently consummated and has departed to 
another jurisdiction. Chapman v. Hayward ........ 664 


Fires. 
It is sufficient if all the facts and circumstances 
in evidence fairly warrant the conclusion that a 
fire did not originate from some other cause. 
The origin of a fire has generally been held suffi- 
ciently established by inferences drawn from cir- 
cumstantial evidence. Behrens v. Gottula ................ 103 


Fixtures. 
The installation of condensation lines as a necessary 
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part of air conditioning units is not work requiring 
a plumbing permit under city ordinance. McNeil 
Ve City Of OMAR o...c.cocscccevecenscssrsnassccercrecscseceesscesaceeeeen 


When a person obtains the legal title to real es- 
tate by means of fraud or misrepresentation, actual 
or constructive, the law constructs a trust in favor 
of the party upon whom the fraud or imposition has 
been practiced. A court of equity will enforce such 
a trust for the benefit of the grantor or those 
claiming under him. Musil v. Beranek ...........:200 
The existence of an intent to defraud at the time 
a promise was made may be inferred from the 
failure to comply with the promise, and the promisor 
may be presumed to have intended, when he made 
the promise, to do what he finally did do with re 
spect thereto. Musil v. Beranek .......0....--..-10-sseeeeee 
A party who has been induced to enter into a con- 
tract by fraud has, upon its discovery, an election 
of remedies. He may either affirm the contract 
and sue for damages or rescind it and be rein- 
stated to the position he was in before it was con- 
summated. Russo v. Willigms .........cececceccseeeeneeseeeees 
Requirements of pleadings and proof necessary to 
maintain an action for rescission because of false 
representations stated. Russo v. Williams ............--- 
Fraud is never presumed, but must be established 
by the party alleging it by clear and satisfactory 
evidence. Russo v. Williams. .....2....2-.--c-cc----ecceeeeeceeeeees 
In an action in which relief is sought on account 
of fraud, the burden of alleging and proving the 
existence of all the elements thereof is upon the 
party seeking such relief. Russo v. Williams ........ 
If a party, without knowing whether his statements 
are true or not, makes an assertion as to any ma- 
terial matter upon which the other party has re- 
lied, the party defrauded will, in a proper case, 
be entitled to relief. Russo v. Williams ................ 
A purchaser of real estate has a right to believe 
and rely upon representations made to him by his 
vendor as to the character, quality, and location 
of the property, when the facts concerning which 
the representations are made are unknown to the 
vendee. Russo v. Williams  .0....escecceeeeeceeecereeeeeees 
To maintain an action for fraudulent representa- 
tions it is not only necessary to establish the tell- 
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10. 


11. 


12. 


13. 


14. 


ing of the untruth, knowing it to be such or that 
it was told without knowledge of the facts, but also 
to prove that the plaintiff had a right to rely upon 
it, did so rely, altered his condition because thereof, 
and suffered damages thereby. Russo v. Williams 
A person is justified in relying upon a representa- 
tion made to him where the representation is a 
positive statement of fact and where an investiga- 
tion would be required to discover the truth. Russo 
UE WAUTGINE : cviscurdacsashediscavensse dygentuunsecnadocesandsnesstiniecsinetsicenei¥s 
The mere fact that one party makes an independent 
investigation or examination does not necessarily 
preclude reliance on representations of other party. 
Russo V. Willidas o0o.eeeeceseccenccencenesencccsanesecenssennceesaneenaenece 
The right of one party to a contract to rescind is 
barred by failure for an unreasonable time after 
knowledge of the facts giving rise to such right 
to declare a rescission and disclaim the benefits 
of the contract. Russo v. Williams ....2..........scseeees 
If one party has been induced to make a contract 
by reason of any material misrepresentation on 
the part of the other party, specific performance 
will be denied, whether the misrepresentation was 
willful and intended, or made innocently with an 
honest belief in its truth. Russo v. Williams ........ 
Specific performance of a contract is not generally 
demandable or awarded as a matter of absolute 
legal right but is directed to and governed by the 
sound legal discretion of the court, dependent upon 
the facts and circumstances of each particular case. 
It will not be granted where enforcement would 
be unjust. Russo v. Williams .0.... 2... cee eceeeececeeeeees 


Frauds, Statute of. 


1. 


An agreement to pay a debt of another antecedently 
contracted without a consideration to the promisor 
therefor is within the statute of frauds. Otto Gas, 
TMOR Vs ECW ONG tessleoeocet a osicindeest A eeccdaliecsttedendeiowlscatedsecee 
A consideration to support a promise, not in writ- 
ing, to pay the debt of another must operate to the 
advantage of the promisor and place him under 
a pecuniary obligation to the promisee independ- 
ent of the original debt, which obligation is to be 
discharged by the payment of the debt. Otto Gas, 
TNCs. (Os. SCCWOTE essic tek eae a Be ea 
The burden is on the litigant to prove by the 
greater weight of the evidence facts alleged by 
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him to take an oral contract without the operation 
of the statute of frauds. Otto Gas, Inc. v. Stewart 
Trusts arising by implication or by operation of 
law are excepted from the operation of the stat- 
ute of frauds. Resulting and constructive trusts 
therefore fall within the exception. Musil v. 
Beranele:, 26028 hoccs sistas tithe tian Nk 
Where one is claiming the estate of a deceased 
person under an alleged oral contract, the evidence 
of such contract and the terms of it must be clear, 
satisfactory, and unequivocal. O’Neal v. First 
Trust CO: ssieccstisies ised avs sosestaantcaveidteistectiie ca deestten betes 
An oral contract claiming the estate of a deceased 
person is void on its face as within the statute 
of frauds, because not in writing. Even though 
proved by clear and satisfactory evidence, it is not 
enforceable unless there has been such perform- 
ance as the law requires. O’Neal v. First Trust 
COs Bete se she Ta TE seat iets deena vec cha babcee eet eeled 


The thing done constituting performance must be 
such as is referable solely to the contract sought 
to be enforced so that nonperformance by the other 
party would amount to fraud upon him. .O’Neal 
V. First Trust C0. .ccccccccccscsccscceccecececsetsscescnsesecceneesneeacens 


Burden of proof stated as to enforcement of oral 
contract to leave part of estate by will. O’Neal 
Voc TU SE: TIUSE COs. iscckedcttencssSis ton sedasSses dad beaielntseeaedesectnaeedt 


Evidence of declarations of a deceased person, 
concerning a parol contract to leave part of estate 
by will, does not amount to direct proof of the 
facts claimed to have been admitted by those decla- 
rations. Such evidence, when not supported by 
other evidence, is generally entitled to but little 
weight. O’Neal v. First Trust C0. -.....ccccccscesccccsssseneene 


Each case seeking specific performance of oral 
contract is to be determined from the facts, cir- 
cumstances, and conditions as presented therein. 
O’Neal v. First Trust C0. .....ccecccceccccccececcceeeessenseeseeeeees 


Habeas Corpus. 


1, 


It is the duty of the court on presentation of a peti- 
tion for a writ of habeas corpus to examine it and 
if it fails to state a cause of action to enter an 
order denying a writ. Dixon v. Hann ....W2....:0 
In habeas corpus proceeding, filing of complaint 
in demanding state is prima facie evidence that 
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Highways. 
1. 


Homicide. 
1. 


prisoner was there charged with crime. Gorgen 
De ST ONG ONG: wacedecsei vactthaas eecasdecidacazset BAe och ao Seeesesaneengeeetate 
In habeas corpus, probable cause to believe one 
guilty who is held under extradition as a fugitive 


873 


457 


from justice from another state is a matter ex- — 


clusively for the courts of the demanding state. 
Gorgen V. Tomyacke ..csccccccscc-vcesecccnscnscercsecrecsensesenensereeee 
In extradition proceeding, evidence that the charge 
was made on improper motives and that the person 
detained was not guilty of the crime charged will 
not justify his release from custody under a writ 
of habeas corpus. Gorgen v. Tomjack .............-0.0000 
In extradition proceeding, it is not proper to hear 
evidence upon, or inquire into, the motives or pur- 
poses of the prosecution, or into the motives of the 
Governor of the demanding state. Gorgen v. 
Tomjack ....escceeseee asudeeaeteate teense aes eaedeavoeeevelhscdittieee sess 


The county board has general supervision over 
the roads of the county except to the extent that the 
state has undertaken the construction and main- 
tenance of any highway therein. Henneberg v. 
County Of Burt. cicscciccesteid setccratscerelgnelincactioeeisdosectsncdeeeee 
Roads established by law and roads opened by 
a county board of any county and traveled for 
more than 10 years are public roads. Henneberg 
MV. County Of Burt oocceceseeccccececccceseceeccecceecceeesecesecceeecencene 
A person traveling a favored street protected by 
a traffic signal, of which he has knowledge, may 
properly assume that oncoming traffic will obey it. 
Bartek v. Glasers Provisions Co., Ine. -..............0-- 


Where the evidence does not establish a higher 
grade of homicide than manslaughter, it may be 
prejudicial error to submit to the jury the issue 
of murder in the second degree. Washington v. 
SSEQEE: cost cac dans caste sabe vacees Aas ee beat cces sects sebedcsteeatd bitoni 
It is the duty of the trial court to instruct the 
jury on such degrees of homicide as find support 
in the evidence. Washington v. State ...0.000........ 
A photograph of the victim of a homicide which 
tends to throw light upon or illustrate a contro- 
verted issue may properly be received in evidence 
where a proper foundation has been laid for its 
admission. Washington v. State .......00.cceccccccccccsccceseee 
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Husband and Wife. 


1. 


At common law the husband and wife are treated 
as one person, that is, the legal existence of the 
wife is suspended during marriage, and she becomes 
incapable of making a valid contract to bind either 
herself or her estate. Marmet v. Marmet .............. 
The common-law disability of a married woman is 
still in force in this state, except as it has been 
abrogated by statute. Marmet v. Marmet .............. 
Under statute, a married woman is but partially 
emancipated from her common-law disability to con- 
tract. Marmet v. Marmet ......ccsscscccccccecsssseseceecsseecensees 
The statute has removed the common-law disabil- 
ity of a married woman to bind her separate prop- 
erty, where her contract is made with intent on 
her part to bind it. Marmet v. Marmet ...............-. 
When a married woman signs a note there is no 
presumption that she intended thereby to fasten a 
liability upon her separate estate. Marmet v. 
Moarmet: scion then ite insu sed a ieedeedendee ncateale 
A valid provision in a contract, expressly and un- 
equivocally binding separate estate of a married 
woman, is conclusive proof of such intention, and 
cannot be contradicted by parol evidence. Marmet 
WE MDI ME acess van casivndacay, Sa venenad wctiiusborteceseckd nade saesecseetaee 
In cases where a note does not contain a clause to 
the effect that the wife intends to bind her sepa- 
rate estate, parol evidence is admissible to show 
the intent of the parties. Marmet v. Marmet ........ 
When coverture is pleaded and proved or admitted, 
the burden is upon the plaintiff to establish that the 
note, upon which the action is based, was made with 
reference to, and upon the credit of, her property 
and with the intent to bind the same. Marmet 
Ds, MAQHINE Eon. cccsastlasanbsutiba settee tae stecebsleadieeteaeineeedi cee 


Injunctions, 


1. 


A litigant who asks an injunction must establish 
by proof the controverted facts necessary to en- 
title him to relief. An injunction will not be granted 
unless the right is clear, the damage is irrepara- 
ble, and the remedy at law is inadequate to prevent 
a failure of justice. Shepardson v. Chicago, B. & 
Qi Be Bs CO > seca ett asses 80a eancdnts Aaa eaten aeDeee 
In a case where redress is sought for continuing 
damage injunction is the proper remedy. Reed v. 
TAUCODBON ~ a. scosesct oe hoses sah weeeseheuete AOS UGA Sraeea ethno ace 
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8. If an obstruction placed in a drainway will be a 
continuing injury to the land of another, the owner 
may on proper showing have a mandatory injunc- 
tion for the removal of the obstruction and a restor- 
ation of the conditions existing before the advent 
of it. Henneberg v. County of Burt «02... 250 
4. The levy, assessment, and collection of taxes which 
are demonstrably void for want of jurisdiction or 
authority to impose the same may be enjoined. 
Offutt Housing Co. v. County of Sarpy... 320 
5. If the nature of a threatened trespass on real 
estate is such that it will, if accomplished, prevent 
a substantial enjoyment of property or the posses- 
sion thereof, the remedy of injunction is appro- 
priate to forestall the wrongful act. Peterson v. 
V tke * sts hsst ese, bel occtetie cera ke enact Rak 450 


Insane Persons. : ; 
Requirements for maintenance of suit by a next friend 
stated. Dafoe v. Dafoe sseseeateeeeeceeesnessaeeneesnerenncceerenseents 145 


Insurance. 

‘1. The fact that a charitable institution carries in- 

demnity insurance indemnifying it from liability to 

a recipient of its bounty does not create liability. 
Muller v. Nebraska Methodist Hospital ...................- 279 

2. Generally, the mere custom of insurance companies 

to give notice of approaching dates for the pay- 

ment of premiums does not bind them contractually 

to continue to do so. A mere custom to renew will 

not of itself bind an insurance company in the 

absence of a contract to do so. Peterson v. State 
Automobile Ins. Assn.  ...--ecccccsceccccssesesesceeccecsesesesceseenee 420 

3. A custom or usage, in order to be regarded as en- 

tering into an insurance contract, must be clearly 

distinguished from mere acts of courtesy or accom- 

modation and must be binding upon both insured 

and insurer. Peterson v. State Automobile Ins. 
ABS) fice ei sconcne Bie eek ees ae a oe eh 420 

4, Considerations received for annuity contracts by 

life insurance companies licensed to do business in 

this state are taxable. Bankers Life Ins. Co. v. 
DOUGH. ics cece ees Siebel ai De rice ah fet ta 480 


Intoxicating Liquors. 
1. If intoxication of a person is an issue in litigation, 
evidence of the alcoholic content of a specimen of 
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body fluid determined by a chemical analysis, and 
expert opinion evidence as to intoxication based 
thereon, are admissible. Hoffman v. State .............. 
Legislative act providing for body fluid test for 
intoxication is in derogation of the common law and 
must be strictly interpreted and applied as limited 
by the terms of the act. Hoffman v. State .............. 
Instruction on body fluid test for intoxication is 
required only in a prosecution for operating a 
motor vehicle while under the influence of intoxi- 
eating liquor. Hoffman v. State .......cceececeeeeeeeeeeeee 


A judge.performing a judicial function is absolutely 
privileged to publish false and defamatory matter in 
the performance of such function if the publication 
has some relation to the matter before him. Reller 
D, ANKORY » 25csebistesteniigiaasersceeveess sheared Ant As on stadt lor ats 


Extent of privilege of judge in connection with pub- 
lication of defamatory matter stated. feller v. 
Albee nay: cecscccccicccccesuns Se caclecb boas cede lag seesestenseeecetecedsteedanee 


In order to obtain a summary judgment the mov- 
ant must show, first, that there is no genuine 
issue as to any material fact in the case, and sec- 
ond, that he is entitled to a Sudeeient, as a matter 
of law. Miller v. Aitken 22... ececcececeetececeesecececseneeeceeee 
In considering a motion for summary judgment, 
the: court should consider the evidence in the light 
most favorable to the party against whom it is 
directed. Miller v. Aitken .....-..-.c.ccccscesseeseeecseeeeeeese 
Summary judgment is effective and serves a sepa- 
rate useful purpose only when it can be used to 
pierce the allegations of the pleadings and show 
conclusively that the controlling facts are other- 
wise than as alleged. Miller v. Aitken ...........21-0000 


A ruling on the question of discontinuance of a 
railroad station agency at any given time does not 
amount to an adjudication for the future. It is 
only a judgment on the condition presented by 
the application and relates only to the time and 
conditions presented. Chicago, B. & Q. R. R. Co. 
5, TR OTG OR icc oa ca iah ks eta loca sates ie iedactte Sa sadaes dicceseectescess 


An attack on a judgment is collateral if it has an 
independent purpose and contemplates some relief 
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11. 


12. 


13. 


other than the overturning of the judgment. Cacek 
Mo Munson: ..szsccis 2 Ssecsscececchgesnntetenetcine sabe Ae ee 
Where the record discloses that the county super- 
intendent of schools has jurisdiction to enter an 
order changing the boundaries of school districts, 
such order may not, unless fraud is alleged, be 
collaterally attacked, but may be reviewed by pro- 
ceedings in error which provide an adequate 
remedy. Cacek v. Munson ...222......cccccevs-cceceecenersecenneeees 
When the Supreme Court reverses a decree and 
remands the cause with directions to enter a spe- 
cific judgment or decree, the mandate is final 
and conclusive upon all parties as to all matters so 
directed, and no new defenses can be entertained or 
heard in opposition thereto. Jurgensen v. Ainscow 
Rights of the parties which may have accrued 
since the rendition of the original judgment, not in 
issue in the action in which it was rendered, are not 
adjudicated therein, but the trial court has no 
power to reopen the proceeding to settle such 
rights. Jurgensen V. AInsCow .......cccececcececcecseeecseeeeeene 
If, since the original judgment, something has oc- 
curred which would render it inequitable to en- 
force the judgment of the Supreme Court, resort 
must be had to some form of original proceeding 
by which appropriate relief can be secured. It can- 
not be done by way of defense to the entry of the 
judgment the Supreme Court has directed. Jur- 
GENBEN Vi AINSCOW  ooeeeenceceeesecceccescsscsecsecececenscescessceseeese 
The state’s immunity from suit in its own courts 
without its consent is unaffected by declaratory judg- 
ment statutes, but such an action may be main- 
tained under statutes which permit actions against 
the state. Offutt Housing Co. v. County of Sarpy 


If the evidence given at the original trial is not 
contained in the record under review, the court 
cannot determine whether the judgment rendered 
on such trial was the result of false testimony. 
KG804. 0. FOS AE cso cccc cies Sen see sal ce2 esc sin nc acetic esccnteasdcsd 


The district court is without power to set aside its 
decree after the term at which it was rendered in 
the absence of a showing of a statutory or equit- 
able ground therefor. Kanouff v. Norton «00.0.0... 
A consent decree is usually treated as an agreement 
between the parties. It is accorded greater force 
than an ordinary judgment and ordinarily will not 
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be modified over objection of one of the parties. 
Kanouff v. Norton oo... eccecsssceessccceececceccencencceceeeseceeees 
A judgment is void unless a reasonable method of 
notification is employed and a reasonable opportu- 
nity to be heard is afforded to persons affected. 
Board of Trustees of York College v. Cheney ........ 


Where a proper method of notification is not em- 
ployed, a judgment is void and not merely subject 
to reversal. The rendition of such a judgment 
is a denial of due process of law. Board of Trustees 
of York College v. Chemey o.........c2ccccccssesscscsssceeeeeeeee 


Even though the court has jurisdiction over a de- 
fendant and even though he is given notice of 
the action, a judgment against him is void if he 
was denied all opportunity to be heard. Board of 
Trustees of York College v. Cheney .0..........c.cc0ce000e 
A proceeding for revivor of a judgment is not the 
commencement of an action but is a continuation 
of the suit in which the judgment was rendered. 
An order of revivor continues the vitality of the 
original judgment with all its incidents from the 
time of its rendition. Miller v. Miller 00.00.0000... 


An affidavit of a juror as to what items the jury 
allowed or disallowed in computing the amount 
due, or what the jury believed it had a right to 
do under the instructions, is incompetent. Schu- 
Macher V. LANG  .W-..cceseencceecceeereessecceccesscenseececceseressesesecnee 
To vitiate a verdict, an unauthorized inspection 
of the scene of an accident must be shown to 
have related to a matter in dispute and to have 
been of such a nature as to have influenced the 
jury in arriving at a verdict. Kohrt v. Hammond 
Where a juror during a trial acquires information 
that appears to relate itself to the issues of the case, 
it will not vitiate the verdict unless the facts 
gained are of such a character as to enable a re- 
viewing court to say that they influenced the 
juror in reaching the verdict rendered. Kohrt 
D.. HHOMNMONGA | 2a. discss casei natn eli ih ad caneccssncecdcedecdestevoyses 
Affidavits of jurors may not be considered to im- 
peach a verdict where the facts sought to be 
shown are such as inhere in the verdict. Kohrt 
y, Hammond. © 2tetecctecal leeching es teatiiecsenes 
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Labor Relations. 


1. 


The objective of the. Railway Labor Act is the 
amicable adjustment of disputes and in that way 
to avoid strikes with their harmful effect upon 
public interests. Hanson v. Union Pacific R. R. Co. 
The purpose of the Eleventh subsection of section 
152 of 45 U. S. C. A., the Railway Labor Act, is to 
permit a railway and a union to agree to a union 
shop notwithstanding any statute or law, state or 
federal, that forbids such agreements. Hanson v. 
Union Pacific Ri. BR. CO. icccccsccccccsccennecseceescetecesnccseenes 


Landlord and Tenant. 


1. 


If the interest of a lessor in real estate is only a 
life tenancy, his death during the term of a lease 
between him and his lessee terminates the lease. 
If the lessee thereafter remains in possession of 
the property he becomes a tenant by sufferance. 
Statler vs Water «cs. cace ssccst tas vecesann did oon abate de conendnecesee 
Where life tenant also owns an undivided part of 
the remainder in fee, a lease made by the life ten- 
ant as lessor is not terminated by his death as to the 
fee interest. Statler v. Watson .......--..2.c-cceeccceeeeeeene 
A lessee of a life tenant has a right to enter the 
premises after termination of the lease to harvest 
any crop planted during the life of the lessor, and 
to remove any personal property thereon belong- 
ing to him. Statler v. Watson ..WW..02.0..--.-ccc--ceceeee 
A lease of land is a hiring or renting of it for a 
certain time upon a named consideration. Hampton 
De SUTUWVE cca csiewsc sss incall sa eae ve soca st toa hs Lin onthe vdbads acceews 
A tenant of land rents it and pays for the use of it 
with money or a part of the crop or the equivalent 
thereof... Hampton v. Struve 20... ccccccccccceesesseeeeeeeeeeeee 
Whether a particular instrument is a lease of land 
or a cropping agreement is resolved by the rule 
of construction and the distinction between a crop- 
per and a tenant. Hampton v. Struve ........-.-0 
Whether the relation of parties to a contract is that 
of landlord and tenant or landowner and cropper 
depends upon the intention of the parties as deter- 
mined from the entire contract. Hampton v. 
SSOP UUG © 2sdeen ica h mots caccds Tsetse casa sicacadeciwcecocs eases ieee edeaceeeeeee 
A lessee of real estate may by virtue of statute 
maintain an action to quiet title to his leasehold. 
Peterson V. Vale ......ccecsoescsccscnsesecssosnsecssnssnencsnsnevseseranncoees 
A tenant is entitled to the exclusive possession and 


879 


669 


669 


305 


450 


880 


10. 


11. 


Libel and 
1. 


3. 


INDEX Vou. 160] 


use of the demised premises in the absence of reser- 
vations and restrictions in his lease and he may 
even maintain trespass against his landlord. 
Peterson: U.. Velex cccciccsssectarsescnsiveaticasacecesveseslisielivasuiceeet les 
A tenant holding over after the invalidation of a 
lease of school lands becomes a tenant at sufferance. 
FOssen V. BUACHArd o..cececseccesecscseeeceeereseeceececsenseesenceneesecaes 
A tenant at sufferance on school lands is the owner 
of crops planted on such lands during the con- 
tinuance of the tenancy. Jessen v. Blackard ........ 


Slander. 

Where a petition alleges that certain statements 
published by defendant concerning plaintiff were 
false and maliciously made, a demurrer thereto 
admits the falsity of the statements and that they 
were motivated by malice. Reller v. Ankeny ........ 
An action for libel must be commenced within 1 
year of the publication of the defamatory matter. 
Reller v. Ankeny 02. .seccccseccccccsecccecececcensececnnsncecsssncesnees 
A judge performing a judicial function is absolutely 
privileged to publish false and defamatory matter in 
the performance of such function if the publication 
has some relation to the matter before him. Reller 
De ARKO RY: vacece cs. ahsieceok e we ba se hecn Bee es eeactet et eaeeeces 
Extent of privilege of judge in connection with 
publication of defamatory matter stated. Reller »v. 
ADMCONY > Ssiceetescee Stacrosscecseseatietcuaieneeviotacaslew ie detectaneestee 


Limitations of Actions. 
An action for libel must be commenced within 1 year 


Master an 
1. 


of the publication of the defamatory matter. 
Reller Vv. Ane ny  uo.eeecccccccccceccccsssccecceneceeseseenecatececensenseens 


d Servant. 

Where the inference is clear that there is, or is 
not, a master and servant relationship, the deter- 
mination is made by the court; otherwise the jury 
determines the question. Peetz v. Masek Auto 
Supply COs, 2essscsist dedevshens tasectuacclesesse lee Maviclete Hasdeosesies 
The right of control determines whether the re- 
lationship of master and servant or that of an in- 
dependent contractor exists. Whether or not the 
right of control exists is ordinarily a question of fact 
for the jury. Peetz v. Masek Auto Supply Co. ........ 
Whether an act was or was not such as to be within 
the scope of the employment is, ordinarily, one of 
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Municipal 
1. 


fact for the determination of the jury under all 
the surrounding facts and circumstances. Peetz 
v. Masek Auto Supply Co. .0.....sceecccecsccecteeeeseceeseneeee 
The relation of master and servant does not render 
the master liable for the torts of the servant, 
unless connected with his duties as such servant or 
within the scope of his employment. Crane v. 
WHALCOMD: - sociicsdcccsxecéstesinstesiecenossieavis séavedcdasendatenvcteaweevscectate 
Employers are liable for the consequences, not of 
danger, but of negligence. The unbending test of 
negligence in methods, machinery, and appliances 
is the ordinary usage of the business. Aalsey v. 
Merchants Motor Freight, Inc. -...-.c.c:c:.-cccceesseseeeeres 


Corporations. 

The installation of condensation lines as a neces- 
sary part of air conditioning units is not work re- 
quiring a plumbing permit under city ordinance. 
MeNeil v. City Of Omaha ..ui...csecceccccccscceeceeeecceeseesncens 
A prosecution for an act in violation of a city ordi- 
nance, which act is not a violation of statute, is a 
civil action for the recovery of a penalty. In such 
case the burden is on the prosecution to prove the 
charge by a preponderance of the evidence. State 
Ms Benenslared an. iss ccscecceesedscesns asta sectaeawlcsioontaatacecesusecenesve 
In an action to recover a penalty for violation of 
a city ordinance where a jury is waived, the matter 
of weighing the evidence to determine whether or 
not the prosecution has sustained the burden of 
proving its case by a preponderance of the evi- 
dence is one for the trial judge and his finding 
will not be disturbed unless it is clearly wrong. 
State v. Remensland .0......eccecessccescccecesssssesecsecsseseeeeseesse 
Rule for waiving requirements of zoning ordinance 
stated. Frank v. Russell 2... ieeceeccecssecessceesceceseeeeeeee 
Conditions requiring denial of waiver of zoning 
requirements stated. Frank v. Russell ...0...0..0.0....--- 
In reviewing the action of a board of adjustment 
granting a variation from the provisions of a zoning 
ordinance, the decision of the board will not be dis- 
turbed unless it is found to be illegal, or from the 
standpoint of fact it is not supported by evidence, 
or is arbitrary and unreasonable, or is clearly 
wrong. Frank v. Russell ......ccccccccccsscesscceceseeeneceeeeese 
The obligation of a public power district to make 
payments in lieu of taxes was not changed by statu- 
tory amendment. State ex rel. School Dist. v. Ellis 
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Under amendment to statute, payments by public 
power districts in lieu of taxes became payable in 
the proportion that the levies of the separate sub- 
divisions bore to the total amount all of them re- 
ceived before the amendment. State ex rel. School 
Dists Os AOA ei siccvelisecciscineccesiesivendacsshlosiovaytiihendctlsnsetadslied 
Municipal corporations are political subdivisions of 
the state. The powers conferred upon these corpo- 
rations and the territory over’ which they shall be 
exercised rests in the absolute discretion of the 
state. County of Johnson v. Weber ...W..0......:0000-00+ 
Lang v. Sanitary District .......cccccccececccccccceeeceseeeeneeeeee 
Powers of municipal corporations stated. Lang 
y. Sanitary District ......ececceeccccecceeceeeeceseeseecceneecneeeeeces 
Statutes which authorize the issuance of bonds by 
minor political subdivisions of the state are sub- 
jects for strict construction when an interpretation 
is necessary. Where the meaning and intent is 
doubtful, the doubt should be resolved in favor 
of the public or taxpayers. Lang v. Sanitary 
DAstyiCb!? oc sccesteshececsebeseiaee Bore eataccdche tics a ees eens 


Negligence. 


1. 


When the evidence with relation to negligence is 
conflicting or such that minds may reasonably 
reach different conclusions with regard to its ex- 
istence, the issue should be submitted to the jury. 
Granger V. BYTNE  wcesscccecceccesecenecereneececseeesnseeecececesseeseneee 
Welstead v. Ryan Construction Co. .0......:ccceseeceee 
If the jury finds the defendant in a personal in- 
jury action is not chargeable with negligence, an 
error relating to the subject of damages is harm- 
less. Segebart V. Gregory  -2........ccccceseccesceseeeeceeeseeeeceeess 
Rule stated as to burden of proof and manner of 
instructing jury where conduct of others not parties 
to the suit is claimed to be the sole proximate 
cause of accident. Welstead v. Ryan Construction 
COs Beas ectent ec aea ad ceses ck hee ee a eee A 
When separate and independent acts of negligence 
by different persons combine to produce a single 
injury, each participant is liable for the resulting 
damages. Welstead v. Ryan Construction Co. .......- 
In a negligence action where the undisputed facts 
conclusively establish as a matter of law that plain- 
tiff was guilty of contributory negligence more than 
slight when compared with the negligence of the 
defendant, a motion for summary judgment for 
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11. 


12. 


13. - 


14. 


15. 


the defendant may properly be sustained. Miller 
Di AUCH ix Finca. Sedecs decinechatcunscelen Misaselnghnte inde Dsteecncntcede 
Where a petition charges specific grounds of negli- 
gence as a basis for recovery, and also contains 
a general allegation of negligence on the part of 
defendant in causing the damage, and where no mo- 


_ tion for a more specific statement is filed, it is 


competent under the general allegation of negli- 
gence to offer evidence of any fact which contrib- 
uted to the injury. Behrens v. Gottula ....0.0......00 
It is sufficient if all the facts and circumstances 
in evidence fairly warrant the conclusion that a 
fire did not originate from some other cause. The 
origin of a fire has generally been held sufficiently 
established by inferences drawn from circumstan- 
tial evidence. Behrens v. Gottula 00.0.2... cecccceeeneee 
It is error to submit the issue of contributory negli- 
gence to a jury if such issue finds no support in 
the evidence. Gain v. Drennen .2..2.--..cesece-cenecensennennees 
To neglect and to omit are not synonymous terms, 
There may be an omission to perform an act or 
condition which is altogether involuntary and in- 
evitable; but neglect to perform must be either 
voluntary or inadvertent. To neglect is to omit by 
carelessness or design, not from necessity. Sullivan 
v. Omaha & C. By St. Ry. C0. ..eceeecccccssencenenccscsesecennseneee 
Essential elements of cause of action for negli- 
gence stated. Peterson v. State Automobile Ins. 
AL SSM, me cccstes ee aed ieee Sele io AAG Sa Sas Sac oa 
The existence and extent of a duty to use due care 
cannot be supplied by proof of mere usage or cus- 
tom. Peterson v. State Automobile Ins. Assn. ........ 
Mere inaction does not constitute negligence in the 
absence of a duty to act. Even though a duty has 
been undertaken, if such undertaking was purely 
gratuitous, negligence cannot be predicated on aban- 
donment of or failure to perform such duty. Peter- 
son v. State Automobile Ins. Assn. .....c.ccccecceceeeeeese 
Liability of proprietor of a place of business for 
torts of third persons stated. Crane v. Whitcomb 
Gross negligence within the meaning of the motor 
vehicle guest statute means great and excessive 
negligence or negligence in a very high degree. 
It indicates the absence of slight care in the per- 
formance of a duty. Rice v. Netsius -W......ceeee 
When the evidence is resolved most favorably to- 
wards the existence of gross negligence, the ques- 
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tion of whether or not it supports a finding of 
gross negligence is one of law. Rice v. Neisius .... 
As a general rule it is negligence as a matter of law 
for a motorist to drive an automobile so fast on 
a highway at night that he cannot stop in time 
to avoid a collision with an object within the area 
lighted by his headlights. Allen v. Kavanaugh .... 
A driver of an automobile is legally obligated to 
keep such a lookout that he can see what is plainly 
visible before him and he cannot relieve himself of 
that duty. In conjunction therewith, he must so drive 
his automobile that when he sees the object he can 
stop his automobile in time to avoid it. Allen wv. 
Kang he oes. n.ecc ceca eeeete eee tebe scene eget ee eens 
As a general rule a motorist who drives his auto- 
mobile so fast on a highway at night that he can- 
not stop in time to avoid a collision with an 
object within the area lighted by his headlights is 
negligent as a matter of law. Allen v. Kavanaugh 
Where the evidence shows beyond reasonable dis- 
pute that a plaintiff’s negligence was more than 
slight as compared with a defendant’s negligence 
it is the duty of the court to determine the question 
as a matter of law and direct a verdict in favor 
of the defendant. Allen v. Kavanaugh ..000.2.......00.. 
When one being in a place of safety sees, or in the 
exercise of reasonable care for his own safety 
should see, the approach of a moving vehicle in 
close proximity, suddenly moves from the place of 
safety into the path of such vehicle and is struck, 
his own conduct constitutes contributory negli- 
gence more than slight in degree, as a matter of 
law, and precludes recovery. Heinis v. Lawrence 
Employers are liable for the consequences, not of 
danger, but of negligence. The unbending test of 
negligence in methods, machinery, and appliances 
is the ordinary usage of the business. Halsey v. 
Merchants Motor Freight, Inc. .....cceccccscceccccececsseseeeese 
Negligence is ordinarily a question of fact which 
may be proved by circumstantial evidence and 
established physical facts. If such facts and cir- 
cumstances, and the inferences that may be drawn 
therefrom, indicate with reasonable certainty the 
existence of the negligent act complained of, it is 
sufficient to sustain a verdict by the jury. Halsey 
v. Merchants Motor Freight, Ince. ......1..-.1c.0c00c-e-veee 
Negligence is never presumed, and cannot be in- 
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ferred from the mere fact that an accident hap- 
pened. Halsey v. Merchants Motor Freight, Inc. .... 
Where plaintiff's automobile is standing still on 
the highway when defendant, driving on icy pave- 


ment in a blinding snowstorm, first sees it, the 


only issue of contributory negligence is whether 
plaintiff should have, under the circumstances, re- 
moved his car from the pavement or given warn- 
ing. Doleman v. Burandt oo..c....ccccccccecececeeceesecrceeceeesee 
Where plaintiff’s automobile is standing still on 
highway, instructions imposing duties on plaintiff 
with respect to operation of automobile are preju- 
dicially erroneous. Doleman v. Burandt .............-.--.. 
When an automobile is owned jointly and one of the 
two co-owners entrusts its use to the other, any 
negligence of the owner driving the automobile is 
imputed to the other owner in an action brought 
by the owners as plaintiffs against a third party 
for property damage to their jointly owned auto- 


‘mobile. Doleman v. Burandt .o....cccccceeccecscceeceseeeees 
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New Trial. 
1. 


3. 


Where two persons unite in the joint prosecution of 
a common purpose so that each has authority, ex- 
press or implied, to act for the other in respect to 
the control of the means to accomplish the com- 
mon purpose, the negligence of one will be im- 
puted to the other. Bartek v. Glasers Provisions 
Coe; TG. ctnsseccia testes Asia ansaid fadeskeh s2uaSéel Senna hindusceecnoacs 
Where contributory negligence is pleaded as a 
defense, but there is no evidence to support such 
defense, it is error to submit such issue to the jury. 
Bartek v. Glasers Provisions Co., Ine. -0..00.2..0.000 
In deciding that a litigant is barred from recovery 
by his contributory negligence every material fact 
which his evidence tends to prove should be con- 
sidered as established. Long v. Whalen ...........0.....- 


The basis of a motion for new trial may be stated 
in the language of the statute without other par- 
ticularity. Powell v. Van Donselaar 0.00... sec 
The words unavoidably prevented in the statute 
specifying grounds for new trial signify something 
that was beyond the ability of the person affected 
to have avoided. An event or a result is unavoid- 
able which human prudence, foresight, and sagacity 
cannot prevent. Powell v. Van Donselaar .............. 
A motion for a new trial not timely filed does not 
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enlarge the time within which a notice of appeal 
must be filed after the rendition of judgment. 
Powell v. Van Donselaar ...........cscccesecsseesceececerseseeeeeee 
Procedure on appeal where trial court has _ sus- 
tained motion for new trial stated. Gain v. Drennen 
In a criminal case, a new trial may be granted for 
newly discovered evidence which is competent, ma- 
terial, and credible, which might have changed 
the result of the trial and which the exercise of 
due diligence could not have discovered and pro- 
duced at the trial. Gates v. State 02.2... 


Statutory provision with relation to the allowance 
of attorney’s fees has application to actions upon 
the bonds of public officials. State ex rel. School 
Dist: 0. lle: ce hace eee inion keene; 
Statutory provision with relation to the allowance 
of attorney’s fees is mandatory. State ex rel. 
School Dist. vi HUIS 2..e..ceeccceececcoceeceenceteenceeesceconenscees 
Practical construction of statute by an executive 
officer charged with its enforcement is given con- 
siderable weight by the courts. Bankers Life Ins. 
CO, Ve LGUgn li ..eeeccesscsccsecececcesecsenccnccessnacasenssceasnsenzse 
The Legislature is presumed to know the construc- 
tion of its statutes by the executive departments 
of the state. Bankers Life Ins. Co. v. Laughlin .... 


The real party in interest is the party entitled to 
the avails of the suit. Dafoe v. Dafoe ..........0...000-0- 
A party plaintiff not only must have a legal exist- 
ence and a legal capacity to sue, but also must 
have a remedial interest which the law of the forum 
can recognize and enforce. Dafoe v. Dafoe .............. 
Requirements for maintenance of suit by a next 
friend stated. Dafoe v. Dafoe ............ceccccecseeesesceeeeeee 


As between partition in kind or sale of land for 
division, the courts favor partition in kind, since 
it does not disturb the existing form of inheritance 
or compel a person to sell his property against his 
will, Cary v. Armbrust -........cccccccecceeeeeesceceseecteeeseees 
A sale in partition cannot properly be decreed 
merely to advance the interests of one of the 
owners, but before ordering a sale, the court must 
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Penalties. 
1. 


Pleading. 
1. 


judicially ascertain that the interests of all will be 
promoted thereby. Cary v. Armbrust. .............------ 
In a partition action the plaintiff is not entitled to 
have fees taxed for his attorney if the action is 
adversary. Cary V. Armbrust .0......ccccccceccceceeeeeeeeeee 
Rule with respect to attorney’s fees applies to the 
proceedings after decree of partition as well as to 
those leading up to decree. Cary v. Armbrust ........ 


A prosecution for an act in violation of a city 
ordinance, which act is not a violation of statute, 
is a civil action for the recovery of a penalty. In 
such case the burden is on the prosecution to prove 
the charge by a preponderance of the evidence. 
State v. Renensland ...n.....2.cscce--ecseseeeeeceececseeseneeereeeececees 
In an action to recover a penalty for violation of a 
city ordinance where a jury is waived, the matter 
of weighing the evidence to determine whether or 
not the prosecution has sustained the burden of 
proving its case by a preponderance of the evidence 
is one for the trial judge and his finding will not 
be disturbed unless it is clearly wrong. State v. 
Renensland ~<s.c.2.6oescces tees ce ateesbe teachin vets seree eae thecesiced 


The forms of pleading in civil actions in courts of 
record and the rules by which their sufficiency may 
be determined are those prescribed by the civil code. 
Reller v. AK Cny  -...-cc-cecccccesesecceccccesseecetscntecsecaseeeeceenee 
Where a petition alleges that certain statements 
published by defendant concerning plaintiff were 
false and maliciously made, a demurrer thereto ad- 
mits the falsity of the statements and that they 
were motivated by malice. Reller v. Ankeny .......... 
An exhibit incorporated in a pleading is a part of 
it for all purposes in the case and it may be con- 
sidered in deciding if the pleading states a cause 
of action or a defense. Reller v. Ankeny .............. 
The rule is inflexible that allegations and proof 
must agree. Shepardson v. Chicago, B. & Q. R. R. 
COD, cccscetuscvatetedasius ost ore lndecectsccasteas set cotcbecscoiteaessicceasabeterasegees 
When, without timely and proper objection a motion 
to dismiss is treated by the parties as the equivalent 
of a general demurrer, it will be so treated on appeal 
to the Supreme Court. Cacek v. Munson. ................ 
A general demurrer admits allegations of fact well 
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pleaded, but does not admit the pleader’s conclu- 
sions of law or fact. Cacek v. Munson ...........cc0 
In passing on a demurrer, the court will consider 
an exhibit attached to a petition and made a part 
thereof, if the allegations stated therein either aid 
the petition in stating a cause of action or charge 
facts going to avoid liability on the part of the de- 
fendant. Cacek v. Munson ........ccccsccccesecsesccenescetsensenee 
Essential elements of -cause of action for negligence 
stated. Peterson v. State Automobile Ins.. Assn. 


An admission in an answer does not extend beyond 
the intendment of the admission as disclosed by its 
context. O’Neal v. First Trust Co. wicteececeecceceeeee 


A motion for judgment on the pleadings, like a de- 
murrer, admits the truth of all well-pleaded facts 
in the pleading of the opposing party, together with 
all reasonable inferences to be drawn therefrom. 
The party moving for judgment on the pleadings 
necessarily admits, for the purpose of the motion, 
the untruth of his own allegations insofar as they 
have been controverted. Board of Trustees of York 


College Vv. Cheney) .ceccccccscccccccssscsecccceeecssnccececsesnserececeee 7 


A judgment on the pleadings is allowable not for 
lack of proof but for lack of an issue; hence, it is 
proper where the pleadings entitle the party to re- 
cover without proof, as where they disclose all the 
facts, or where the pleadings present no issue of 
fact but only a question of law. Board of Trustees 
of York College v. Cheney  -...c.1..-.csecceccecceceeecencceeseseoee 
A party may at any time invoke the language of 
the pleading of his adversary on which the case is 
tried on a particular issue as rendering certain 
facts indisputable; and in so doing he is neither 
required nor permitted to offer the pleading in 
evidence. Wright v. Lincoln City Lines, Ine. ........ 


An admission made in a pleading on which the trial 
is had is more than an ordinary admission. It is a 
judicial admission and constitutes a waiver of all 
controversy so far as the adverse party desires 
to take advantage of it, and is therefore a limita- 
tion of the issues. Wright v. Lincoln City Lines, 
INOS, ade ose cceaein Mette nee ANS et 


Public Lands. 


ames 


The meaning of the words “public lands” varies in 
different statutes enacted for different purposes. 
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The words should be given such meaning as com- 
ports with the intention of the Legislature in their 
use. Offutt Housing Co. v. County of Sarpy .......... 
The term “leased public lands” as used in the tax- 
ation statute means “lands belonging to the public, 
which have been leased as authorized by law.” 
Offutt Housing Co. v. County of Sarpy .....--....-.-..- 
A tenant holding over after the invalidation of a 
lease of school lands becomes a tenant at suffer- 
ance. Jessen v. Blackard .........----:-ccesseeeeeeesceeneneees 
A tenant at sufferance on school lands is the owner 
of crops planted on such lands during the continu- 
ance of the tenancy. Jessen v. Blackard ................ 


Public Service Commissions. 


1. 


When an application is made for additional service 
or to discontinue an existing service of a common 
carrier, the question to be determined is the public 
need or lack of need therefor. The carrier is not 
required to maintain standby station agency service 
not comprehensively used by the public, or to be 
used only when other established carriers fail to 
meet the need. Chicago, B. & Q. R. R. Co. v. Keifer 


It is the duty of a carrier to seek, and of regula- 
tory agencies to permit, the elimination of those 
services and facilities that are no longer needed 
or used by the public to any substantial extent. 
Chicago, B. & Q. BR. R. Co. v. Keifer ...cccccccccccccecceeceeees 


A ruling on the question of discontinuance of a 
railroad station agency at any given time does not 
amount to an adjudication for the future. It is 
only a judgment on the condition presented by the 
application and relates only to the time and con- 
ditions presented. Chicago, B. & Q. R. R. Co. v. 
FE CUf er: assis eet etekghe ids octska ce Btiesee Zebec ncesebesces ds 
On appeal from an order of the State Railway 
Commission, while acting within its jurisdiction, 
the question for determination is the sufficiency of 
the evidence to prove that the order is not unrea- 


.sonable or arbitrary. Chicago, B. & Q. R. R. Co. 


We ICUS OR. cho 2 2st rsSrse sates eb tian Hck yls eed esateeecd diet Adeancetas 
Courts are without authority to interfere with the 
findings and orders of the State Railway Commis- 
sion except where it exceeds its jurisdiction or acts 
arbitrarily. Dalton v. Kimmey .......0..cccccsscecccceeceescceseeee 
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Quieting Title. 
A lessee of real estate may by virtue of statute main- 


Railroads. 
1. 


Rescission. 
1. 


tain an action to quiet title to his leasehold. 
Peterson UV. Vk 0... csssscseeceecsssssecsessescesssensesesecessseeeeceeneas 


A carrier is not required to make expenditure of 
earnings from a particular community in the com- 
munity where earned in excess of the requirements 
of reasonable service. Chicago, B. & Q. R. R. Co. 
We FOUR cccsect cesar sess cei be ceed phe Mesuccs ade cesasesichaiecatectes 
The services and facilities to be furnished by a 
railroad company at any station need only be just, 
reasonable, and adequate to the requirements of the 
station, and should in a measure be commensurate 
with the patronage and receipts from that portion 
of the public to whom such service is rendered. 
Chicago, B. & Q. R. R. Co. v. Keifer .ccecccccssceeeeeee 
When an application is made for additional service 
or to discontinue an existing service of a common 
carrier, the question to be determined is the public 
need or lack of need therefor. The carrier is not 
required to maintain standby station agency serv- 
ice not comprehensively used by the public, or to 
be used only when other established carriers fail 
to meet the need. Chicago, B. & Q. R. R. Co. v. 
BCU OP: scrccsaik. shettecesi Ries iskes iesteetsl ahibe tei eetens uclsieebeanse 
It is the duty of a carrier to seek, and of regu- 
latory agencies to permit, the elimination of those 
services and facilities that are no longer needed 
or used by the public to any substantial extent. 
Chicago, B. & Q. R. R. Co. v. Keifer ecco 
Ordinarily a carrier by rail is not obligated to 
furnish substantially door-to-door delivery of com- 
modities which are shipped over its lines. Chicago, 
B. & Q. BR. Re. Co. UV. Keifer o.eeceecccccccccccecccccteneecceseneeees 


Requirements of pleading and proof necessary to 


‘ maintain an action for rescission because of false 


representations stated. Russo v. Williams ............. 
The right of one party to a contract to rescind is 
barred by failure for an unreasonable time after 
knowledge of the facts giving rise to such right to 
declare a rescission and disclaim the benefits of the 
contract. Russo V. Williqms .........sccsccesceccceeeesensecesee 
The remedies of rescission and damages are incon- 
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Sales. 


sistent; the former proceeding upon disaffirmance 
and the latter upon affirmance of the contract. 
Russo V. WAlltQas oo escecececsccesecennsececnteceecscceraseesecseeneeee 
If a contract is actually rescinded, it becomes non- 
existent, Russo V. Wialliqams 20....ecccscceesecerccceeeseeceees 


An innocent purchaser is one who buys property 
for a present valuable consideration without knowl- 
edge sufficient to charge him in law with notice of 
any infirmity in the title of the seller. Terry 
Bros. & Meves v. National Auto Ins. Co. .......--...00 
The measure of damages for failure to deliver goods 
purchased is the loss directly and naturally result- 
ing, in the ordinary course of events, from the 
seller’s breach of contract. Selig v. Wunderlich 
Contracting C0. ....cssscccsceessesececcsccesenscessecsesscenseneesseenesenee 
As a general rule where the seller of goods sends 
them by railroad to a purchaser, title passes to the 
purchaser on arrival at the designated point of 
delivery to the purchaser. Joyce Wholesale Co. v. 
Northside DL. & Mu, TC. o..ccccceccecsecceesccececenncecesensecccerseeece 
The general rule with respect to title to goods 
passing on arrival at designated point of delivery 
does not apply if a contrary intent appears. Joyce 
Wholesale Co. v. Northside L. & M., Inc, .....2....----.0-- 
As a general rule a sale is incomplete without de- 
livery. Joyce Wholesale Co. v. Northside L. & M., 
VNC? we seleslinces casino bud a oh 8 Mohs te Meta ued oc acn eles 


Schools and School Districts. 


1. 


One who was actually present at an annual meeting 
of a rural school district and entitled to vote on the 
designation of a schoolhouse site but who did not 
vote must be counted as present in order to com- 
pute the requisite majority on that matter. 
Richards v. McBride .i..ecccssesccccsececccescsecesceneeerensceceeeeceanee 
One who contends that there are defects in the 
election by which a schoolhouse site is designated 
may be barred by laches if he waits until the school 
district has expended substantial sums in good 
faith and the rights of third persons have inter- 
vened in reliance on the validity of the election. 
Richards v. McBride .........-scec1---ccnecevsscesseseeecseesssensaeees 
Where there is no evidence of acquiescence, estoppel, 
or undue delay on the part of the person question- 
ing the validity of an election to fix a schoolhouse 
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site, equity will not entertain the defense of laches 
or estoppel in a suit to test the validity of such 
election. Richards v. McBride  .......:c:-cccssccersseeeese 
When petitions are filed requesting a change of 
boundaries of school districts, it is the duty of the 
county superintendent of schools to give proper no- 
tice of and hold a hearing thereon, and at or after 
such hearing to factually determine the sufficiency 
of the petition. Cacek v. Munson. ..........c0ccececeeceeeeens 
Where the record of proceedings discloses that 55 
percent or more of the legal voters of each school 
district affected have signed and filed petitions re- 
questing a change of boundaries, the county super- 
intendent of schools has the jurisdiction and man- 
datory duty to order the boundary changes re- 
quested by such petitions. Cacek v. Munson .......... 
Where the record discloses that the county super- 
intendent of schools has jurisdiction to enter an 
order changing the boundaries of school districts, 
such order may not, unless fraud is alleged, be col- 
laterally attacked, but may be reviewed by pro- 
ceedings in error which provide an adequate remedy. 
Caceke V. Munson ...-.cccccccceeccecesensecceseessnencecccesenescaseecensensen 
When proper petitions are filed requesting crea- 
tion of a new district from other districts or a 
change of boundaries of school districts across 
county lines, it is the duty of county superintendents 
to give proper notice of and hold a hearing, and at 
or after such hearing to factually determine whether 
or not such districts have lawfully petitioned the 
same. Olsen V. Grosshans  ........-.:ccccscceessececeseceeenesese 
When the record discloses that the districts in- 
volved have severally signed and filed proper peti- 
tions requesting creation of a new district from 
other districts or a change of boundaries thereof, 
county superintendents have jurisdiction and the 
mandatory duty to order the changes requested 
by such petitions, which order may be reviewed by 
petition in error. Olsen v. Grosshanga ...............000--- 
Unless the petitions of the several districts affected 
concur in substantially the identical action re- 
quested, the county superintendent or superintend- 


.ents are without jurisdiction or authority to act 


on petitions to create a new school district or make 
a change in boundaries. Olsen v. Grosshane .........- 
The requirement in amendatory act, that any plan 
of reorganization must be submitted to the state 
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committee for school district reorganization and 
be approved by it before a hearing is had, relates 
only to any plan of reorganization proposed by a 
group of districts. School District No. 42 ». 
Marana e222 Sih Nee Eat Se eee 


Specific Performance. 


1. 


Where one is claiming the estate of a deceased per- 
son under an alleged oral contract, the evidence of 
such contract and the terms of it must be clear, 
satisfactory, and unequivocal. O’Neal v. First 
Prust: SCOp Secrest Sec tectteeand geen Bae ee aks 
An oral contract claiming the estate of a deceased 
person is void on its face as within the statute of 
frauds, because not in writing. Even though 
proved by clear and satisfactory evidence, it is not 
enforceable unless there has been such performance 
as the law requires. O’Neal v. First Trust Co. .... 
The thing done constituting performance must be 
such as is referable solely to the contract sought 
to be enforced so that nonperformance by the other 
party would amount to fraud upon him. O’Neal v. 
Dak ae! Kear 14:1 Sak OF + RE ES OS OE ee 
Burden of proof stated as to enforcement of oral 
contract to leave part of estate by will. O’Neal v. 
Parse. Trust! (Co: + csccctiscevsieedsscsctyctistcesehoccceasiesediesd Seactebiets 
Evidence of declarations of a deceased person, con- 
cerning a parol contract to leave part of estate 
by will, does not amount to direct proof of the facts 
claimed to have been admitted by those declarations. 
Such evidence, when not supported by other evi- 
dence, is generally entitled to but little weight. 
O'Neal v. First Trust C0. .cecccccccccceececseenceececeeceeceeee 
Each case seeking specific performance of oral 
contract is to be determined from the facts, circum- 
stances, and conditions as presented therein. O’Neal 
. Farat  Prust.° CO cisicscetse te eh geese 
If one party has been induced to make a contract by 
reason of any material misrepresentation on the 
part of the other party, specific performance will 
be denied, whether the misrepresentation was will- 
ful and intended, or made innocently with an honest 
belief in its truth. Russo v. Williams 000....cceece-e 
Specific performance of a contract is not penetaily 
demandable or awarded as a matter of absolute 
legal right but is directed to and governed by the 
sound legal discretion of the court, dependent upon 


893 


832 


469 


469 


469 


469 


469 


469 


564 


894 


States. 


INDEX VoL. 160] 


the facts and circumstances of each particular case. 
It will not be granted where enforcement would be 
unjust. Russo v. Willtams uo... ccececsccscceseeteceeeeeeees 


The state’s immunity from suit in its own courts with- 


Statutes. 
1, 


out its consent is unaffected by declaratory judg- . 


ment statutes, but such an action may be main- 
tained under statutes which permit actions against 
the state. Offutt Housing Co. v. County of Sarpy 


The civil code should be so construed as to make 
all of its parts harmonize with each other and ren- 
der them consistent with its general scope and 
Object. Reller v. AMKeny  .20....e-cccccceecceeeecesecesensscenecteeees 
Legislative act providing for body fluid test for 
intoxication is in derogation of the common law 
and must be strictly interpreted and applied as 
limited by the terms of the act. Hoffman v. State 
Instruction on body fluid test for intoxication is 
required only in a prosecution for operating a motor 
vehicle while under the influence of intoxicating 
liquor. Hloffman v. State oo... eee eecescsceeeeecteeeeeeeeeeeeee 
Legislature imposed duty on drainage districts to 
maintain and keep in repair drainage system con- 
structed under drainage statute. County of John- 
BOM. We WED! o03 sscscceisicesndentecbolenenddztscisd sbentteseisanteciveelecabeies 
Statute was mandatory imposing duty for the care 
and preservation of drainage ditches. County of 
TORNSON V. WeDCT ounce eeeseeeeenvessecnceeceneneecereeecseneersenasaneneese 
Every contract is made with reference to, and 
subject to, existing law, and every law affecting 
such contract is read into and becomes a part 
thereof. County of Johnson v. Weber .......cescccccccnecoens 
In construing a statute, effect must be given, if pos- 
sible, to every word, clause, and sentence, so that no 
part of its provisions will be inoperative, super- 
fluous, void, or insignificant. Hwert Implement 
Co. v. Board of Hqualization .........cccececeeeeccceseeeenees 
Practical construction of statute by an executive 
officer charged with its enforcement is given con- 
siderable weight by the courts. Bankers Life 
Ins. Co. VU. LQugn din 2. cccccccceccececeseescseceenceceeeesnereee 
The Legislature is presumed to know the con- 
struction of its statutes by the executive depart- 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


ments of the state. Bankers Life Ins. Co. v. 
DOUG telat. x25. 2 sche eres eid Wet inceddc tinned Lh ateinl Mat eeleed 
A mutual canal company is a creature of statute 
and possesses only those powers expressly or im- 
pliedly granted to it by such statute. Thirty Mile 
Canal Co. vi Carskeadon .0........2-cccceeceneceeeceeeceeceeeneeceseeeee 
Where the Legislature has prescribed how assess- 
ments may be levied and collected by a mutual 
canal company, the’ method is exclusive and such 
company is without authority to prescribe other 
methods in its articles of incorporation and by- 
laws. Thirty Mile Canal Co. v. Carskadon. ............ 
An unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no protec- 
tion; it creates no office; and it is, in legal con- 
templation, as inoperative as though it had never 
been passed. Jessen v. Blackard 20.22... 2:c1scscccseeeees 


In an action wherein relief is sought pursuant to 
the terms of a statute which has been declared un- 
constitutional, the Supreme Court is required to 
regard the statute as nonexistent and to deny re- 
lief whether or not unconstitutionality of the act has 
been pleaded as a defense. Jessen v. Blackard ...... 


Penal statutes are inelastic, must be strictly con- 
strued, and may not be extended by implication. 
Olson -W. Sb@be sss. cde eas ate eileen Beeston 


In construing statutes, the legislative intention is 
to be determined from a general consideration of 
the whole act with reference to the subject mat- 
ter to which it applies and the particular topic 
under which the language in question is found. 
The intent so deduced from the whole will prevail 
over that of a particular part considered sepa- 
rately. Lang v. Sanitary District 00000... 


The fundamental principle of statutory construction 
is to ascertain the intent of the Legislature and to 
discover that intent from the language of the act 
itself. It is not the court’s duty nor within its 
province to read a meaning into a statute that is 
not warranted by legislative language. Lang v. 
Sanitary Distr tet oo. .eeeeeccceccesececesnceeccencescsssnsssssessecsccees 
In enacting a statute, the Legislature must be pre- 
sumed to have had in mind all previous legislation. 
In the construction of a statute, courts must con- 
sider the preexisting law together with any other 
laws relating to the same subject, which, although 
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enacted at different times, are in pari materia 
therewith. Lang v. Sanitary District... 
When the Legislature subsequently enacts legis- 
lation making related preexisting laws applicable 
thereto, it will be presumed that it did so with full 
knowledge of such preexisting legislation and the 
judicial decisions of the Supreme Court construing 
and applying it. Lang v. Sanitary District ............. 
Statutes which authorize the issuance of bonds by 
minor political subdivisions of the state are sub- 
jects for strict construction when an interpretation 
is necessary. Where the meaning and intent is 
doubtful, the doubt should be resolved. in favor of 
the public or taxpayers. Lang v. Sanitary District 
In construing a statute to determine the legisla- 
tive intent a court may consider the history of its 
passage, the amendments offered, and action taken 
by the Legislature thereon. School District No. 
DA fale PRM 7 0 ar-1 123 | ge RRO ea 


Subrogation. 


Taxation. 
1. 


The doctrine of subrogation is not available to one 


who pays his own primary obligations. Marmet v. 
Maret. ccdcscic scsi: teens aid iets estes one 


The levy, assessment, and collection of taxes which 
are: demonstrably void for want of jurisdiction or 
authority to impose the same may be enjoined. 
Offutt Housing Co. v. County of Sarpy «uuu... 
The Congress of the United States has re-ceded to 
the state the power and authority to tax a lessee’s 
interest in a housing project located on real prop- 
erty owned by the government of the United States 
which has been leased by it to private industry. 
Offutt Housing Co. v. County of Sarpy... 
The term “leased public lands” as used in the tax- 
ation statute means “lands belonging to the public, 
which have been leased as authorized by law.” Offutt 
Housing Co. v. County of Sarpy ..........-c1c2cccesecceeeeeeee 
The words “owner of such improvements” as used 
in the taxation statute include “any lessee who has 
the dominion or control thereover for his own use 
and profit during the.useful life thereof.” Offutt 
Housing Co. v. County of Sarpy .2....02....ccccccecceeeeeseee 
The obligation of a public power district to make 
payments in lieu of taxes was not changed by 
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12. 
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14. 


statutory amendment. State ex rel. School Dist. 
W,  FOUAGS 2522 osc ce Rise a oa Saeed ats eh ax aes the deaats 
Under amendment to statute, payments by public 
power districts in lieu of taxes became payable in 
the ‘proportion that the levies of the separate sub- 
divisions bore to the total amount all of them re- 
ceived before the amendment. State ex rel. School 
Di8 be Vis EUs sscch catetekecicittciasaianctdsavscedosicssSgotees dantetnctaavinds 
The Legislature has the power to take funds raised 
for one governmental subdivision and give them to 
another governmental subdivision if it is done for 
the benefit of the public in the taxing district. 
State ex rel. School Dist. v. EGG ...........ccecccccceneenseeeee 
The Legislature is without power to transfer funds 
raised for the benefit of one district or subdivision 
to another district or subdivision. State ex rel. 
School Dist. vi. Elia. o.....eecceciccecesssesesesssesecessscssscseeseseeeces 
The power of the Legislature with regard to the 
transfer of funds received in lieu of taxes is the 
same as it has with regard to funds raised by tax- 
ation. State ex rel. School Dist. v. Ellis santnsdascadene 
A county board of equalization is authorized to 
meet in special session at any time after the close 
of its regular annual session for the purpose of 
equalizing assessments of omitted and undervalued 
property. Ewert Implement Co. v. Board of Equal- 
MROULON: 9 cis eesittet ee eke A er a ee, 
Prior holding of Supreme Court as to termination 
date of authority of county board of equalization 
has been changed by amendment of statute. Ewert 
Implement Co. v. Board of Equalization ..00.......:.0..+- 
All nonexempt property in Nebraska is subject to 
taxation and for that purpose must be valued at 
its actual value, which means its value in the 
market in the ordinary course of trade. Ahern 
v. Board of Equalization oo......cccccececccescsscescssseeceoeee 
Ordinarily the valuation by the assessor is pre- 
sumed to be correct. However if the assessor does 
not make a personal inspection of the property, 
but accepts valuations thereof fixed by a profes- 
sional appraiser, the presumption does not obtain, 
and in such case the burden is upon the protesting 
party to prove that the assessment is excessive. 
Ahern v. Board of Equalization 0... 
The presumption obtains that a board of equaliza- 
tion has faithfully performed its official duties, and 
that in making an assessment it acted upon suffi- 
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cient competent evidence to justify its action. Ahern 
vw. Board of Equalization .000......2-..eccscccsecceceeneceeeeseeeeceeeene 
The presumption that a board of equalization in 
making an assessment acted upon sufficient compe- 
tent evidence to justify its action disappears when 
there is competent evidence on appeal to the con- 
trary. From that point on the reasonableness of 
the valuation fixed by the board becomes one of 
fact based upon evidence, unaided by presumption, 
with the burden of showing such value to be un- 
reasonable resting upon the party complaining. 
Ahern v. Board of Equalization ................- se ate ES SNS 


Tenancy in Common. 
A right of possession of the common property by each 


Torts. 


Trespass. 
1. 


Trial. 


cotenant is an essential characteristic of a tenancy 
in common. Statler v. Watson  ........:..ccccccceeeeeee ne 


Where the independent tortious acts of two or more 


1. 


persons combine to produce an injury indivisible 
in its nature, any one or more of such tortfeasors 
may be held liable for the entire damage on the 
theory that his or their acts are considered in law 
as a cause of the injury. Wright v. Lincoln City 
Lines, INC. -.ceicsesecsessecereoeaceenoreeee eee ee ee etter 


A tenant is entitled to the exclusive possession and 
use of the demised premises in the absence of 
reservations and restrictions in his lease and he 
may even maintain trespass against his landlord. 
Peterson .° Vale: .ccx ci. locscecccscncesce dali siceeecchechaeoceinne 
If the nature of a threatened trespass on real 
estate is such that it will, if accomplished, prevent 
a substantial enjoyment of property or the posses- 
sion thereof, the remedy of injunction is appro- 
priate to forestall the wrongful act. Peterson v. 
IV ONG ca dtedep ieseotstcaes este enge Wats cease asec eae ness 


When the evidence with relation to negligence is 
conflicting or such that minds may reasonably 
reach different conclusions with regard to its ex- 
istence, the issue should be submitted to the jury. 
Granger UV. BYTE  ....cesceseenneeecenenceecceeeeseneneseneensenees 
Welstead v. Ryan Construction C0. -.2.......cecccescceeeen 
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10. 


11. 


In determining the sufficiency of evidence to sus- 
tain a verdict it must be considered most favor- 
ably to the successful party, any controverted fact 
must be resolved in his favor, and he must have 
the benefit of inferences reasonably deducible from 
it. Granger ¥<. BYP ne ciscicscescccsecsccececesecceceesecereesseveneeeess 
Welstead v. Ryan Construction Co. ..........:c1c-- 
The verdict of a jury, based on conflicting evidence, 
will not be disturbed unless clearly wrong. Granger 
Vi, YPN asa es Ses ccssc cate destsucdyepauseatilasle ta vectasccieadsl tevagl os 
Welstead v. Ryan Construction Co. 
One may not complain of alleged misconduct of 
adverse counsel if, with knowledge of such alleged 
misconduct, he does not ask for a mistrial but con- 
sents to take the chance of a favorable verdict. 
Granger V. BYTE  oeececccsccccescecseseresesssssecesecssesessececeseeceece 
Instructions are to be considered together, and if 
as a whole they fairly state the law applicable to 
the evidence when so construed, error cannot be 
predicated on the giving thereof. Granger v. Byrne 
An affidavit used on the hearing of an issue of 
fact must be offered in evidence in the trial court 
and preserved in and presented by a bill of excep- 
tions to be available for consideration in the Su- 
preme Court. Powell v. Van Donselaar ...0.-....ccccc00 
An affidavit of a juror as to what items the jury 
allowed or disallowed in computing the amount due, 
or what the jury believed it had a right to do 
under the instructions, is incompetent. Schumacher 
We ALONG: cs vas ec sden 5a2 aces Sdesccaahetatonsl Moi eo eee Sedseesteek 
It is not error to refuse to give a requested in- 
struction containing abstract principles of law 
where no effort is made therein to apply the rule 
to the particular evidence and issues of the case 
to which it is claimed it is applicable. Segebart 
Ve GPOY ORY. 05 coalasweed seeiceindidlocdadts tae: sueset ccol stttogs bosesbcoatac 
It is not error to fail to instruct relative to the 
purchasing power of money. It is not a proper 
subject for an instruction. Segebart v. Gregory 
Error cannot be predicated upon the giving of an 
instruction substantially similar to one requested 
by the party seeking to reverse the judgment. 
Segebdart V. Gregory o.ocscccceccccsesscccecssecseseeseocsesececceeesece 
In the framing of an instruction, it is not neces- 
sary that a trial court follow the exact language 
used by the Supreme Court in stating a rule of law. 
Segebart V. Gregory  o.cceccccccececcccseccsescececceececeeeceseceeccce 
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A party is not permitted to proceed with a trial 
without objection and, if unfavorable, contend that 
a mistrial should have been declared, when he did 
not ask for the same at the time. Segebart v. 
GreQOT Yee cecihoscteincci ha wcdeigcits aaadeenabese Re loes vaste eaten 
The trial court has the duty to instruct the jury 
on issues presented by the pleadings and evidence, 
whether requested to do so or not, and a failure so 
to do constitutes prejudicial error. Welstead v. 
Ryan Construction C0. .22....ecccccsceesccceeceeeecceeeeseeneceeerees 
It is error to submit issues upon which there is 
no evidence to sustain an affirmative finding. Wel- 
stead v. Ryan Construction C0. .......ccscccsscsessecseeceeereee 
Rule stated as to burden of proof and manner of 
instructing jury where conduct of others not par- 
ties to the suit is claimed to be the sole proximate 
cause of accident. Welstead v. Ryan Construction 
COs BEA Cia ress siheguenshcuesanietite tesa eenes Nsiestave se aeaee oeeete. donee 
In order to obtain a summary judgment the mov- 
ant must show, first, that there is no genuine issue 
as to any material fact in the case, and second, 
that he is entitled to a judgment as a matter of law. 
Miller .v. Aitken .......--eeecssscecccecsensecesetsnccncreorecsenseonecese 
In considering a motion for summary judgment, the 
court should consider the evidence in the light most 
favorable to the party against whom it is directed. 
Miller Vv. Atthen iceeeessecccseceeesoceeeerneaccensecceccesecectnsceenonse 
Summary judgment is effective and serves a sepa- 
rate useful purpose only when it can be used to 
pierce the allegations of the pleadings and show 
conclusively that the controlling facts are other- 
wise than as alleged. Miller v. Aitken ...........0--- 
In a negligence action where the undisputed facts 
conclusively establish that as a matter of law plain- 
tiff was guilty of contributory negligence more than 
slight when compared with the negligence of the 
defendant, a motion for summary judgment for the 
defendant may properly be sustained. Miller v. 
ALR. scbicocsekissanscel dese teae iin kik Asai ete 
Rule for consideration of motion for directed ver- 
dict stated. Behrens v. Gottwla .......ecccesceccscseesceceeeee 
Crane V. WRitcomb ...W..---.sscecseeencsensncenecneecessnetenestesnenene 
Where a petition charges specific grounds of negli- 
gence as a basis for recovery, and also contains 
a general allegation of negligence on the part of 
the defendant in causing the damage, and where 
no motion for a more specific statement is filed, 
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it is competent under the general allegation of negli- 
gence to offer evidence of any fact which contrib- 
uted to the injury. Behrens v. Gottula ............. 
In a jury case where different minds may draw 
different conclusions or inferences from the ad- 
duced evidence, or where there is a conflict in the 
evidence, the matter at issue must be submitted to 
the jury. Behrens v. Gottula .........ccccsesccesceeeeeeeceeees 
In a law action findings of fact made by the court 
have the same force and effect as the verdict of a 
jury, and if there is competent evidence to sup- 
port them, such findings will not be disturbed on 
appeal. Terry Bros. & Meves v. National Auto 
THB: COs, abasdceksecdateccdivcectscvivzeasie coasts vasuasuntascpseasneies caseedeeseics 
It is the duty of the trial court to instruct fully 
upon the theory of a party to an action if the theory 
finds support in the evidence. Gain v. Drennen .... 
When an agreement is oral and evidence as to the 
intention of the parties is conflicting, the question 
of the intention of the parties is for determination 


by the jury. Hampton v. Struve occecccccesceee . 


An instruction, which correctly advises the jury 
that plaintiff must prove all the material elements 
of his case by a preponderance of the evidence and 
that if it fails to so establish any one of them the 
verdict should be for the defendant, is not erroneous 
in that it fails to inform the jury as to what its ver- 
dict should be if the evidence was evenly balanced. 
BoRrt vi HOMmond oie seecceccceccenecnscnseerceseceetecsnssccescenecees 
The ruling of the trial court on a question involving 
misconduct of the jury will not be disturbed in the 
absence of a showing of an abuse of discretion. 
BoRrt Vv. Hammond oieeececcenccsscenseereesnecesssseseeccccsscsesceereees 
To vitiate a verdict, an unauthorized inspection of 
the scene of an accident must be shown to have re- 
lated to a matter in dispute and to have been of 
such a nature as to have influenced the jury in 
arriving at a verdict. Kohrt v. Hammond .............. 
Affidavits of jurors may not be considered to im- 
peach a verdict where the facts sought to be shown 
are such as inhere in the verdict. Kohrt v. 
FLOMIMONG. — sAissssdsciscsvesecd ascsguihs cat atavslcsadsatuseidlessivedetawtelovesedee 
If intoxication of a person is an issue in litigation, 
evidence of the alcoholic content of a specimen of 
body fluid determined by a chemical analysis, and 
expert opinion evidence as to intoxication based 
thereon, are admissible. Hoffman v. State ............ 
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It is the duty of the trial court to instruct the jury 
on such degrees of homicide as find support in the 
evidence. Washington v. State .2.......cccccecceecccesseeeeee 
When the object of the cross-examination is to col- 
laterally ascertain the accuracy or credibility of a 
witness, some latitude should be permitted. The 
scope of such latitude is ordinarily subject to the 
discretion of the trial judge and, unless abused, 
its exercise is not reversible error. Washington v. 
States 2c esk ne ee eee 
A plea of not guilty puts in issue all the material 
allegations of the information and all matters of 
defense which have sufficient support in the evi- 
dence to be submitted to the jury. It is the duty 
of the trial court to instruct as to the law appli- 
cable to all of such matters whether requested to 
do so or not. Washington v. State ........:eeccscceeceeeee 
A trial court is not required to instruct in the 
exact language of a requested instruction. If the 
point is covered by an instruction couched in 
proper terms it meets all the requirements of the 
law. Washington V. State oo. eecccececceccccceesceceeeeceeeeeee 


Where the inference is clear that there is, or is not, 
a master and servant relationship, the determina- 
tion is made by the court; otherwise the jury de- 
termines the question. Peetz v. Masek Auto Supply 
Oe.  cerecenaccaaweiectentelnde tusve beatae Sate Sed tha aus teachin dosenbeesatestasdseoes 


The right of control determines whether the re- 
lationship of master and servant or that of an in- 
dependent contractor exists. Whether or not the 
right of control exists is ordinarily a question of 
fact for the jury. Peetz v. Masek Auto Supply 
COs, esd cer iewsheaaet testes eves sabe Bieivasetds tatebtandusi cds JasSsgdulciencs 


Whether an act was or was not such as to be within 
the scope of the employment is, ordinarily, one of 
fact for the determination of the jury under all 
the surrounding facts and circumstances. Peetz 
v. Masek Auto Supply Co. .2.......seeseeeeseceeeeseseceneesoeeeee 
When the evidence viewed in the light most favor- 
able to plaintiff fails to establish actionable negli- 
gence, it is the duty of the trial court to direct a 
verdict for defendant or render a judgment not- 
withstanding the verdict if motions therefor are 
timely and appropriately made. Crane v. Whitcomb 
A party may not complain of misconduct of counsel 
if, with knowledge thereof, he does not ask for a 
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mistrial, but consents to take the chance of a favor- 
able verdict. Beads v. State -.........cccc-cccccccesecececeeeeeee 
Where no objection is made or exceptions taken to 
remarks of the trial judge made during the course 
of the trial, a complaint with respect thereto cannot 
be reviewed on appeal. Beads v. State .........-.cc-eces 
When the facts pertaining to the relationship of the 
persons involved are in dispute, or more than one 
inference can be drawn therefrom, the question is 
for the jury. Barnes v. Davitt .2222222..cceeeeeeeeeeee 
Findings of a court in a law action in which a jury 
is waived have the effect of the verdict of a jury, 
and judgment thereon will not be disturbed unless 
clearly wrong. Barnes Vv. Davitt .0.....:ccccceeecseseeees 
A motion for judgment on the pleadings, like a de- 
murrer, admits the truth of all well-pleaded facts 
in the pleadings of the opposing party, together 
with all reasonable inferences to be drawn there- 
from. The party moving for judgment on the 
pleadings necessarily admits, for the purpose of the 
motion, the untruth of his own allegations insofar 
as they have been controverted. Board of Trustees 
of York College v. Cheney .........2:c1.cccscsccesessseeeseesceseeeeeee 
A judgment on the pleadings is allowable not for 
lack of proof but for lack of an issue; hence, it is 
proper where the pleadings entitle the party to 
recover without proof, as where they disclose all 
the facts, or where the pleadings present no issue 
of fact but only a question of law. Board of Trus- 
tees of York College v. Cheney -...........ccccccccccecccencessnens 
The district court may not properly direct a ver- 
dict of not guilty unless the evidence is so lacking 
in probative force that the court may say as a 
matter of law that it is insufficient to support a 
finding of guilt. Hertz v. State 2.0.2... 
It is not the province of the district court to re- 
solve conflicts in evidence in a criminal action or 
to pass upon the credibility of witnesses. Hertz 
Wer SEE: se sass cress ioe sees cade vaseeseahss Manpenstht ocedaebepteseeetceeensnenes 
Where the evidence shows beyond reasonable dis- 
pute that a plaintiff’s negligence was more than 
slight as compared with a defendant’s negligence 
it is the duty of the court to determine the ques- 
tion as a matter of law and direct a verdict in 
favor of the defendant. Allen v. Kavanaugh. ........ 
In a case where a motion has been made at the 
close of all of the evidence for a directed verdict, 
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which motion should have been sustained but was 
overruled and the case was submitted to a jury 
which returned a verdict contrary to the motion, 
and a motion for judgment notwithstanding the ver- 
dict is duly filed, it is the duty of the court to 
sustain the motion and render judgment in accord- 
ance with the motion for a directed verdict. Allen 
Ve K@vandugh oiiieceecccccccncceeescsecsessccccsscscssccessecsesesacscceeeesace 
It is the duty of the trial court, without request, to 
submit to and properly instruct the jury upon all 
the material issues presented by the pleadings and 
the evidence. Wright v. Lincoln City Lines, Inc. 
A litigant is entitled to have the jury instructed as 
to his theory of the case as shown by the pleadings 
and evidence, and a failure to do so is prejudicial 
error. Wright v. Lincoln City Lines, Ince. .............- 
It is prejudicial error to instruct a jury that all 
material allegations of an answer must be estab- 
lished by evidence where material allegations there- 
of have been alleged in the petition and admitted 
in the answer. A party is entitled to have the jury 
told that material facts have been admitted by the 
pleadings and that the necessity of further proof 
of such admitted facts is not necessary or per- 
mitted. Wright v. Lincoln City Lines, Inc. .............. 
Negligence is ordinarily a question of fact which 
may be proved by circumstantial evidence and es- 
tablished physical facts. If such facts and circum- 
stances, and the inferences that may be drawn 
therefrom, indicate with reasonable certainty the 
existence of the negligent act complained of, it is 
sufficient to sustain a verdict by the jury. Halsey 
vw. Merchants Motor Freight, Ine. ......cceccsececceeeeeee 
Circumstantial evidence cannot be said to be suffi- 
cient to sustain a verdict or to require submission 
of a case to a jury depending solely thereon for 
support, unless the circumstances proved are of 
such a nature and so related to each other that the 
conclusion reached is the only one that can fairly 
and reasonably be drawn therefrom. Halsey v. 
Merchants Motor Freight, Inc. .......c11....:cceceeccecncseneeeeee 
Rule stated of effect of motion for judgment not- 
withstanding the verdict. Halsey v. Merchants 
Motor Freight, Ine. ......ccccsccecscceccceececsesssvessesssssnseaeesssee 
It is the duty of the trial court to determine the 
issues upon which there is competent evidence and 
submit them to the jury. The submission of issues 
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Trusts. 


upon which the evidence is insufficient to sustain 
an affirmative finding is prejudicial. Doleman v. 
Burandt. Joo hc bice ti eccecc cee eee eet Rag sees sen cckee sa caawee eee 
Where contributory negligence is pleaded as 2 de- 
fense, but there is no evidence to support’ such 
defense, it is error to submit such issue to the jury. 
Bartek v. Glasers Provisions Co., Inc. «2... 
If there is any evidence which will sustain a find- 
ing for the litigant having the burden of proof, 
the trial court may not disregard it and decide the 
case as a matter of law. Long v. Whalen .............- 
In deciding that a litigant is barred from recovery 
by his contributory negligence every material fact 
which his evidence tends to prove should be consid- 
ered as established. Long v. Whalen ............2:--0+- 
It is error for the trial court to submit to the jury 
an issue pleaded which under the evidence pro- 
duced in the case affords no basis of recovery by 
the pleader. Long v. Whalen ..0....-..cccccceccceereeeeeeee 
The giving of an incorrect instruction must be con- 
sidered prejudicial where there is no showing that 
it did not affect the result of the trial. Long 
Ds WCW. cecs dices cece ieascetde ih vnetiacdeanes Staab csusiiecdecesssseeatitesescees 
If an instruction is given which it is claimed does 
not fully state the law and the attention of the 
trial court is directed to the alleged defect by a 
requested proposed instruction supplying the claimed 
omission, the party affected may have the alleged 
error reviewed in the Supreme Court. Long v. 
Whalen schist een Rie Ree eta eet 


The burden of proof is upon one seeking to estab- 
lish the existence of a constructive trust to do 
so by evidence which is clear, satisfactory, and con- 
vincing in character. Musil v. Beranek .............-.. 
Trusts arising by implication or by operation of 
law are excepted from the operation of the stat- 
ute of frauds. Resulting and constructive trusts 
therefore fall within the exception. Musil v. 
Berane le: 22. theesciees ciocticaesltcieickssbedecvs iseacesckeviaee Saesciet ewes 
When a person obtains the legal title to real 
estate by means of fraud or misrepresentation, 
actual or constructive, the law constructs a trust in 
favor of the party upon whom the fraud or im- 
position has been practiced. A court of equity 
will enforce such a trust for the benefit of the 
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grantor or those claiming under him. Musil v. 
Berane le 2x ssridecessstever cece tssdstedevceussedeei ieee ent Ata 


United States. : 


1, 


A motor truck owned by a private person and used 
to carry mail under contract with the United 
States Post Office Department is required to pay 
the registration fee to which commercial trucks 
are subject under the statutes of Nebraska. Aulner 
Mot MEGS: Vasa ccrSconiszicosSectigeiseatesdesaeiante secateehe coete casedeeadanteecs leabe, 
For overloading of truck in excess of specified 
carrying capacity, the owner of a motor truck 
used to carry mail under contract with the United 
States Post Office Department is subject to the 
penalty prescribed. Aulner v. State ou... eee 


Vendor and Purchaser. : 
A purchaser of real estate has a right to believe and 


Waters. 


1. 


rely upon representations made to him by his 
vendor as to the character, quality, and location of 
the property, when the facts concerning which 
the representations are made are unknown to the 
vendee. Russo v. Willigams ...........cccccsecccesecseseeeseeeeeeeee 


A riprarian owner may construct necessary struc- 
tures to maintain his bank of the stream in its 
orginal place and condition, or to restore it to that 
condition and to bring the stream back to its nor- 
mal course when it has encroached upon his land. 
If he does no more, other riparian owners cannot 
recover damages for the injury his action causes 
them. Shepardson v. Chicago, B. & Q. R. R. Co. .... 
As defined by statute, a watercourse is any de- 
pression or draw 2 feet below the surrounding 
lands and having a continuous outlet to a stream 
of water, river, or brook. Reed v. Jacobson ............ 
To constitute a watercourse the size of the stream 
is not material. However, it must be a stream in 
fact as distinguished from mere surface drainage 
occasioned by freshets or other extraordinary causes, 
but the flow of water need not be continuous. Reed 
We DUCODSON: cecasazen Sess clanecesassivsanceesatpaleestasnedsossdpeieathetaviedevahs 
A mutual canal company is a creature of statute 
and possesses only those powers expressly or im- 
pliedly granted to it by such statute. Thirty Mile 
Canal Co. v. Carskadon  .0..-....cccccceccccccsceeseeeeneeeseeeeeees 
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Where the Legislature has prescribed how assess- 
ments may be levied and collected by a mutual 
canal company, the method is exclusive and such 
company is without authority to prescribe other 
methods in its articles of incorporation and by-laws. 
Thirty Mile Canal Co. v. Carskadon ...........c1cecesseeseee 
Water flowing in a well-defined watercourse may 
not be diverted and cast upon the land of another 
where it would not go according to natural drain- 
age. Bahm v. Ratkes ..........ccesccscceseccecsecesecesereceeecneeccens 
Overflow waters flowing in the natural flood 
channel of a running stream are a part of the 
stream and are governed by the running water 
rule, Bahm Vv. Rathees .0....e.ceceececeeeceseeeeeceenceeeeneeceeeees 
Surface water is such as is carried off by surface 
drainage that is independent of a watercourse. 
Bahr V. Ratkees ooececcceeeeccenecenneccsecesneeecennccnsceecnscsnenseennees 
The flood plane of a live stream is the adjacent 
land overflowed in times of high water from which 
floodwaters return to the channel of the stream at 
lower points. The plane is regarded as part of 
the channel and the water flowing in the channel 
or its flood plane is floodwater. Bahm v. Raikes .... 
The flood plane is a part of the channel of the 
stream. No obstruction can legally be erected in 
or along it the effect of which is to divert or inter- 
fere with the flow of water in the natural course of 
drainage. Bahm v. Raikes ......2.-.-sececceccecceceeeeeceereeses 
The owners of lands bordering upon either the nor- 
mal or flood channels of a natural watercourse are 
entitled to have its water, whether within its banks 
or in its flood channel, run as it is wont to run 
according to natural drainage, and no one has the 
lawful right by diversions or obstructions to inter- 
fere with its accustomed flow to the damage of 
another. Bahm v. Raikes 2... ccssceeeesesenecseceeeeeereeee 
Counties have the right to reconstruct highways 
and in so doing to provide for the flow of water 
as it was wont to flow in the course of nature, 
Clare v. County of Lancaster .0.....22..2.cceccecceeesceeeenensee 
In the absence of negligence there is no liability 
on the part of a county in providing for the flow 
across a reconstructed highway of water natur- 
ally fallmg upon upper land which in the course 
of nature would have flowed across the highway 
onto lower land. Clare v. County of Lancaster ........ 
Water which appears upon the surface of the 
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ground in a diffused state with no permanent source 
of supply or regular course is regarded as surface 
water. County of Scotts Bluff v. Hartwig ............... 
Surface water is a common enemy. The proprietor 
may defend himself against its encroachments and 
will not be liable in damages which may result 
from the deflection and repulsion defended against, 
provided in making defense on his own land he ex- 
ercised ordinary care, and provided he so uses his 
own property as not to unnecessarily and negli- 
gently injure another. County of Scotts Bluff v. 
OPA WIg ~ Sse tesectad SastbeSehissateateaetexetees medians. 
The right of the owner, without negligence, to 
protect his land against surface water is a con- 
tinuing one and the right is commensurate with the 
necessity for protection. County of Scotts Bluff 
DFR OT UWAG sis cost ole hse ec ahs estan eau Sade A eset 
While one may fight surface water and protect his 
premises against it by the use of reasonable means, 
he cannot collect it in a large body and flow it 
onto the land of a lower proprietor to his injury. 
County of Scotts Bluff v. Hartwig -.........cccccceccene 
Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a 
ditch, swale, or draw in its primitive condition, its 
flow cannot be arrested or interfered with by a 
landowner to the injury of neighboring proprietors. 
County of Scotts Bluff v. Hartwig 000.0002 
An easement may be acquired by prescription for 
the flow of water in a watercourse or its flood 
plane. The rule however has no application to 
surface waters. County of Scotts Bluf v. Hartwig 
What would be illegal in the disposition of surface 
or other waters by a private individual is likewise 
illegal when attempted by the public authorities, 
unless by agreement, or in the exercise of the power 
of eminent domain and by the payment of damages, 
the public authorities have acquired the right to 
collect and discharge the water upon the land of 
another. County of Scotts Bluff v. Hartwig ........ 


Where a husband seeks a divorce on the ground 
of adultery, the voluntary testimony of an alleged 
paramour that he had intimate relations with a 
wife should be received with caution and carefully 
scrutinized. Sewell v. Sewell .......c..cecccccecccceeeescseteeees 


823 


823 


823 


823 


823 


823 


823 


VoL. 160] INDEX 


2. 


The reception of evidence collateral to any issue in 
the case intended to affect the credibility of a wit- 
ness is usually within the discretion of the trial 
court, and the ruling concerning it is not reason 
for reversal of the judgment in the absence of an 
abuse of discretion. Hampton v. Struve .....-2.--0-0 
The credibility of witnesses and the weight of their 
testimony are for the jury to determine in a crim- 
inal case. The conclusion of the jury will not be 
disturbed unless it is clearly wrong. Hoffman 
Ws. SECS osc Basads cceescassaccbaaa daw oecduadeatsitlaceieacetee ee teasanetel eed 
The taking of a deposition before trial by a repre- 
sentative of deceased, at which time he examined 
or cross-examined the witness, is not a waiver of 
disqualification, and appropriate objections thereto 
may still be raised at the trial. O’Neal v. First 
ETUSE: (COs! 2 scscsceceasdateass BodecteincacecuecsdadecucDsatguwitatectenciccucsees 
Before a witness, not a party to the suit, can be 
impeached by proof that he has made statements 
contradicting or differing from the testimony given 
by him upon the stand, a foundation must be laid 
by interrogating the witness himself as to whether 
he has ever made such statements. Bartek v. 
Glasers Provisions C0., INC. ....21..ccc1eeceeseeereseseeeeeseeees 
Manner of laying foundation for impeachment of 
witness stated. Bartek v. Glasers Provisions Co., 
INGE 9 i aes sa So SL tadensusseestebia oe aueoae aes 


Workmen’s Compensation. 


1. 


A compensable injury within the Workmen’s Com- 
pensation Act is one caused by an accident arising 
out of and in the course of the employment. 
Murray v. National Gypsum Co. oui. cetcceecseceeneeeeces 
An accident within the Workmen’s Compensation 
Act is an unexpected and unforeseen event hap- 
pening suddenly and violently and producing at 
the time objective symptoms of injury. Murray 
vw, National Gypswm Co. -...cccecccccsssescecccsecererscecesesenereeceeos 
An employee claiming the benefit of the Work- 
men’s Compensation Act must, to succeed, show by 
the greater weight of the evidence all the essential 
elements of an accident as that word is defined in 
the act. Murray v. National Gypsum Co. .............- 
An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, 
probabilities, or speculative evidence. Murray v. 
National Gypsum Co. .22.ceeccececccececccececsesseessceseecsnsecenees 
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5. 
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A mere exertion, which is not greater than that 
ordinarily incident to the employment, cannot of 
itself constitute an accident within the meaning 
of the Workmen’s Compensation Act. Murray 
Vv. National Gypsum Co. nceccccceececcecnceecssecereescesensnseeeee 
An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined 


de novo. Murray v. National Gypsum Co. ............ 


Where the amount of an award in a workmen’s 
compensation case is payable periodically for 6 
months or more, a party may make application 
for increase on account of decrease in capacity 
since the award was rendered, due to the injury. 
Peek v. Ayers Auto Supply .........ccccecccscceecececssecceeseneeeees 
It is the function of the Supreme Court in a work- 
men’s compensation case to consider it de novo 
on the record. Peek v, Ayers Auto Supply ............ 
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